STUDY UNIT 8:


       



              

     REMEDIES:
Enforcement of Rights
38
Anyone listed in this section has the right to approach a competent court, alleging that a right in the Bill of Rights has been infringed or threatened, and the court may grant appropriate relief, including a declaration of rights….
Powers of courts in constitutional matters

172 (1)
When deciding a constitutional matter within its power, a court – 



(a)
must declare that any law or conduct that is inconsistent with the Constitution is invalid 



to the extent of the inconsistency; and



(b)
make any order that is just and equitable, including - 




(i)
an order limiting the retrospective effect of the declaration of invalidity; and




(ii)
an order suspending the declaration of invalidity for any period and on any





conditions, to allow the competent authority to correct the defect….

Application

8 (3)
When applying a provision of the Bill of Rights to a natural or juristic person… a court –

(a) 
in order to give effect to a right in the Bill, must apply , or if necessary develop, the common law to the extent that legislation does not give effect to that right; and

(b)
may develop rules of the common law to limit the right, provided that the limitation is in accordance with section 36(1)…
Interpretation of Bill of Rights

39 (2)
When interpreting any legislation, and when developing the common law or customary law, every court, tribunal or forum must promote the spirit, purport and objects of the Bill of Rights. …
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8.1 CONSTITUTIONAL REMEDIES & THE OTHER STAGES OF THE BILL OF RIGHTS ANALYSIS:







8.6 THE CONSTITUTIONAL REMEDIES:







===========================================================================
CASE LIST:

	1.
	Fose v Minister of Safety & Security  1997
	- Fose v Minister of Safety & Security: Held: the supremacy clause automatically makes unconstitutional law/conduct a nullity. 

- Consequence of constitutional supremacy – law inconsistent with it – invalid. 
- Fose v Minister of Safety & Security: Held: It is left to the courts to decide what would be ‘appropriate relief’ in any particular case. If necessary the courts may fashion new remedies to secure the protection and enforcement of fundamental rights. 

- General approach to constitutional damages set out by CC in Fose v Minister of Safety and Security: Est. the following principles. 

- Fose: Sued the Minister for damages as result of alleged assault and torture by the police. Claimed delictual damages as well as constitutional damages for the violation of his constitutional rights to dignity and not to be tortured. 

	2.
	Sanderson v Attorney-General, Eastern Cape 1998
	- Sanderson v Attorney-General, EC: Kriegler J: ‘Our flexibility in providing remedies may affect our understanding of the right’
- Sanderson v Attorney General, EC: CC held: s 38 sanctions flexible approach to remedies, no particular remedy is prescribed for violation of constitutional right. 

	3.
	JT Publishing v Minister of Safety and Security  1997
	- JT Publishing v Minister of Safety and Security: Held a declaratory order is a discretionary remedy – the claim lodged does not oblige the court to respond to the question it poses. 

	4.
	President of RSA v Hugo  1997
	- President of RSA v Hugo: CC held a Presidential pardon to release woman with children form prison did not offend the equality clause. Kriegler dissented, holding it was unconstitutional that it did not include male prisoners. Posed a question – is there an appropriate remedy to address the equality violation? – Proposed declaring the Presidential Act to be infringement on Constitution. The declaratory order was the only form of ‘appropriate relief’ but not the only option when a court finds that a socio-economic right (housing) or similar positive obligation has been violated. 

	5.
	Rail Commuters Action Group v Transet Lts t/a Metrorail  2005
	 - Metrorail case: CC held: Private law damages not always most appropriate method to enforce constitutional rights, they tend to be retrospective in effect, seeking to remedy loss cause rather than to prevent loss in future. They also may place heavy financial burdens on the state. 
- Metrorail: CC stated that the declaratory order is a flexible remedy which is particularly valuable in a constitutional democracy as it allows the courts to declare the law on the one hand while leaving the decision on how best the law should be observed to the other branches of state. 

	6.
	Minister of Health v Treatment Action Campaign 2002
	- Treatment Action Campaign case: The court made it clear that its remedial options in this area were not limited to the declaratory order: A structural interdict was not granted on the basis there was no reason to believe the government would not respect the courts order. The court awarded declaratory relief combined with injunctions removing existing restrictions on the availability of the drug Nevirapine in public hospitals for preventative treatment of HIV. 

	7.
	National Coalition for Gay and Lesbian Equality v Minister of Justice  1999
	 - National Coalition GLE v Minister of Justice case: The common-law offence of sodomy declared unconstitutional & invalid. 

	8. 
	Ministry v Interim National Medical and Dental Council of South Africa 1998
	 

	9. 
	Executive Council of the Western Cape Legislature v President of RSA 1995
	

	10.
	S v Niemand  2002
	- S v Niemand: CC found provisions allowing habitual criminals to be incarcerated for indefinite period to be unconstitutional. It was possible to cure the legislature by reading in a maximum period of incarceration of 15 yrs. 

	11.
	S v Manamela  2000
	- S v Manamela: CC held the remedy is not confined to cases where the provision has been found under-inclusive. It was used to narrow the reach of a provision that unduly invaded protected rights. 

	12.
	Dawood v Minister of Home Affairs 2000
	- Dawood v Minister of Home Affairs: The principle of separation of powers was the underlying factor for CC reluctance to use reading-in to cure the legislation. 

	13.
	Coetzee v Minister of Safety  & Security 2003, Coetzee v Government of RSA 1995
	- Coetzee v Government of the RSA: Laid the groundwork in the following terms; 


The trite test can be applies: if the good is not dependent on the bad and can be separated, one gives effect to the remaining good if it still gives effect to the main objective of the statute. 


The test has two parts: 1. Is it possible to sever the invalid provision? 2. If so, is what remains giving effect to the purpose of the legislative scheme?

	14.
	Ferreira v Levin NO 1996
	- Ferreira v Lewin NO: Example of notional severance: CC order did not strike out words of the Companies Act, but stating the effect of the order will be to render inadmissible in criminal proceedings against a person previously examined pursuant to the provisions. 

	15.
	National Coalition for Gay and Lesbian Equality v Minister of Home Affairs  2000
	- Effective relief not only for litigant but similarly situated people.
- When a court strikes down / read in words (NCGLE v Minister Home Affairs) its order is not the final word, the legislature may respond by amending statue, may undo order within limits of the Constitution. Therefore courts prefer narrow rulings in constitutional cases.  – Broad rulings together with remedies ‘demanded’ by Constitution may restrict the legislatures ability to reform the law & violate the separation of powers doctrine. 



	16.
	Hoffmann v SAA 2001
	-  Hoffmann v SAA: CC: Ordered instatement of person turned down on HIV +ve basis – this remedy strikes effectively at unfair discrimination – general rule the person to be placed in the same position he would have been but for the wrong suffered. 

	17.
	City Council of Pretoria v Walker 1998
	- City Council of Pretoria v Walker: Found the selective institution of legal proceedings by the council amounted to a breach of respondents right not to be unfairly discriminated against. (Council did not enforce its claims against township residents). The breach of equality right did not entitle the defendant to a dismissal of the councils claims (absolution from the instance). 

	18.
	Carmichele v Minister of Safety & Security  2001
	-  In cases where delictual damages are not available, constitutional damages will not necessarily be awarded. Held that the SA law of delict was flexible and should be broad enough to provide relief for breach of constitutional rights. Only in Carmichele did court develop the existing delictual remedies.

	19.
	Permanent Secretary, Department of Welfare, Eastern Cape v Ngxuza 2001.
	


===========================================================================
AIMS OF THE STUDY UNIT:
1) 
Define and compare remedies for public and private violations of rights. 
2)
Explain the purpose of constitutional remedies and the different types of remedies available in cases of violations of fundamental rights. 
3)
Discuss the approach followed by the courts in granting remedies.  

4)
Distinguish between declarations of invalidity of unconstitutional law or conduct and other constitutional remedies. 
5)
Be able to assist persons in seeking remedies when their rights have been infringed.  

===========================================================================
ACTIVITY PG 74 .
SELF ASSESSMENT EX: PG 75:
===========================================================================

TERMS:
Standing: Locus standi – the capacity to appear in court as a party or litigant. 
Declaration of invalidity: A decision / order invalidating law or conduct for violation of  a fundamental right.  

Declaration of rights: Decision / order that affirms a fundamental rights that has been threatened or violated. 
Interdicts: Measures prescribing a particular conduct in order to protect a fundamental right.  




C: INTERDICTORY RELIEF:





- Since interdict are directed at future events, they fit the mould of constitutional remedies betters that awards of damages. 





- City Council of Pretoria v Walker: Found the selective institution of legal proceedings by the council amounted to a breach of respondents right not to be unfairly discriminated against. (Council did not enforce its claims against township residents). The breach of equality right did not entitle the defendant to a dismissal of the councils claims (absolution from the instance). 





Interim relief:


- Purpose: To preserve the status quo pending the adjudication of the dispute. 


- Generally the HC apply the common-law criteria pertaining to the granting of interim interdicts.





Final interdicts:


- Include prohibitory interdicts & mandamus.


- Common-law principles are applicable. 





Structural Interdict:


- Directs the violator to rectify the breach of fundamental rights under court supervision. 


- Typically consists of five elements;


	1. The court declares the respects in which government conduct falls short of constitutional obligations. 


	2. The court orders the government to comply with the obligations.


3. The court orders the government to produce under oath a report within a specified period setting out what steps it has  taken, what future steps will be taken. 


4. The applicant opportunity to respond to the report.


5. The matter is enrolled for a hearing, if satisfactory, the report is made an order of the court. 





8.5 OTHER FACTORS & CONSTITUTIONAL REMEDIES:





- A court may consider number other factors when granting relief.  


Need for effective remedies.


Hoffmann v SAA: CC: Ordered instatement of person turned down on HIV +ve basis – this remedy strikes effectively at unfair discrimination – general rule the person to be placed in the same position he would have been but for the wrong suffered. 


Effective relief not only for litigant but similarly situated people.


National Coalition for Gay & Lesbian Equality v Minister of Home Affairs


Separation of powers.


Flows from it, courts to defer to legislature. 


Identity of the violator.


May be public/private individual.


Nature of the violation.


Systematic violations call for structural remedies or isolated violations. 


Omissions treated differently to a positive action. 


e.g. It will be inappropriate for a court to order legislature to introduce / adopt legislation. 


Consequences / impact of the violations on the victim.


Violations of rights resulting in imprisonment will not be tolerated. A suspension of the order of invalidity is therefore not an option in such cases. 


Victim responsibility.


Possibility of successful execution.


Budgetary implications. Amount of time given to comply with the order. Possibility of resistance. Remedy must not be vague, formulated in understandable manner, ensure the target has the capacity to comply with the order. 








8.3 APPROPRIATE RELIEF & FLEXIBLE APPROACH TO CONSTITUTIONAL REMEDIES:





- The Constitution provides little guidance on constitutional remedies; according to CC in;


-  Fose v Minister of Safety & Security: Held: It is left to the courts to decide what would be ‘appropriate relief’ in any particular case. If necessary the courts may fashion new remedies to secure the protection and enforcement of fundamental rights. 





- s 38: Flexible approach to remedies.


- s 172: 	- Some instructions declaration of invalidity of law/sate conduct. 


- Obliges a court to declare unconstitutional laws/conduct – invalid.


- In addition to the invalidity, a ‘just & equitable’ order may be made. 


- Permits severance & reading in, limiting retrospective effects of orders, suspending orders. 





- Sanderson v Attorney General, EC: CC held: s 38 sanctions flexible approach to remedies, no particular remedy is prescribed for violation of constitutional right. 








8.2  INVALIDITY OF UNCONSTITUTIONAL LAW / CONDUCT & CONSTITUTIONAL REMEDIES. 





- Invalidity follows as a matter of law from the fact of inconsistency.


- Remedies are awarded in order to resolve a dispute between the parties. 





- Practically, inconsistency, invalidity & remedies are linked;


- Invalidity follows from inconsistency – and by declaring the law/conduct invalid, - a court grants a remedy. 





- Fose v Minister of Safety & Security: Held: the supremacy clause automatically makes unconstitutional law/conduct a nullity. 


- Consequence of constitutional supremacy – law inconsistent with it – invalid. 





- For private violations of fundamental rights, the granting of invalidity may often be meaningless, s 8 (3) – a court must first look for an additional remedy in legislation, then common law if one cannot be found, a court obliged to develop such remedy giving effect to the BoR. 


- Generally if violation was private / state conduct - the remedy will be found in legislation;


- If the violation results in challenging the law, the remedy will be derived from the Constitution. 





- Three major types of constitutional remedies;


		1.Declarations of invalidity;		


2. Prohibitory and mandatory interdicts;


		3. Awards of constitutional damages.








8.4 THE PURPOSE OF CONSTITUTIONAL REMEDIES:





- The nature of a remedy determined by its object. 


- Harm caused by violation is a harm to society, the violation impedes the creation of a democratic society. 





- The object in awarding a remedy - to vindicate the Constitution and deter future infringements. 


- Vindication necessary, if harm to rights not addressed – will diminish public’s faith in the Constitution. 


- The object is to make the real world more consistent with the Bill of Rights. 


- Constitutional remedies are therefore;


	Forward-looking;


	Community-oriented;


	


- Metrorail case: CC held: Private law damages not always most appropriate method to enforce constitutional rights, they tend to be retrospective in effect, seeking to remedy loss cause rather than to prevent loss in future. They also may place heavy financial burdens on the state. 





Remedies, interpretation & limitation:


- When a court to decide on remedy – will enter process of interpretation of the BoR. – The interpretation & limitation clauses will have to be investigated prior to granting a remedy. 


- Sanderson v Attorney-General, EC: Kriegler J: ‘Our flexibility in providing remedies may affect our understanding of the right’ 


- Because SA courts have wide discretion to make an ‘appropriate’ constitutional remedy – more likely to find violation of a right.


- Courts likely to be more hesitant to find a violation of a right where no appropriate remedy. 


- Deciding on remedy involves more pragmatic approach that other stages of BoR litigation. 





Remedies & jurisdiction:


- Constitutional remedies is a matter of jurisdiction. 


- The Constitution limits subject matter-competence & remedial-competence of some courts. 


- MC / tribunals = ‘creatures of statue’ = derive their jurisdiction to grant remedies from enabling legislation. 


- Remedies listed in s 172 (declarations of invalidity of national & provincial laws) – only some courts. 














D: DAMAGES:





- Nothing prevents a court from awarding damages. (Constitutional damages). 


- Remedies should be forward-looking, community-oriented and structural. Damages require court to look to past in order to determine how to compensate the victim / punish the violator. 


- However there are two reasons why constitutional damages are necessary;


		1.  There are situations where declaration of invalidity / interdicts makes little sense and damages are the only relief. 


	e.g. Where a person has missed a unique opportunity to exercise a fundamental right (Farmer makes workers work on voting day / miss the Christmas service). 


2.  The possibility of substantial award of damages may encourage victims to come forward and litigate, which then serves to vindicate the Constitution and deter further infringements. 





- General approach to constitutional damages set out by CC in Fose v Minister of Safety and Security: Est. the following principles. 


- Fose: Sued the Minister for damages as result of alleged assault and torture by the police. Claimed delictual damages as well as constitutional damages for the violation of his constitutional rights to dignity and not to be tortured. 





1.  In cases where violation entails the commission of a delict, an award of damages in addition to those under the common law will seldom be available. 


2.  In cases where delictual damages are not available, constitutional damages will not necessarily be awarded. Held that the SA law of delict was flexible and should be broad enough to provide relief for breach of constitutional rights. Only in Carmichele did court develop the existing delictual remedies. 








E: REMEDIES FOR PRIVATE VIOLATIONS OF RIGHTS:





- S 8(3):	- Guidelines for courts to apply when the Bill of Rights is directly applied to private conduct – does not prescribed relief.


		- Directs the courts to consider existing legislation & common law to find ‘constitutional remedies’.


		- Provides the courts must develop the common law to the extent the legislation does not give effect to that right. 


		- In addition, court may develop rules of common law to limit the right (provided in accordance with s 36).





- The section recognises that remedies for constitutional rights violation will often be found in legislation & common law – if not – the courts must develop the common law to give effect to the right (creating a common law remedy)  if the courts ignore these remedies – will undermine ordinary law. 


- The principle of avoidance: exhaust ordinary relief before invoking the Constitution. Section 8 (3) presupposes ordinary legal relief has been exhausted , including the possibility of indirect application of the Bill of Rights. 





- Court must assess whether ordinary remedy gives effect to the violation – if not appropriate, or no remedy can be awarded, a constitutional remedy must be awarded. 





- 	1. First look at legislation.


	2. Then turn to existing common law


	3. If all fails, develop a new common law remedy.


4. Constitutional remedy (courts must be aware that it now ‘constitutionalises’ that part of the statute / existing common law / development.





Remedies & standing:


- To have standing, applicant must allege a fundamental right is violated / threatened & that they / another group listed in s 38 have sufficient interest in a remedy.


- ‘Sufficiency’ of interest assessed with remedy sought.


- Applicant must demonstrate sufficient interest in remedy. 


- Courts have adopted a broad approach to standing, and requirement of sufficient interest is not a significant obstacle for applicants. 





E: OTHER FORMS OF RELIEF:





Contempt of court:


- Non-compliance with court orders may be enforced by seeking order declaring respondents to be in contempt of court and committing them to prison. 


- Rule nisi (order allowing target of order to show cause why they should not be held in contempt) usually first issued before granting a committal order. 





Exclusion of evidence:


- The exclusion of evidence obtained in violation of fundamental rights will constitute appropriate relief in many cases, both civil and criminal. 





Administrative law and labour law remedies: 


- Remedies provided in terms of the PAJA also apply in constitutional cases as other forms of relief. The same for labour law remedies such as reinstatement. 





Constitutional remedies & the application of the Bill of Rights:


- Constitutional remedies flowing from direct application of the BoR. 


- Distinguished from ordinary remedies – indirect appl.


- s 38 governs remedies for  direct application – general terms – a court may grant ‘appropriate relief’ for the violation / threat to fundamental rights. 


- Keep in mind ordinary legal remedies should be exhausted before constitutional relief is sought. (Flows from the principle that constitutional issues should be avoided). 


- Therefore generally, indirect application must be considered before direct application. 








B: DECLARATION OF RIGHTS:





- s 38: A court may grant a declaration of rights. 


- Declaration of rights differs from a declaration of invalidity on two grounds;





1.	May be granted even when no law/conduct inconsistent with the Bill of Rights.


	Whereas declaration of invalidity flows from a finding of inconsistency between law/conduct and Constitution.





2.	Aimed at resolving a dispute between particular parties. 


	Whereas declaration of invalidity is binding on all. 





- JT Publishing v Minister of Safety and Security: Held a declaratory order is a discretionary remedy – the claim lodged does not oblige the court to respond to the question it poses. 





- It may sometimes be the only form of appropriate relief available in a particular case;


	President of RSA v Hugo: CC held a Presidential pardon to release woman with children form prison did not offend the equality clause. Kriegler dissented, holding it was unconstitutional that it did not include male prisoners. Posed a question – is there an appropriate remedy to address the equality violation? – Proposed declaring the Presidential Act to be infringement on Constitution. The declaratory order was the only form of ‘appropriate relief’ but not the only option when a court finds that a socio-economic right (housing) or similar positive obligation has been violated. 





- Metrorail: CC stated that the declaratory order is a flexible remedy which is particularly valuable in a constitutional democracy as it allows the courts to declare the law on the one hand while leaving the decision on how best the law should be observed to the other branches of state. 





- Treatment Action Campaign case: The court made it clear that its remedial options in this area were not limited to the declaratory order: A structural interdict was not granted on the basis there was no reason to believe the government would not respect the courts order. The court awarded declaratory relief combined with injunctions removing existing restrictions on the availability of the drug Nevirapine in public hospitals for preventative treatment of HIV. 


























A: DECLARATION OF INVALIDITY:





General principles:


- Flows from finding law / provision inconsistent – declare invalid to the extent of its inconsistency. Same applies to conduct of person / institution bound by the Constitution.


- What is just & equitable depends on each case – the impact of declaration may be regulated by severing provisions, reading in, controlling retrospective effects or temporarily suspending the declaration. 


- HC, SCA declaration of Act of Parliament, provincial law / conduct of the President no effect until confirmed by CC. – Pending confirmation, temporary relief may be granted. 


- When a court strikes down / read in words (NCGLE v Minister Home Affairs) its order is not the final word, the legislature may respond by amending statue, may undo order within limits of the Constitution. Therefore courts prefer narrow rulings in constitutional cases.  – Broad rulings together with remedies ‘demanded’ by Constitution may restrict the legislatures ability to reform the law & violate the separation of powers doctrine. 


- A declaration of invalidity concerns a law / state conduct and has effects erga omnes, while other constitutional remedies have effects erga partes. 





Controlling the impact of a declaration of invalidity:


Severance:


- s 172: Declares law / conduct to be declared invalid to the extent of its inconsistency. (Declare only those parts that are inconsistent, striking down a section, provision leaving the rest of the law intact). 


- Two kind of severance: 1. Actual severance (striking out words) 2. Notional severance (leaving the language intact but subjecting it to a condition for proper application).  – Used when a statute is overbroad. 


- Coetzee v Government of the RSA: Laid the groundwork in the following terms; 


	The trite test can be applies: if the good is not dependent on the bad and can be separated, one gives effect to the remaining good if it still gives effect to the main objective of the statute. 


	The test has two parts: 1. Is it possible to sever the invalid provision? 2. If so, is what remains giving effect to the purpose of the legislative scheme?


- Ferreira v Lewin NO: Example of notional severance: CC order did not strike out words of the Companies Act, but stating the effect of the order will be to render inadmissible in criminal proceedings against a person previously examined pursuant to the provisions. 





Reading-in:


- Permissible in terms of s 172.


- Reading-in (constitutional remedy granted after order of invalidation) distinguished from reading-down (interpretation of statute to conform with Constitution). 


- Used when inconsistency is caused by an omission, necessary to add words to cure the statute. 


- Reading-in words reconstructs the statue – therefore considerations to budgetary intrusion, usurping of legislatures powers etc. 


- The National Coalition case: CC employed reading-in to extend the benefit enjoyed by foreign spouses under Aliens Control Act to same-sex partners. The remedy was used as the word ‘spouse’ could not be reasonable interpreted to include same sex partners. 


- Dawood v Minister of Home Affairs: The principle of separation of powers was the underlying factor for CC reluctance to use reading-in to cure the legislation. 


- S v Manamela: CC held the remedy is not confined to cases where the provision has been found under-inclusive. It was used to narrow the reach of a provision that unduly invaded protected rights. 


- S v Niemand: CC found provisions allowing habitual criminals to be incarcerated for indefinite period to be unconstitutional. It was possible to cure the legislature by reading in a maximum period of incarceration of 15 yrs. 





Retrospective effect of orders of invalidity:


- Constitutional supremacy automatically declares inconsistent legislation invalid – a court simply confirms it – therefore a declaration operates retrospectively. (from moment legislation / actions taken under it come into effect).  


- Since retrospective invalidation of actions taken in good faith under authority of ostensibly valid legislation could have disruptive results, the CC may limit retrospective effects. 


- The disruptive effects of an order of retrospective invalidity must be balanced against need to give effective relief to the applicant. 


- National Coalition GLE v Minister of Justice case: The common-law offence of sodomy declared unconstitutional & invalid. 





Suspension of orders of invalidity:


- s 172: Court may suspend an order if in the interests of justice and equity. 


- Purpose: To correct the defect in an invalid law within a prescribed time (subject to resolutive condition). The legislature is not obliged to correct the defect.





 









































