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PLEASE PAY CAREFUL ATTENTION TO THE FOLLOWING:

1. ANSWER ALL FOUR QUESTIONS. DO NOT SEPARATE SUBSECTIONS OF THE
QUESTIONS.

2. QUESTION 1 SUBSECTION A MUST BE ANSWERED ON A SEPARATE MARK
READING SHEET.

3. TAKE NOTE OF THE WAY IN WHICH THE MARKS ARE ALLOCATED AND ADAPT
YOUR ANSWERS ACCORDINGLY.

4. REFER TO RELEVANT CASE LAW WHERE APPLICABLE.
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QUESTION 1

SUBSECTION A: ANSWER ON MARK READING SHEET

Indicate the correct answer.

11 The Bill of Rights applies to the conduct of a farm owner who refuses to provide housing for
a group of squatters (2)

1)
2)

3)
4)

True, the Bili of Rights applies to everyone and private owners are bound by section
26 of the Constitution

False, private owners cannot be held to have a duty in terms of section 26(2) of the
Constitution, given the nature of the duty and the fact that the section only refers to
the state’s obligation to provide housing

True, private land owners are bound by section 25 of the Constitution

False, private owners are only bound in terms of common law

12 The Constitutional Court has jurisdiction to hear any matter, if leave to appeal 1s granted
and the matter 1s of such importance that it cught to be considered by the Constituhonal

Court (2)

1) False, in terms of section 167 of the Constitution the Constitutional Court can only
hear constitutional matters

2) True, section 167 of the Consttuton has been amended by the Constitution
Seventeenth Amendment Act of 2012 granting 1t junisdiction fo hear any matter

3) False, in terms of section 167 of the Constitution the Constitutional Court can only
hear constitutional and criminal matters

4) True, section 167 of the Constitution has been amended by the Constitution Eleventh

Amendment Act of 2012 granting it junsdiction to hear any matter

1 3 In the substantive stage, the onus 1s first on the respondent, who must show that he/she
infringed the applicant’s nghts. (2)

1)
2)
3)

4)

False, in the substantive stage, the onus is first on the applicant, who must show that
an infnngement of a nght has taken place

True, 1 the substantive stage, the onus 1s first on the respondent, who must show that
he/she infringed the apphcant's nghts

False, in the substantive stage the onus Is on the respondent to indicate that the
applicant’s rights can be imited

False, in the substantive stage, the onus 1S on the applicant, to show that the
mfningement i1s not justifiable in terms of section 36 of the Constitution
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immigration authonties are entitled to deport all illegal immigrants immediately, as they are
not protected by the 1996 Constitution {2)

1)  True, ff the immigrants are not legally in the country they cannot lay claim to protection
under the South African Constitution

2) False, in terms of section 33 of the Constitution, every person has the nght to just
administrative action

3) True, In terms of secton 33 of the Constitution, only citizens have the nght to just
administrative action

4}  False, mmigrants are entitled to all the nghts in the Bill of Rights

In terms of section 38(b) of the Constitution, a person acting on behalf of another person
who cannot act in their own name has to have personal interest in the remedy sought  (2)

1) False, in terms of sechon 38(b) of the Conshtution a person cannot act on behalf of
anather person who cannot act in ther own name

2) True, n terms of section 38(b) of the Constitution, a person acting on behalf of
ancther person who cannot act in their own name has to have personal interest in the
remedy sought

3) False, in terms of section 38(b) of the Consttution, a person acting on behalf of
another person who cannot act in their own name has to have sufficient interest in the
remedy sought

4) True, In terms of section 38(b) of the Constitution, a person acting on behalf of
another person who cannot act in their own name has to have personal interest in the
remedy sought including permission from the person

(101

SUBSECTION B:
16 What are the requirements for a junstic person to rely on the protection of the Bill of Rights?
(3
17 What does “the conduct of organs of state” refer to? 4)
18 Which courts have jurisdiction to develop the common law In accordance with the Bill of
Rights? (2)
19 s it possible to approach the Constitutional Court directly circumventing the High Court and
Supreme Court of Appeal? Discuss (3)
1 10 Is it necessary for the rules of a pnvate school to comply with the provisions of the Bill of
Rights? Discuss (3)
[15]
{25}
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QUESTION 2

21

22

23

Shortly after she had been appointed as CEO of Posh Bank, Ms Gold was fired because
she disclosed that she was HIV-positive She then became a member of an organisation
called Treating All Patients (TAP), which ams solely at advocating for the nghts of HIV-
positive people TAP wishes to institute an action in the Constitutional Court on behaif of Ms
Gold Answer the following questions

(a) Does Ms Gold have standing to approach the court? If so, on what grounds®? (3)
(b} Does TAP have standing to approach the court? Refer to case law (5)

Why should contextual interpretaton be used with caution? Explain the two dangers
presented by contextual interpretation 8)

Do the following examples qualify as a law of generat application? Give reasons for your
answers

(a) A provision in law requinng all medical doctors (but not members of any other

profession) to do community service (2)
(b) A decision by the airport authortties that no public meetings will be allowed on the
airport premises, where such a decision has not been published (2)
2 4 Is section 9(2) which provides for affirmative action measures, an exception to sections 9(3)
and 9(4) of the Constitution? Discuss (5)
[25]

QUESTION 3
31 Discuss two ways in which the courts can regulate the impact of a declaration of invaldity in

32

3.3

terms of section 172(1)(a) and (b} of the Constitution (10)
Section 38 of the Constitution provides that a court may grant “appropnate rellef” where a
nght in the Bill of Rights has been infringed. Explain this term bnefly, giving examples of
such relief (5)

In your opinion, do the following laws and conduct mfringe the nght to human dignity? Give
reasons for your answers

(a) acommon law rule which cnminaiises gay sodomy (3)

(b} the customary law rule of male pnmogeniture, in terms of which wives and daughters
are not allowed to inherit where the testator has died without a wiil (3)

(c) the imhation of first-year students, where they are required to stnp and crawi naked
through a garbage dump. 2)
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34 Should an applicant approach the court on behalf of another person, what must the

applicant show? (2)
[25]

QUESTION 4

41

42

43

Ms M Masipa apphed to the Sunnyside Boys' High School, a state school, for admission At
the interview, she was told that it was schoo! policy to admit only boys She was advised
that there were many other single-sex schools in the region and that all school activities
were designed for male leamers If female leamers were admitted, significant changes
would have to be made For example, the school would have to make arrangements for
bathrooms and change rooms for girls The school believes that it 1s not acting unfaily Ms
Masipa asks your advice on this issue There I1s a girls’ high school 15 minutes away, but
she lives next door to this school and she wants to attend t. She would also like to take
woodwork and Latin, which are not offered at the girls’ high school

(@) Explain to Ms Masipa which of her constitutional rights may be at 1ssue {5)

(b) Apply the cntena laid down by the Constitutional Court In Harksen v Lane to Ms
Masipa's case to establish whether her nghts have indeed been viclated (10)

What was the approach of the Constitutional Court to the justiciability of socio-economic
nghts in the Certification judgment? (5)

Ms Fortune discovers that she has leukaemia On her way home, she 1s so upset by the

news that's she skips a red traffic ight and 1s involved i a car accdent She i1s taken to

hosprtal In a very senous condition With reference to constitutional provisions and case
law, discuss whether (and to what extent) she can demand emergency medical treatment

(5)

[25]

TOTAL: {100}
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