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SUBSECTION A' ANSWER ON MARK READING SHEET

Indicate whether the following statements are True or False

1

Vertical application of the Bill of Rights refers to the application of the Bill of Rights to a
dispute between private parties, where the constitutionality of legislations 1s not at issue (2)

True, vertical applcation of the Bill of Rights 1s only applicable between private
parties

False, vertical application refers to the application of the Bill of Rights to a dispute
which concerns the constitutionality of legislation, or a dispute to which the state 1s
a party

False, the Bill of Rights can only be applied hornizontally

True, with vertical application of the Bill of Rights the constitutionality of legislation
1s always not at 1ssue

The indirect apphcation of the Bill of Rights means that law or conduct 1s found
unconstitutional and a constitutional remedy Is provided (2)

1)

2)

3)

False, the indirect application of the Bill of Rights means, that rather than finding
law or conduct unconstitutional and prowiding a constitutional remedy, a court
applies ordinary law, but interprets or develops it with reference to the values In the
Bill of Rights

True, indirect application of the Bill of Rights refers to unconstitutionality and always
a constitutional remedy

False, indirect applicaton of the Bl of Rights refers to a combination of
interpretation in accordance with the values of the Bill of Rights including awarding
a declaration of invalidity

The indirect application of the Bill of Rights means that law or conduct 1s found
unconstitutional and a constitutional remedy s provided, only in relation to state
conduct

The South African Broadcasting Corporation (SABC) can invoke the rnght to freedom of
expression (2)

1)
2)
3)

4)

True, because all the nghts in the Bill of Rights are for everyone, which includes
both natural and junstic persons

False, because the nature of the SABC 1s such that exercising this right 1s not part
of its business

False, because the nature of this nght is such that it cannot be exercised or invoked
by a junstic person

True, because there s nothing about the nature of this right that makes it
impossible for junistic persons to invoke it
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To prove that one is acting In the public interest in terms of section 38(d) of the
Constitution, one has to show that one 1s acting In the public interest and that the public
has sufficient interest in the remedy (2)

1) False, to prove that one is acting in the public interest in terms of section 38(d) of
the Constitution, one has to show that one 1s acting in the public interest and that
the public has persanal interest in the remedy sought

2) False, section 38(d) of the Constitution does not allow a person to act in the public
interest but restricts the grounds of standing to anyone acting as a member of, or In
the interest of, a group or class of persons

3) True, section 38(d) of the Constitution allows a person to act in the public interest If
prior consent is obtaned from individual members of the public which paints to
sufficient interest

4) True, when acting in the public interest in terms of section 38(d) of the Constitution,
one has to show that you are acting in the public interest and that the public has
sufficient interest in the remedy

Imnugration authonties are entitled to deport all illegal iImmigrants immediately, as they are
not protected by the 1996 Constitution (2)

1) True, if the immigrants are not legally in the country they cannot lay clam to
protection under the South African Constitution

2) False, in terms of section 33 of the Constitutron, every person has the nght to just
administrative action

3) True, In terms of section 33 of the Constitution, only citizens have the night to just
administrative action

4) False, immigrants are entitled to all the rights in the Bill of Rights

The Constitutional Court has junsdiction to hear any matter, If leave to appeal Is granted
and the matter 1s of such importance that it ought to be considered by the Constitutional
Court (2)

1} False, in terms of section 167 of the Constitution the Constitutional Court can only
hear constitutional matters

2) True, section 167 of the Constitution has been amended by the Constitution
Seventeenth Amendment Act of 2012 granting it junsdiction to hear any matter

3) False, in terms of section 167 of the Constitution the Constitutional Court can only
hear constitutional and criminal matters

4) True, section 167 of the Constitution has been amended by the Constitution
Eleventh Amendment Act of 2012 granting it jurisdiction to hear any matter
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The Constitution makes provision that a matter can be brought directly to the
Constitutional Court (2)

4)

False, the Constitutional Court 1s only an appeal court and can never hear a matter
directly

True, the Constitution makes provision that any matter can be brought directly to
the Constitutional Court

True, the Constitution makes provision that a matter can be brought directly to the
Constitutional Court, only if the matter i1s of such public importance or urgency that
direct access will be In the interest of justice

False, it is not the Constitution but only the rules of the Constitutional Court that
allows for direct access

The purposive method of interpretation 1s in favour of rights and against their restriction (2)

1)

True, the purposive method of interpretation entails drawing boundaries of rights as
widely as the language in which they have been drafted and the context in which
they are used will allow

2) False, the purposive method of interpretation 1s the interpretation of a provision that
best supports and protects the core values that underpin a society based on human
dignity, equalty and freedom

3) False, the purposive method of interpretation refers to the textual interpretation of
nghts combined with a generous method of interpretation as indicated by the
Constitutional Court in S v Zuma

4} True, the purposive method of interpretation I1s in favour of nghts but only in so far
as they are textually qualified

Formal equality refers to sameness of treatment (2)

1) True, because this means that the law must treat individuals the same regardless
of their circumstances

2) False, because it requires an examination of the actual social and economic
differences between groups and indiduals

3) True, because formal equalty refers to the sameness of treatment only in the
workplace

4) False, because substantive equality refers to sameness of treatment

The general imitation clause can meamingfully be appled to all nghts in the Bill of Rights

(2)
True, because all rights are textually unqualified
True, because all nghts have demarcations
False, because some provisions contain internal demarcations that repeat the
phrasing of section 36
False, because some provisions contain external demarcations that repeat the

phrasing of section 36
[20]
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SUBSECTION B
1 Discuss the substantive stage of fundamental nghts lihgation (5}
[25]
QUESTION 2
21  Explain Chaskalson P's approach to standing in Ferreira v Levin No Discuss the criteria
used to establish whether or not an applicant has standing (10}
22 Does the Bill of Rights apply to the following?
(a) a decision by Pariament to adopt a new Immigration Act {1)
(b)  adecision by a private school to expel five learners {1)
(c) an intenm interdict iIssued by a magistrates court {1)
(d)  the requirement that only people between the ages of 20 and 40 may apply for
membership of a gymnasium (1)
(€) a wll in terms of which a female descendant 1s prevented from inhenting the
deceased estate (1)
23 In which circumstances can a court avold a declaration of constitutional mvalidity by
interpreting tegislation i conformity with the Constitution? (5)
24 Discuss whether or not a magistrate’'s court may declare a municipal bylaw
unconstitutional (5)
[25]
QUESTION 3
31 Is reading down a constitutional remedy? How does it differ from severance and reading
n? (10)
32  Whatis the meaning of “context” in constitutional interpretation? (5)
33 Descnbe how (1) publc international law and (1) foreign law may mnfluence the
interpretation of the South African Bill of Rights (5)
34 What does “law of general application mean”? (5)
[25]
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QUESTION 4

41

42

43

44

Explain in your own words how the Constitutional Court approached the idea of unfair
discnmination in Harksen v Lane (5)

Is section 9(2) of the Constitution, which provides for affirmative action measures, an
exception to sections 9(3) and 9(4)7 (5)

Mrs Molefe 1s a 43-year-old unemployed woman, who 1s gravely il She Is diabetic, suffers
from a rare heart disease and has chronic renal fallure The Department of Health in the
North West province, where she resides, has refused to allow her access to renal dialysis
faciitties The bass for the refusal by the Department relates to the fact that she does not
satisfy the criteria laid down by it to ensure that maximum benefit 1s derived from the
limited number of renal dialysis machines available in the province

According to this decision, a patient suffering from chronic renal failure cannot be admitted
automatically to the province’s renal dialysis programme Stringent requirements have to
be met, inter alia, that a patient be eligible for a kidney transplant in order to qualify for the
dialysis Since Mrs Molefe suffers from a rare heart condition, she does not qualify for a
transplant She feels that the state hospital 1s obliged to provide her with the treatment as
she cannot afford it herself Answer the following questions

(a) ldentify and explain any constitutional grounds on which Mrs Molefe might succeed
with her objection to the ruling by the Department of Health (North West) (5)

(b)  Advise whether Mrs Molefe would have locus standt to raise such an objection to
the Department’s ruling if she has, 1s the Jocus standi restricted to herself? (5)

What was the approach of the Constitutional Court to the justiciabiiity of socio-economic
rights in the Certification judgment? 5)
[25]
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follows

0 Wnite your paper code 1n these eight squares, for instance

PIS{Y|1j0|0(-!X

®

The paper nember pertawns only to first-level courses consisting of two papers

WRITE | 0 | 1 | forthe first paperand | O | 2 | for the second If only one paper then leave blank
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separate square

Q00

[n each vertical column mark the digit that corresponds to the digit in your student number as follows
[-]

(8 WRITE your unique paper number HORIZONTALLY
NB Your unique paper numbet appears at the top of your examination paper and consists only of diguts
(e g 403326)

© In each vertical column mark the digat that corresponds to the digit number i your unique paper
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@ Question numbers 1 to 140 idicate corresponding question numbers m your examination paper The

five spaces with digits | to 5 next to each question number indicate an aliemative answer to each
guestion The spaces of which the number correspond to the answer you have chosen for each question
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