b) Difficult questions and issues 

General principle of equality

In this section the prescribed judgments of the Constitutional Court are of utmost importance. The decision of Harksen v Lane (especially from pp 1505-1519 - par 43-68) sets out the Court’s approach in a systematic and organised way and is your passport to an understanding of the various legal issues related to equality jurisprudence. The prescribed article by De Vos might also be of particular assistance. The following comments and questions might assist you in coming to grips with this part of the work. 

·  According to De Waal and Currie, s 9 of the Constitution must be read as grounded in a substantive conception of equality. What do they mean by this? What is the difference between substantive and formal equality? The authors refer to South Africa’s recent past to explain why a substantive approach to equality should be preferred. Do you agree that the concept of equality in South Africa can only be understood with reference to our history or do you think equality should refer to something value neutral and “objective”? Why? It is important to understand how formal equality and substantive equality differ from one another. Think of examples of each. 

· In Prinsloo v Van der Linde 1997(6) BCLR 759 (CC) (not prescribed but referred to extensively in the the Harksen case) the Constitutional Court reiterated that not every differentiation made in terms of the law would amount to unequal treatment in contravention of s 9 of the Constitution because that would mean that: 

"the Courts would be compelled to review the reasonableness or the fairness of every classification of rights, duties, privileges, immunities, benefits or disadvantages flowing from the law. Accordingly, it is necessary to identify the criteria that separate legitimate differentiation from differentiation that has crossed the border of constitutional impermissible" (at par 17). 

You must make sure you understand the distinction between all the "normal" kinds of differentiation - what is called "mere differentiation" - and the obnoxious kinds of differentiation - what is called "discrimination" which will be problematic if it is unfair. You must also understand the rules and principles devised by the court to assist us in drawing this distinction. You must also understand the difference in the "test" to establish breach of "mere differentiation" (s 9(1) and the test for establishing a breach of "unfair discrimination" (s 9(3)).

· In Harksen v Lane NO and Others 1997(11) BCLR 1489 (CC) the Constitutional Court sets out to formulate such rules. Note that the test for a breach of mere differentiation is very strict, while the test to establish unfair discrimination is easier to meet. Do you agree with the formulation of the Court? Are you convinced by the Court’s distinction between “specified” grounds and “unspecified” grounds of discrimination and its definition of the latter concept? What are the implications of such a definition? Do you agree with the Court’s exposition on what constitutes “unfair discrimination” (at 1510-1511)? What is the actual relationship in this test between equality, dignity and disadvantage? Do you think the value of “human dignity” should be relevant when deciding on justifiable differentiations and “unfair discrimination”? Would you agree with a statement that the Court’s formulation of the concept of “unfair discrimination” severely hampers the chances of previously advantaged individuals (for example white, middle class men!) from alleging constitutional discrimination? If yes, is this a good or a bad thing? Under what circumstances can you imagine the Constitutional Court declaring a law that disadvantages a “previously advantaged” individual unconstitutional? 

· It is important to note that the test for "unfair discrimination" is also called the "impact test". What is tested is to see what the impact of a specific rule or power is on the person (and the group) complaining of discrimination to determine whether their human dignity had been affected. To do so, several factors are taken into account. You must note those factors and must be able to apply them. This "test" can be applied differently by different people and judges - it all depends on one's view of how our society is structured and how we see the patterns of disadvantage and harm and structured inequality in our society. 

Sex and gender equality

· When applying the provisions of the so called "Harksen test" it must be done with reference to the other provisions in the Bill of Rights. Often different rights in the Bill of Rights will clash with one another and the Court will then have to decide which one of the rights should prevail. This is made very clear in cases where the various practices associated with customary law provide for inheritance and succession rules which prohibit women or girl children from inheriting from their fathers. See especially the prescribed case of Bhe v Magistrate, Khayelitsha. Note the majority judgment by Deputy Chief Justice Langa and especially see how the Court resolve the tension between the customary law rule and the requirements of s 9. How does the court see customary law in our new Constitutional dispensation? Is customary law on the same level as common law? Note that both s 23 of the Black Administration Act38 of 1927 and the customary law rules regarding intestate succession are attacked in this case. What is the outcome of the attack on s 23? Do you agree with this outcome? 

· Justice Langa places the discussion within the specific context of the history and nature of customary law and argues that customary law has not kept pace with modern developments. Do you agree? Note the discussions on the problems with the primogeniture rule (par 88 and further) and the arguments on why this contravenes s 9. Do you think Langa provides an adequate analysis of why the rule is unconstitutional? If not, why not? How does this compare with the decision in Harksen v Lane? 

· In Volks v Robinson the Constitutional Court had to consider whether the legislation which provided special rights for the surviving spouse who had entered into a valid marriage to claim maintenance from the estate of the deceased spouse did not discriminate against those surviving spouses who did not get married. This case is therefore ostensibly about discrimination on the basis of marital status but on another level this is also a case about gender discrimination. It is important to note the start differences between the decision by the majority and the decision of the minority and their view of marriage as an institution. Note that both the majority and the minority applies the "Harksen test", yet they come to diagonally opposite conclusions. When reading this judgment it might be helpful to try and find clues as to why the justice's had such divergent opinions on the matter at hand.  
· In Jordan and Others v S and Others the Constitutional Court had to decide whether the criminalization of the sex worker by s 20(1)(A) indirectly discriminated against women on the basis of gender. The majority judgment of Ngcobo and the minority judgment of Sachs and O'Regan differ sharply on this issue. It is important to dissect this judgment to see why there is such a difference of opinion. First, it is important to ask what are the arguments for and against a finding that this case constitutes indirect discrimination on the ground of gender. Ngcobo argues there is no discrimination and even if there was discrimination that the discrimination is not unfair. Do you agree with justice Ngcobo? Why would this not be a case of indirect discrimination given the fact that a disproportionate amount for women work as sex workers and that most clients of sex workers are men? Do you think the law would have only criminalised sex workers and not clients if most clients were women and most sex workers were men? Sachs and O'regan argues there is indirect discrimination. Why? Note the test for indirect discrimination as set out in this case with reference to the case of Pretoria City Council v Walker. Note the way Sachs and O'Regan deal with the question of indirect discrimination. Also note the way it finds that this is unfair discrimination. Using the Harksen IMPACT test these two judges find that the law as it stands perpetuates a stereotype about ALL women. Some commentators argue that these judges are more concerned with women in general than with the sex workers because they feel the law merely reflects the sexism against women in society in general. Do you agree? What, in your opinion, is at the heart of this disagreement? Are there similarities in the attitudes of the judges who voted in the majority in Volks v Robinson and this case? Those judges in the minority in both cases? Is there a pattern?  
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