
Mock exam 1
Inform Mr Leeson of the place, the form and the period of time
applicable in respect of the keeping of records (as determined by
the Tax Administration Act).   (6)
Form in which records must be kept –

• In their original form in an orderly fashion and in a safe
place,

• In the form, including electronic form, as may be prescribed
by the Commissioner in a public notice, or

• In a form specifically authorized by a senior SARS official
in terms of subsection 2.

Retention period
A person must keep the records that –

• Enable the person to observe the requirements of a tax Act,

• Are specifically required under a tax Act, and

• Enable SARS to be satisfied that the person has observed
these requirements.

• The requirements of this Act to keep records for a tax period
apply to a person who-
o Has submitted a return for the tax period,
o Is required to submit a return for the tax period, or
o Is not required to submit a return but has, during the

tax period, received income, has a capital gain or loss,
or engaged in any other activity that is subject to tax.

Required to submit return – keep records for 5 years from the
date of the submission of the return.
Not required to submit return – keep records for 5 years from the
end of the relevant tax period.
Discuss under which circumstances records will be required to
be retained for longer and what period of time may be applicable
under those circumstances (4)



Retention period in case of audit, objection or appeal:
If—
(a) records are relevant to an audit or investigation under
Chapter 5 which the person subject to the audit or investigation
has been noticed of or is aware of; or
(b) a person lodges an objection or appeal against an assessment
or decision under section 104(2), the person must retain the
records relevant to the audit, objection or appeal until the audit
is concluded or the assessment or the decision becomes final.
 

Discuss important aspects (including any liability) applicable to
a “representative taxpayer”. (5)
Representative taxpayer is a person who is responsible for
paying the tax liability of another person as an agent, other than
as a withholding agent, and includes a person who –

• Is a representative taxpayer in terms of the Income Tax Act,

• Is a representative employer in terms of the Fourth Schedule
to the Income Tax Act, or

• Is a representative vendor in terms of section 46 of the
Value-Added Tax Act.

Every person who becomes or ceases to be a representative
taxpayer (except a public officer of a company) must notify
SARS accordingly within 21 business days after becoming or
ceasing to be a representative taxpayer.
A taxpayer is not relieved from any liability, responsibility by
reason of the fact that the taxpayer’s representative –

• Failed to perform such responsibilities, or

• Is liable for the tax payable by the taxpayer.

Liability of representative taxpayer:
A representative taxpayer is, as regards-

• The income to which the representative taxpayer is entitled,

• Moneys to which the representative taxpayer is entitled or
has the management or control,



• Transactions concluded by the representative taxpayer, and

• Anything done by the representative taxpayer,

In such capacity,
• Subject to the duties, responsibilities and liabilities of the

taxpayer represented,
• Entitled to any abatement, deduction, exemption, right to set

off a loss, and other items that could be claimed by the
person represented, and

• Liable for the amount of tax specified.

A representative taxpayer may be assessed in respect of any tax
under subsection(1),but such assessment is regarded as made
upon the representative taxpayer in such capacity only.
Personal liability of representative taxpayer:
A representative taxpayer is personally liable for tax payable in
the representative taxpayer’s capacity, if, while it remains
unpaid –

• The representative taxpayer alienates, charges or disposes of
amounts in respect of which the tax is chargeable, or

• The representative taxpayer disposes of parts with moneys
in his possession or come to the representative taxpayer
after the tax is payable, if the tax could legally have been
paid from these moneys.

Inform Mr Matlala as to who are regarded as “representative
taxpayers” under the Tax Administration Act.   (3)
Representative taxpayer is a person who is responsible for
paying the tax liability of another person as an agent, other than
as a withholding agent, and includes a person who –

• Is a representative taxpayer in terms of the Income Tax Act,

• Is a representative employer in terms of the Fourth Schedule
to the Income Tax Act, or

• Is a representative vendor in terms of section 46 of the
Value-Added Tax Act.

Every person who becomes or ceases to be a representative



taxpayer (except a public officer of a company) must notify
SARS accordingly within 21 business days after becoming or
ceasing to be a representative taxpayer.
 
Inform Ms Muldoon of the factors the Tax Ombud must
consider in reviewing a complaint. (5)
The Tax Ombud may review any issue within the Tax Omdub’s
mandate on receipt of a request from a taxpayer.
The Tax Ombud may:

• Determine how a review is to be conducted; and

• Determine whether a review should be terminated before
completion.

In exercising his discretion, he must consider the following
factors:

• The age of the request

• The amount of time that has elapsed since the requester
became aware of the issue;

• The nature and seriousness of the issue;

• The question of whether the request was made in good faith;

• The findings of other redress mechanisms with respect to
the request.

The Tax Ombud may only review a request if the requester has
exhausted the available complaints resolution mechanisms in
SARS, unless there are compelling circumstances for not doing
so.
 
To determine whether there are compelling circumstances, the
Tax Ombud must consider the following factors:

• Whether the request raise systemis issues;

• Whether exhausting the complaints resolution mechanisms
will cause undue hardship to the requester; or

• Whether exhausting the complaints resolution mechanisms
is unlikely to produce a result within a period of time that
the Tax Ombud considers reasonable.



The Tax Ombud must inform the requester of the results of the
review or any action taken in response to the request.
 
 
 
 
Discuss important aspects in respect of the Mandate of the Tax
Ombud.     (5)

• His mandate is to review and address any complaint by a
taxpayer regarding a service matter or a
provedural/administrative matter arising from the
application of the provisions of a tax act by SARS.

• He must:

o Review a complaint and if necessary resolve it
through mediation or conciliation;

o Act independently in resolving a complaint;
o Follow informal and cost-effective procedures in

resolving a complaint;
o Provide information to a taxpayer about the mandate

of the Tax Ombud and inform taxpayers on procedures
to pursue a complaint;

o Facilitate access by taxpayers to complaint resolution
mechanisms within SARS to address complaints;

o Identify and review emerging issues related to
service, procedural and administrative matters of a tax
act that impact taxpayers negatively.

Advise Ms Muldoon of the limitations that are placed on the Tax
Ombud’s authority.  (6)
The Tax Ombud may not review:

• Legislation or tax policy;

• A SARS policy or practice generally prevailing, other than
to the extent that it relates to a service matter or a
procedural matter arising from the application of the
provisions of a tax act;



• A matter subject to objection and appeal under a tax act,
except for an administrative matter relating to such
objection and appeal;

• A decision/ proceedings in a matter before the tax court.

Advise Ms Makwese which changes of her particulars she must
communicate to SARS.(4)
Changes that must be communicated to SARS within 21
business days include:

• Postal address

• Physical address

• Representative taxpayer

• Banking particulars

• Electronic address

• Other details required in respect of a public note

Inform Ms Richards when an “arrangement” will be considered
as an “excluded arrangement”. (5)
An arrangement is an excluded arrangement if it is:

• A loaned, advance or debt in terms of which

o The borrower receives an amount of cash and agrees
to repay at least the same amount of cash to the lender;
or

o The borrower receives a fungible  asset and agrees to
return an asset of the same kind and same quantity and
quality to the lender.

• A lease

• A transaction undertaken through an exchange regulated in
terms of the security services act.

This does not apply to an arrangement that is entered into:
• With the main purpose of obtaining a tax benefit.

Advise Ms Richards what information must be submitted by a
“participant” or “promoter” in relation to a reportable
arrangement. (5)
The promoter or participant must submit, in relation to the



reportable arrangement, in the prescribed form and manner and
by the date specified –

• A detailed description of all its steps and key features,

• A detailed description of the assumes tax benefits for all
participants, including tax benefits, deductions and deferred
income,

• The names, registration numbers and registerd addresses of
all participants,

• A list of all its agreements, and

• Any financial model that embodies its projected tax
treatment.

Inform Julian of the important aspects that may relate to a
request for “relevant material” (made by a senior SARS
official). (6)
Request for relevant material:

• SARS may request the taxpayer or another person, within a
reasonable period, to submit relevant material that SARS
requires.  (Orally or in writing)

• A request by SARS for relevant material from a person
other than the taxpayer is limited to the records maintained
or that should reasonably be maintained by the person in
relation to the taxpayer.

• A person receiving a request for relevant material must
submit this material at the place and within the time
specified by SARS.

• SARS may extend this period.

• A senior SARS official may direct that this relevant material
be provided under oath.

Advise Julian what reasonable assistance should be provided to
SARS during an audit as espoused under the Tax Administration
Act. (4)
There is an obligation imposed on the person on whose premises
the audit is carried out to provide reasonable assistance as may
be required by SARS to conduct the audit, including:



• Making available appropriate facilities (photocopying ect)

• Answering questions relating to the audit.

• Submitting relevant material as requested.

Taxpayer may recover costs of photocopying facilities used by
SARS officials.
No person at the premises may, without just cause, obstruct a
SARS official from carrying out the audit or refuse to provide
access or assistance as required.
Inform Dr Napier whether SARS may withdraw an assessment
and under which circumstances SARS may do so (4)
SARS may, despite the fact that no objection has been lodged or
appeal noted, withdraw an assessment which—
(a) was issued to the incorrect taxpayer;
(b) was issued in respect of the incorrect tax period; or
(c) was issued as a result of an incorrect payment allocation.
An assessment withdrawn under this section is regarded not to
have been issued.
Discuss important matters concerning the period of limitations
for the issuance of an assessment.    (8)
SARS may not make an assessment;

• 3 years after the date of assessment of an original
assessment by SARS

• In the case of self-assessment for which a return is required,
5 years after the date of assessment of an original
assessment
o By way of self-assessment by the taxpayer, or
o If no return is received by SARS

• In the case of a self-assessment for which no return is
required, after the expiration of 5 years from the
o Date of the last payment of the tax for the tax period,

or
o Effective date, if no payment was made in respect of

the tax for the tax period.



Advise Dr Napier about matters concerning the finality of an
assessment or decision. (3)
An assessment or decision will be final if:

• No objection has been made or it has been withdrawn

• After decision of an objection, no notice of appeal has been
filed

• The dispute has been settled under Part F of Chapter 9

• An appeal has been determined by the tax board and there is
no referral to the tax court

• An appeal has been determined by the tax court and there is
no right of further appeal

• An appeal has been determined by a higher court and there
is no right of further appeal

Discuss the burden of proof as espoused under section 102 of
the Tax Administration Act. (6)
A taxpayer bears the burden of proving;

• That an amount, transaction, event or item is exempt or
otherwise not taxable

• That an amount or item is deductible or may be set-off

• The rate of tax applicable to a transaction, event, item or
class of taxpayer

• That an amount qualifies as a reduction of tax payable

• That a valuation is correct

• Whether a decision that is subject to objection and appeal is
incorrect.

The burden of proving whether an estimate is reasonable or the
facts on which SARS based the imposition of an understatement
penalty is upon SARS
Advise Prof Philippa Xono of any applicable time periods in
respect of objections and appeals under the Tax Administration
Act. (4)
The period for objection must not be so extended –
(a) for a period exceeding 21 business days, unless a senior



SARS official is satisfied that exceptional circumstances exist
which gave rise to the delay in lodging the objection;
(b) if more than three years have lapsed from the date of
assessment or the ‘decision’; or
(c) if the grounds for objection are based wholly or mainly on a
change in a practice generally prevailing which applied on the
date of assessment or the ‘decision’.
 
 
 
Discuss the circumstances where settlement of an outstanding
tax debt is deemed appropriate (5)
The Commissioner may settle a dispute in whole or in part on a
basis that is fair to both the person concerned and SARS, having
regard to:

• Whether the settlement would be in the interest of good
management of the tax system and overall fairness

• SARS’s cost of litigation in comparison to the possible
benefits with reference to
o The prospects of success in court
o The prospects of the collection of the amounts due
o The costs associated with collection

• Whether there are any:

o Complex factual issues in contention
o Evidentiary difficulties

• A situation in which a participant in a tax avoidance
arrangement has accepted SARS’ position in the dispute, in
which case the settlement may be negotiated.

• Whether settlement of the dispute is a cost-effective way to
promote compliance.

Advise Mr Aboor under which circumstances or in which
situations a senior SARS official may require security from a
taxpayer to safeguard the collection of taxes. (3)
If the taxpayer;



• Is a representative taxpayer, withholding agent or
responsible third party who was previously held liable in
the taxpayer’s personal capacity

• Has been convicted of a tax offence

• Has frequently failed to pay amounts of tax due

• Has frequently failed to carry out other obligations imposed
which constitutes non-compliance

• Is under the management or control of a person who is or
was a person in the above mentioned.

If security is required, SARS must by written notice to the
taxpayer require the taxpayer to deposit to SARS, within such
period that SARS may allow, the security for the payment of any
tax which has or may become payable by the taxpayer
The security must be of the nature, amount and form that the
senior SARS official directs
If the security is in the form of cash and the taxpayer fails to
make such deposit, it may

• Be collected as if it were a tax debt of the taxpayer
recoverable or

• Be set-off against any refund due to the taxpayer

A senior SARS official may, in the case of taxpayer which is not
a natural person and cannot provide the security required,
require of any or all of the members, shareholders or trustees to
enter into a contract of suretyship in respect of the taxpayer’s
liability for tax.
Discuss the purpose and the scope of “advance rulings”. (3)
Advance rulings are guidelines. SARS may make an advance
ruling on a provision in a tax Act.  The purpose of an advance
ruling is to promote clarity, consistency and certainty about the
application and interpretation of a provision in a tax Act.  SARS
provides a step-by-step guide of the process on it’s website.
SARS may make an advanced ruling on any part of the tax Act.
 
Advise Ms Moya which different types of “advance rulings” are
available under the Tax Administration Act (3)



 
• ‘Binding class ruling’ - means a written statement issued by

SARS regarding the application of a tax Act to a special
‘class’ of persons in respect of a ‘proposed transaction’;

• ‘Binding general ruling’ - means a written statement issued
by a senior SARS official under section 89 regarding the
interpretation of a tax Act or the application of a tax Act to
the stated facts and circumstances;

• ‘Binding private ruling’ - means a written statement issued
by SARS regarding the
applicationofataxActtooneormorepartiestoa‘proposedtransa
ction’,inrespect of the ‘transaction’


