
MOCK EXAM 2
Advise Prof Maxedo what the term “taxpayer” means as set out
in the Tax Administration Act. (5)
In this Act, a taxpayer means-

• A person chargeable to tax;

• A representative taxpayer;

• A withholding agent;

• A responsible third party, or

• A person who is the subject of a request to provide
assistance under an international tax agreement.}

Advise Prof Maxedo in terms of which tax Acts is the term
“representative taxpayer” recognised. (3)
In this Act, a representative taxpayer means a person who is
responsible for paying the tax liability of another person as an
agent, other than as a withholding agent, and includes a person
who-

• Is a representative taxpayer in terms of the Income Tax Act,

• Is a representative taxpayer in terms of the Fourth Schedule
to the Income Tax Act, or

• Is a representative vendor in terms of the Value-Added Tax
Act.

Every person who becomes or ceases to be a representative
taxpayer must notify SARS accordingly within 21 business
days.
A taxpayer is not relieved from any liability, responsibility by
reason of the fact that the taxpayer’s representative –

• Failed to perform such responsibilities or duties, or

• Is liable for the tax payable by the taxpayer.

Discuss the liability of a “representative taxpayer”. (4)
A representative taxpayer is, as regards-



• The income to which the representative taxpayer is entitled,

• Moneys to which the representative taxpayer is entitled or
has the management or control,

• Transactions concluded by the representative taxpayer, and

• Anything done by the representative taxpayer,

In such capacity,
• Subject to the duties, responsibilities and liabilities of the

taxpayer represented,
• Entitled to any abatement, deduction, exemption, right to set

off a loss, and other items that could be claimed by the
person represented, and

• Liable for the amount of tax specified.

A representative taxpayer may be assessed in respect of any tax
under subsection(1),but such assessment is regarded as made
upon the representative taxpayer in such capacity only.
 
 
 
 
Inform Ingrid what reasonable steps SARS must take to preserve
and safeguard assets until a competent court issues a
preservation order (4)
 
 
Advise Ingrid what kind of ancillary orders, in granting a
preservation order, may a competent court make. (4)
The court may make any ancillary orders regarding how the
assets must be dealt with, including;

o Authorizing the seizure of all movable assets
o Appointing a curator bonis in whom the assets of that

taxpayer vests
o Realizing the assets in satisfaction of the tax debt

Discuss all the aspects related to the payment of tax pending an



objection or appeal. (14)
A taxpayer can object to an assessment and even to a decision
made by a SARS official.  The objection must be in terms of the
rules made by the Minister of Finance:

• Taxpayer may write to the Commissioner within 30 business
days after date of assessment and request written reasons
for assessment.

• Taxpayer has 30 days from the date the written reasons are
given to object to the assessment and deliver the objection
to the Commissioner.

• The objection must be in writing and must specify in detail
the grounds upon which it is made and it must also be
signed by the taxpayer.

• Objection must be in the form prescribed by the
Commissioner and must be delivered to the address
specified in the assessment.  ADR1 form used.

• Where taxpayer submits via e-filing, the form is found by
clicking on Notice of Objection button.

• Where the objection does not comply with the requirements,
the Commissioner has 60 days to notify the taxpayer, if he
fails to do so the objection will be deemed valid and
taxpayer will have 60 days to comply.

• On timeous request by the taxpeayer he may be given a
further 30 days to comply.

• The Commissioner have 90 days to consider this.

Appeal against disallowed objection:
An appeal must be in writing and must be made within 30 days
of the notice disallowing the objection.
It is set out on a special form (ADR2), signed by the taxpayer
and it must contain details of the tax in dispute and the grounds
of appeal.
If notice is lodged late, Commissioner may accept it if he is
satisfied that

• Reasonable grounds exist for the delay (21 business days)

• Exceptional circumstances exist (45 business days)



Even though the taxpayer appeals against a disallowance of his
objection, he is still required to pay the tax due.  If he wins his
case in the Tax Court, the tax overpaid will be refunded to him
with the prescribed interest.
A taxpayer can appeal against the disallowance of an objection
and the matter will be dealt with in the following ways:

• Tax Board and possibly the Tax Court

• Goes directly to the Tax Court

• Goes into Alternative Dispute Resolution process and
thereafter to the Tax Board or Tax Court if its not resolved.

Steps to be followed after an objection is disallowed, and the
taxpayer does not accept the disallowance:

1. The notice of appeal must be made within 30 days, setting
out the grounds of appeal.

2. In the notice the taxpayer may opt to make use of ADR
procedures.

3. If the taxpayer does not opt for ADR procedures, the
Commissioner has 20 days to ask him if he wants to make
use of the ADR procedures.

 
Discuss all the aspects related to an instalment payment
agreement (deferral of payment).   (10)
The instalment payment agreement:
A senior SARS official may enter into an agreement with a
taxpayer which allows the taxpayer to pay a tax debt in one sum
or in instalments, within the agreed period if satisfied that;

• Criteria or risks that may be prescribed by the
Commissioner have been duly taken into consideration, and

• The agreement facilitates the collection of the debt.

The agreement may contain such conditions as SARS deems
necessary to secure collection of tax.
Except as provided subsections hereafter, the agreement remains
in effect for the term of the agreement.
SARS may terminate an instalment payment agreement if the
taxpayer fails to pay an instalment or to comply with the



agreement reached.
A senior SARS official may modify or terminate an instalment
payment agreement if satisfied that;

• The collection of tax is in jeopardy

• The taxpayer has furnished materially incorrect information
in applying for the agreement.

• The financial condition of the taxpayer has materially
changed.

Discuss all the criteria a senior SARS official may take into
considerations before entering into an instalment payment
agreement with a taxpayer.     (5)
Criteria for instalment payment agreement:
A senior SARS official may enter into an instalment payment
agreement only if

• The taxpayer suffers from a deficiency of assets or liquidity
which is reasonably certain to be remedied in the future

• The taxpayer anticipates income

• Prospects of immediate collection activity are poor or
uneconomical but are likely to improve.

• Collection activity would be harsh in the particular case and
the deferral or instalment agreement is unlikely to prejudice
tax collection.

• The taxpayer provides the security as may be required.

 
Inform Ms Mary Muldoon of the grounds she must rely on in
bringing a review application to a High Court in respect of the
jeopardy assessment raised by SARS. (2)
SARS may make a jeopardy assessment in advance of the date
on which the return is normally due, if the Commissioner is
satisfied that it is required to secure the collection of tax that
would otherwise be in jeopardy.
In addition to any rights under Chapter 9, a review application
against assessments made may be made to the High Court, on
the grounds that:



• It’s amount is excessive, or

• Circumstances that justify a jeopardy assessment do not
exist.

In proceedings under this section, SARS bears the burden of
proving that the making of the jeopardy assessment is
reasonable under the circumstances.
 
Advise Ms Muldoon what information a notice of assessment,
which was issued by SARS, must contain. (7)
SARS must issue a notice of the assessment made to the
taxpayer, stating:

• Name of taxpayer

• Taxpayer’s reference number

• Date of the assessment

• Amount of the assessment

• Tax period in relation to which the assessment is made

• Date for paying the amount assessed

• A summary of the procedures for lodging an objection to the
assessment

In addition to the above, SARS must give the person assessed:
• Grounds for the assessment

• In the case of a jeopardy assessment, the grounds for
believing that the tax would otherwise be in jeopardy.

 
Inform Ms Moosa in what capacity and when a person may
apply for a VDP.   (5)
The requirements for a valid voluntary disclosure are that the
disclosure must –

• Be voluntary,

• Involve a default which has not previously been disclosed
by the applicant or person referred to,

• Be full and complete in all material respects,



• Involve the potential imposition of an understatement
penalty in respect of the default,

• Not result in a refund due by SARS, and

• Be made in the prescribed form and manner.

Qualifying persons for voluntary disclosure: (Section 226)
• A person may apply, whether in a personal, representative,

withholding or other capacity, for voluntary disclosure
relief, unless that person is aware of-
o A pending audit or investigation into the affairs of the

person seeking relief, or
o An audit or investigation that has commenced, but has

not yet been concluded.
• A senior SARS official may direct that a person may apply

for voluntary disclosure relief, despite the above, where the
official is of the view in the circumstances, that –
o The default in respect of which the person wishes to

apply for voluntary disclosure relief would not
otherwise have been detected during the audit or
investigation, and

o The application would be in the interest of good
management of the tax system and the best use of
SARS services.

• A person is deemed to be aware of a pending audit or
investigation, or that the audit or investigation has
commenced if –
o A representative of the person,
o An officer, shareholder or member or the person, if

the person is a company,
o A partner of the person,
o A trustee or beneficiary of the person,
o A person acting for or on behalf of the person
o Has become aware of a pending audit or investigation,

or that it has commenced.
Discuss if an understatement penalty will be imposed and if so,



what the settlement percentage will be.   (4)

Item Behaviour Standard
case

If obstructive,
or if it is a
repeat case

Voluntary
disclosure

after notice of
audit

Voluntary
disclosure

before notice
of audit

1 Substantial
understatement 25% 50% 5% 0%

2 Reasonable care not take
in completing return 50% 75% 25% 0%

3 No reasonable grounds
for tax position taken 75% 100% 35% 0%

4 Gross negligence 100% 125% 50% 5%

5 Intentional tax evasion 150% 200% 75% 10%

 
Understatement penalty (Section 222)

• In the event of an understatement by a taxpayer, the
taxpayer must pay in addition to the tax payable for the
relevant tax period, the understatement penalty.

• The understatement penalty is the amount resulting from
applying the highest applicable understatement penalty
percentage in accordance with the table in section 223 to
the shortfall.

• The shortfall is the sum of –

o The difference between the amount of tax properly
chargeable for the tax period and the amount of tax
that would have been chargeable if the understatement
were accepted.

o The difference between the amount properly
refundable for the tax period and the amount that
would have been refundable if the understatement
were accepted, and

o The difference between the amount of an assessed
loss or any other benefit to the taxpayer properly
carried forward from the tax period to a succeeding
tax period and the amount that would have been
carried forward if the understatement were accepted,
multiplied by the tax rate determined.

• If an understatement results in a difference under both
paragraphs a and b of the above, the shortfall must be



reduced by the amount of any duplication between the
paragraphs.

• The tax rate is the maximum tax rate applicable to the
taxpayer, ignoring an assessed loss or any other benefit
brought forward from a preceding tax period to the tax
period.

 
Inform Mr Hlope who may authorize the permanent write off of
a tax debt and when will a tax debt be considered irrecoverable
at law. (3)
A senior SARS official may authorize the permanent write off of
an amount of tax debt-

• To the extent satisfied that the tax debt is irrecoverable at
law, or

• If the debt is compromised in terms of part D.

SARS must notify the debtor in writing of the amount of tax
debt written off.
 
A tax debt is irrecoverable at law if-

• It cannot be recovered by action and judgment of a court, or

• It is owed by a debtor that is in liquidation or sequestration
and it represents the balance outstanding after notice is
given by the liquidator that no further dividend is to be paid
or a final dividend has been paid to the creditors of the
estate, or

• It is owed by a debtor that is subject to a business rescue
plan.

 

Advise Alfonso what information should a request by a debtor
for the compromise of a tax debt contain. (10)
Request by debtor for compromise of tax debt:

• A request by a debtor for a tax debt to be compromised must
be signed by the debtor and be supported by a detailed
statement setting out-



o The assets and liabilities of the debtor, reflecting their
current fair market value.

o The amounts received by or accrued to, and
expenditure incurred by the debtor during the 12
months immediately preceding the request.

o The assets which have been disposed of in the
preceding three years, or such longer period as a
senior SARS official deems appropriate, together with
their value, the consideration received or accrued, the
identity of the person who acquired the assets and the
relationship between the debtor and the person who
acquired the assets, if any.

o The debtor’s future interests in any assets, whether
certain or subject to the exercise of a discretionary
power by another person

o The assets over which the debtor, either alone or with
other persons, has a direct or indirect power of
appointment or disposal, whether as trustees or
otherwise.

o Details of any connected person in relation to that
debtor.

o The debtor’s present sources and level of income and
the anticipated sources and level of income for the
next three years, with an outline of the debtors
financial plans for the future.

o The debtor’s reasons for seeking a compromise
• The request must be accompanied by the evidence

supporting the debtor’s claims for not being able to make
payment of the full amount of the tax debt.

• The debtor must warrant that the information provided in
the application is accurate and complete.

• A senior SARS official may require that the application be
supplemented by such further information as may be
required.

Consideration of request to compromise tax debt:
• In considering a request for a compromise, a senior SARS



official must have regard to the extent that the compromise
may result in-
o Savings in the costs of collection,
o Collection at an earlier date than would otherwise be

the case without the compromise,
o Collection of a greater amount than would otherwise

have been recovered, or
o The abandonment by the debtor of some claim or

right, which has monetary value.
• in determining the position without the compromise, a

senior SARS official must have regard to –
o the value of the debtor’s present assets,
o future prospects of the debtor, including arrangements

which have been implemented,
o past transactions of the debtor, and
o the position of any connected person in relation to the

debtor.
 
 
 
 
Discuss the limited circumstances SARS will consider
appropriate for the remittance of a penalty in exceptional
circumstances. (6)
Remittance of penalty in exceptional circumstances (Section
218)

1. SARS must, upon receipt of a remittance request, remit the
penalty if SARS is satisfied that one or more of the
circumstances rendered the person incapable of complying
with the relevant obligation under tax Act.

2. The circumstances referred to above are limited to –
a. A natural or human-made disaster
b. A civil disturbance or disruption in services
c. A serious illness or accident



d. Serious emotional or mental distress
e. Any of the following acts made by SARS:

i. Capturing error
ii. Processing delay
iii. Provision of incorrect information in an official
publication or media release

iiii. Delay in providing information to any person,
or

v. Failure by SARS to provide sufficient time for
an adequate response to a request for information
by SARS

f. A serious financial hardship, such as
i. In the case of an individual, lack of basic living
requirements, or

ii. In the case of a business, an immediate danger
that the continuity of the business operations are
jeopardized.

g. Any other circumstance of analogous seriousness.
 
Inform Mr Pieterse of some of the important aspects related to a
request for relevant material by a senior SARS official.  (4)
Request for relevant material:

• SARS may request the taxpayer or another person, within a
reasonable period, to submit relevant material that SARS
requires.  (Orally or in writing)

• A request by SARS for relevant material from a person
other than the taxpayer is limited to the records maintained
or that should reasonably be maintained by the person in
relation to the taxpayer.

• A person receiving a request for relevant material must
submit this material at the place and within the time
specified by SARS.

• SARS may extend this period.

• A senior SARS official may direct that this relevant material



be provided under oath.
 
 


