Revised Assignment Question

“The right of SARS to gather information is very broad under the TAA.
Discuss SARS entitlement to information, the powers bestowed upon SARS
in this regard and what remedies are available to taxpayer’s when Revenue
Authorities breach taxpayer’s rights”

Students to discuss section 40 to 66 of the TAA (Chapter 5); and Section
104 Objections

General Points

Section 3(2) of the TAA states that administration of a tax

Act means, inter alia, to obtain full information in relation to anything that may
affect the liability of a person for tax in respect of a previous, current or future
tax period.

Relevant material is defined in section 3 of the TAA as any information,
document or thing that in the opinion of SARS foreseeably relevant for the
administration of a tax Act.

Section 42 of the TAA prescribes the procedure that SARS has to follow
during and after the audit.

The TAA distinguishes between inspection, verification, audit and criminal
investigations.

SARS may conduct; unexpected but restricted inspections at business
premises to verify that a taxpayer has fulfilled the formal obligations such as
registering and maintaining records.

Request for real time audit.

Request information in respect of an objectively identifiable taxpayer.

Request information concerning an objectively identifiable class of taxpayers.
Conduct audits on a risk-assessment basis.

Obtain information for purposes of revenue estimation.

Ask a taxpayer to attend an interview at a SARS office to clarify issues of
concern with a view to rendering further auditing unnecessary.

The right to conduct a search and seizure is retained, but extended to allow
SARS officials to search premises that are not identified in a warrant, and
conduct a search and seizure without a warrant in limited circumstances.
Section 46 of the TAA states that SARS may, require the taxpayer or another
person to, within a reasonable period, submit relevant material (whether orally
or written) that required by SARS.

Section 46 of the TAA entails request for relevant material:

(1) SARS may require the taxpayer, within a reasonable period, submit either
orally or written relevant material that SARS requires.

(2) A senior SARS official may require relevant material in terms of subsection
(1) in respect of taxpayers in an objectively identifiable class of taxpayers.

(3) A request by SARS for relevant material from a person other than the
taxpayer is limited to the records maintained.



(4) A person receiving from SARS a request for relevant material under this
section must submit the relevant material to SARS at the place and within the time
specified in the request.

(5) SARS may extend the period within which the relevant material must be
submitted on good cause shown.

(6) Relevant material required by SARS under this section must be referred to in the
request with reasonable specificity.

(7) A senior SARS official may direct that relevant material be provided under oath
or solemn declaration.

(8) A senior SARS official may request relevant material that a person has
available for purposes of revenue estimation.

Taxpayer Remedies;

Section 195 of the Constitution stipulates that SARS must uphold the values

and principles contained in the Constitution which include; acting with a high
standard of professional ethics; act impatrtially, fairly, equitably and without bias;
be accountable; be transparent and provide taxpayers with timely and accurate
information

A taxpayer is entitled to be informed of the stage the audit is at, at intervals
specified by the Commissioner in a public notice.

Within 21 business days of the audit being finished, the taxpayer must be given
a letter of findings.

If the audit was inconclusive, SARS must inform the taxpayer of this fact.

If the audit established that a substantial adjustment should be made, then the
grounds of the anticipated correction must be set out. The taxpayer may reply
within 21 business days after receiving the findings from SARS.

In Search and Seizure operations, the courts have held that, no private residence
may be entered without a warrant. The idea is thus not to leave SARS without the
necessary powers to ensure compliance but to ensure taxpayers’ rights are not
unjustifiable infringed.

The right to examine and copy the seized material (Section 65)

The right to request SARS to return some or all of the seized material and
compensation for physical damage affected during the conduct of the search and
seizure and, if SARS refuses the request, the right to apply to a High Court for an
order to this effect. (Section 66)

Legal professional privilege claim on certain records, information or detail

Remedies Include;

Pursue the Internal Administrative Complaints Resolution Process at SARS
Approach the Tax Ombud

Approach the Public Protector

Bring an application for Court review in terms of PAJA on the basis of an unfair
administrative action under PAJA

Relevant Court Case: Gaertner and Others v Minister of Finance and Others (CCT56/13)
[2013] ZACC 23; 2014 (1) SA 442 (CC); 2014 (1) BCLR 38 (CC).



