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Please note:

Owing to the University’s print schedule, this tutorial letter had to be submitted by a certain date so that
you would receive it on time. Unfortunately, at the time of submission, the 2017/2018 Income Tax Act
had not yet been promulgated, and this means that this tutorial letter has been based on a draft
Income Tax Act as of 30 September 2017. This should not affect the content of this module. However,
should there be any major differences between the draft Act and the final Act, we will communicate
them to you by way of an announcement on myUnisa.

We apologise for any inconvenience this may cause you and wish to state that we want to offer you the

latest study material. We would like to emphasise that, at undergraduate level, this should not impact
negatively on your taxation studies or on the content presented to you.
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ORIENTATION

1. GENERAL

We would like to welcome you to the module, Taxation of Estates. We hope you will find your studies
constructive and of practical value in the long run. Please read through this introduction very carefully — it
could save you valuable time and help to avoid unnecessary queries.

2. PURPOSE OF THIS MODULE

The study of taxation forms an integral part of your accounting or business degree, as taxation affects
many aspects of daily commercial activities.

The purpose of this module is to provide you with an integrated knowledge of the administration of decea-
sed estates, as well as of the tax implications upon the death of an individual. Basic principles and tools
of estate planning will also be discussed. This module is presented on Level 7 of the National Qualifica-
tions Framework (NQF).

3.  LEARNING OUTCOMES OF THIS MODULE
The specific outcomes for the module are addressed in each of the learning (study) units.
4. THE STRUCTURE OF THIS STUDY GUIDE

This study guide is what we call a “wraparound” guide, which means that we make use of a prescribed
textbook to which the study guide serves as a key. It is therefore very important that you make use of the
study guide when working through the prescribed literature. As we do not always deal with topics in the
same order as in the prescribed book, it is important that you use the study guide to guide you through the
syllabus.

It is difficult to divide this module into learning units that take a specific amount of time to master. We
therefore divided the syllabus into learning units that cover specific topics.

It is important to note that the administration and taxation of estates is an integrated subject:

o Firstly, this module involves the application of several Acts, as the administrator of an estate must
have a thorough knowledge of all legislation affecting the administration of deceased estates.

o Secondly, the liability for taxes needs to be established and taken into account during the admini-
stration of a deceased estate, and therefore the administrator will need a thorough knowledge of
income, donations and capital gains tax implications as well as of estate duty upon the death of an
individual.



o Thirdly, people have certain concerns that they want addressed after their death, and to ensure that
this is possible, it is important to do estate planning. Estate planning requires knowledge of both the
economic and the legislative environment.

o Fourthly, taxation is one of the major factors that can reduce the value of a person’s estate and it is
therefore necessary to take the effects of taxation into account when doing any estate planning.

o Lastly, taxation has practical applications. You will therefore need to learn how to apply the theory
and legislation to case studies or scenarios.

. Remember, how you answer tax questions, whether in a numerical format or in a discussion, is
important. In respect of the numerical questions, it is assumed that you have a fundamental
accounting and mathematical knowledge, while communication skills are assumed in respect of the
discussion-type questions.

With these parameters in mind, we offer the following suggestions on how to approach this module and
how to combine all the tutorial letters and prescribed literature.

Suggested approach to the course

* We suggest that you set specific times aside for study. Depending on how many modules you are
attempting, you will need to draw up a programme for the semester, allowing a certain amount of time
for each subject, as well as for a revision period just before the exams.

% Once you know the days you will study taxation, decide which learning units you will work through on
each date. Remember that you need to be flexible as some learning units may take longer than others
to work through.

*  We suggest that you approach each learning unit as follows:

» Take the study guide and see which chapter in the prescribed textbook is dealt with in the learning
unit that you plan to study; then read the applicable sections (as per the study guide) of the
chapter. By “read”, we mean just read, without taking notes. At this stage, you merely need to
get an idea of what is being discussed. If possible, do this reading exercise the night before you
are due to study the learning unit.

» Now take the study guide, follow the specific instructions in it and work through the learning unit,
summarising from the textbook and working through the explanatory examples. Remember that
you will take in more if you make notes at the same time. You might want to add to the notes
later as you discover what is important, or you might want to make new notes at a later stage; we
found that it helps you to keep focused if you write as well as read.

It is important to work through the explanatory examples on your own before referring to the

answer, as this helps you to ascertain what you have understood. Remember to take short breaks
from time to time.
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» Once you have worked through the entire learning unit, you can attempt to answer the lengthier
guestions at the end of the chapter or at the end of the learning unit in the study guide. Remember
to attempt these questions without referring to the solutions in order to see how much you under-
stand.

» Once you have attempted the question, work through the solution in conjunction with your answer.
Do not worry if you made mistakes; this is an important part of the learning process. Return to
the relevant section of the chapter and restudy the topic to help you understand where you went
wrong.

» If you do not understand why your solution is wrong or why the solution in the prescribed textbook
differs from yours, contact one of your lecturers. Please refer to Tutorial Letter 101 for the contact
details of your lecturers.

» Your study programme in Tutorial Letter 101 and on the myUnisa Schedule will inform you when
you should do the assignments.

5. WORDING/ICONS USED IN THIS STUDY GUIDE

In the study guide, we make use of the following instructions. You therefore need to understand what we
expect of you when we use them:

e Study
When an activity requires you to study your prescribed textbook, we expect you
to understand and be able to apply all aspects of the section that you had to
study.

e Read
This means that you must read through a section of the work so that you are
aware that it exists and influences the topic that you are studying; however, you
will not be examined directly on the content.

e Activity (work through)
When an activity requires you to work through an example, it means that you
must attempt to answer the question without referring to the suggested solution.
The example is based on work you have already studied and will help ensure
that you understand that section of the work.

e Feedback
We will give you feedback on certain activities that we expect you to attempt.
Sometimes it will take the form of a solution and sometimes it will just indicate
where to find the answer.

e | ecturer’s notes
This is us “talking” to you! We will inform you how we can examine the module,
what we expect you to know, what we will supply you with and what we expect
you to be able to do.




e Points to ponder
These are non-examinable questions on which you are required to reflect. They
are points or questions that we added to broaden your outlook on taxation as a
subject and to make you aware of possible issues in the study and research of
tax issues. If you would like to know more about researching tax issues, you are
welcome to contact one of the tax lecturers.

e  E-tivity
These are electronic activities. These activities are not compulsory, but will
assist you to reinforce the topic that you are busy with.

e Listen to podcast
At this point in the study material, you will be directed to a link on myUnisa where
you will be able to access an audio file. You will need to listen to the audio file
before continuing with the topic that you are busy with.

e Watch vodcast
At this point in the study material, you will be directed to a link on myUnisa where
you will be able to access a video file. You will need to watch the video file before
continuing with the topic that you are busy with.

6. PRESCRIBED LITERATURE
The following textbook has been prescribed for this module:

De Clercq, B, Schoeman-Malan, MC & Van der Spuy PdeW. 2017. Deceased estates. 11w edition.
Pretoria: LexisNexis. ISBN 9780409 038873. (E-book: 9780409 038903).

This textbook is hereafter referred to as the prescribed textbook in the study guide. All section references
in this study guide refer to the prescribed textbook, unless otherwise stated.

For a comprehensive list of all the study material for this module, please refer to Tutorial Letter 101.

7. SUPPLEMENTARY LITERATURE AND RESOURCES

The South African Revenue Service (SARS) has a user-friendly website, which you may wish to visit from
time to time, especially after you have completed this module. As you will need to keep abreast of changes
in tax legislation, this site will be helpful. Whenever there is a press release or an amendment to the Act,
it is posted on the SARS website, as is other interesting information. You can visit the site at
WWW.Sars.gov.za.

Visit the SARS website and subscribe to the SARS updates.

- T
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8. myUNISA

For this module, we will use the following tools on myUnisa:

o discussion forums

o course contact

o additional resources (we will upload vodcasts and podcasts here)
o frequently asked questions (FAQS)

o self-assessments

J schedule

. announcements

Please ensure that you visit myUnisa regularly and that you make use of all the tools on the site. This
will enhance your learning experience and make your studies more meaningful.

9. CONTACT WITH LECTURERS AND WITH OTHER STUDENTS

You are welcome to contact any of your lecturers in connection with questions relating to the content of
the course. This can be done in one of the following ways (in order of preference):

Discussion forums

We prefer you to ask content-related questions in the myUnisa Discussion Forum, as, in this way, other
students can help you using their own experience and all students are able to see the responses that you
receive.

Please be very careful when choaosing the correct discussion forum for your question.

E-mail

You can contact your lecturers via e-mail. All e-mails must either be submitted through the myUnisa
facility or be sent directly to the following e-mail address:

TAX3703-18-S1@unisa.ac.za for Semester 1
TAX3703-18-S2@unisa.ac.za for Semester 2

Do not e-mail your lecturers directly.
Telephone

You are welcome to phone the lecturers responsible for this module. They can be contacted between
08:00 and 16:00 from Monday to Friday.

Module cellphone number: 079 365 1124


mailto:TAX3703-18-S1@unisa.ac.za
mailto:TAX3703-18-S2@unisa.ac.za

10. STUDY PROGRAMME

This programme is based on a minimum of 10 hours per week spent on the module and 15 weeks of study

between registration and exams. If you start late, you have to make up the time you have missed.

Suggested
Tutorial letter Week Learning unit hours
1 Read Tutorial Letter 101 2
Read Tutorial Letter 102 — Introduction 1
Learning unit 1: The administration process 7
2 Learning unit 1: The administration process 10
3 Learning unit 2: Matrimonial property regime 4
Learning unit 3: Testate succession and wills 6
4 Learning unit 4: Intestate succession 8
Assignment 1 2
102 (this tutorial 5 Learning unit 5: Income tax and capital gains tax (CGT) 10
letter)
6 Learning unit 5: Income tax and CGT 4
Learning unit 6: Estate duty 6
7 Learning unit 6:Estate duty 10
8 Learning unit 7: Donations tax 6
Learning unit 8: The executor’s account 4
9 Learning unit 8: The executor’s account 10
10 Learning unit 8: The executor’s account 7
Assignment 2 3
11 Learning unit 9: Objectives of estate planning 5
Learning unit 10: Estate planning tools 5
103 12 Learning unit 10: Estate planning tools 10
13 Learning unit 11: Estate planning: a practical approach 10
14 Revision 10
15 Revision 6
Assignment 3 (Tutorial Letter 201) 4

11. CONCLUSION

We wish you every success with your studies in taxation. Make the most of your opportunity to learn about
this dynamic and practical subject. We are confident that, if you work through the study guide, the selected

sections of the prescribed textbook, and all the examples, you should be successful in this module.
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LEARNING UNIT 1
Learning unit

INTRODUCTION
STUDY PROGRAMME
LEARNING OUTCOMES

PRESCRIBED STUDY MATERIAL FOR THIS
LEARNING UNIT

SECTIONS OF THE PRESCRIBED TEXTBOOK
THAT YOU MAY IGNORE

CONTENT OF LEARNING UNIT

1.1 Background

1.2 Legislation applicable to the administration of
deceased estates

1.3  Assets excluded from the usual administration
process

1.4  Therole of the Master of the High Court

1.5 Therole of the executor

1.6  The administration process

1.7 The executor’s remuneration

POINTS TO PONDER

WRAP-UP

SELF-ASSESSMENT QUESTIONS
ASSESSMENT CRITERIA
LITERATURE CONSULTED




INTRODUCTION

When someone dies, he or she usually leaves some possessions or assets as well as some unpaid debts
or liabilities behind. These assets and liabilities form the deceased estate of the person who died. In
South Africa, legislation determines how deceased estates are dealt with so that the deceased’s debts can
be paid and his or her remaining assets can then be transferred to the persons entitled to receive these
benefits (the beneficiaries). In this learning unit, you will learn about the legislation and role-players invol-
ved in this process of winding up (administration) of deceased estates.

STUDY PROGRAMME

You should complete this learning unit in weeks 1 and 2 of the programme.
You should spend a minimum of 17 hours on this learning unit.

LEARNING OUTCOMES

After completing this learning unit, you should be able to:

Describe a deceased estate.

Identify the legislation which may apply to the administration of deceased estates.

Identify assets which will be excluded from the usual administration process.

Describe the role and functions of the Master of the High Court in the administration of a deceased
estate.

Describe the main duties and functions of the executor of a deceased estate.

Discuss who may be disqualified from acting as the executor in a deceased estate.

YV VYV

Y VvV

PRESCRIBED MATERIAL FOR THIS LEARNING UNIT

Chapters 1, 5 and 6 in the prescribed textbook.

SECTIONS OF THE PRESCRIBED TEXTBOOK THAT YOU MAY IGNORE

The entire chapters mentioned above should be covered.

- T
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CONTENT OF LEARNING UNIT

1.1 BACKGROUND Prescribed textbook: section 1.1-1.3

A deceased estate must be administered according to all the different aspects of the different Acts that
may apply to the process. It is therefore important that any person dealing with such an estate is aware
of the different acts as well as the common law, which may affect the administration of such deceased
estate.

Read sections 1.1, 1.2 and 1.3 in the prescribed textbook.

1.2 LEGISLATION APPLICABLE TO THE ADMINI-

STRATION OF DECEASED ESTATES Prescribed textbook: section 1.4

It is important that the administrator of a deceased estate adheres to and integrates all aspects of the
legislation that may be applicable to a particular estate.

Read section 1.4 in the prescribed textbook.

The more important statutory provisions (sections of relevant acts) will be discussed in more detail in
forthcoming learning units under the topics to which they apply.

1.3 ASSETS EXCLUDED FROM THE USUAL

ADMINISTRATION PROCESS Prescribed textbook: section 1.5

The assets of certain estates with a low value as well as certain foreign assets are excluded from the
usual process of administering a deceased estate in terms of the Administration of Estates Act.

Study section 1.5 in the prescribed textbook.

It will be expected of you to recognise any assets in a deceased estate that should be
excluded from the administration process.

Prescribed textbook: sections 5.1

1.4 THE ROLE OF THE MASTER OF THE HIGH COURT and 5.2

The Master of the High Court is a public officer who presides over the administration process.

11



Read section 5.1 in the prescribed textbook.

The Master performs various functions in order to supervise the administration process in respect of a
deceased estate.

G% Study sections 5.2.1 to 5.2.6 in the prescribed textbook.

List five functions of the Master during the administration of a deceased estate. Z ’

The Master ——

- receives and keeps the most important estate documents (e.g. the will) ‘D

- appoints the executor and can also dismiss such executor if he or she fails to carry out
his or her duties

- advises beneficiaries, administrators and the general public regarding matters in con-
nection with deceased estates

- examines the liquidation and distribution account in which the executor or his or her
agent reports the details of the estate and the distribution thereof

- discharges the executor when the estate is finalised

- exercises discretionary powers when necessary

- administers the Guardians Fund
(Any five)

Prescribed textbook: section 6.1 -

1.5 THE ROLE OF THE EXECUTOR 6.5

The executor is the person responsible for the administration of a deceased estate and is appointed by
the Master.

Read sections 6.1 to 6.2.1 in the prescribed textbook.

An executor testamentary is nominated in a deceased’s will and then appointed as exe-
cutor by the Master, whereas an executor dative is appointed as executor by the Master
without being nominated or assumed in terms of a will.

Certain persons may not be appointed as executors or may be disqualified from being appointed in the
case of a particular estate.

6% Study section 6.2.2 and 6.2.3 in the prescribed textbook.

-_— T
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List six persons who may not be appointed as executor in respect of a deceased estate.

- aminor (in other words, someone younger than 18 years)

- aninsane person

- someone who murdered the deceased

- alegal entity

- a partnership

- the Master

- someone who signed the will as a witness

- someone who signed the will on behalf of the testator

- someone who wrote out the testator’s will in his or her own handwriting
(Any six)

U=

The executor is responsible for the entire administration process in respect of a deceased estate.

G% Study sections 6.2.4 to 6.4.25 in the prescribed textbook.

Each deceased estate will be unigue and therefore the administration process will differ from case to case,
but the basic process to be carried out will be the same.

1.6 THE ADMINISTRATION PROCESS Prescribed textbook: section 1.6 - 1.8

Read sections 1.6 to 1.8 in the prescribed textbook.

1.7 THE EXECUTOR’S REMUNERATION Prescribed textbook: section 6.5

The executor is entitled to remuneration according to a prescribed tariff or an amount may be specified in
the will.

G% Study section 6.5 in the prescribed textbook.

\? Take note that only the executor is entitled to payment out of the estate assets — if the
4 o '

executor appoints an agent, the executor is personally liable for paying such agent.

13



POINTS TO PONDER ‘ﬁ

* Why do you think it is necessary that the Master supervises the administration ‘O
of a deceased estate? <
WRAP-UP

* In South Africa, the administration of deceased estates is governed by legislation and is subject to
control by the Master of the High Court.

* Foreign assets are usually excluded from the usual administration process.

% The executor is responsible for the entire administration of a deceased estate, but may appoint an
agent to act as administrator.

* Only the executor is entitled to remuneration out of the estate assets; if the executor appoints an
agent, the executor is personally liable to pay such agent.

* The administration process involves a large number of steps and activities and should be carried
out by someone with the necessary knowledge.

ensure that you attained all of them.

( !_-I ’ Now that you have completed this learning unit, please revise the learning outcomes and

This learning unit provides an overview of the legislation, which may apply to the administration of decea-
sed estates and describes the role of the Master and the executor in the administration process. Your
knowledge of and ability to discuss the duties of these role-players may be assessed in the assignments
or in the exam.

In the next learning unit, we will look at the influence of marriage on the administration of deceased estates.

Complete the self-assessment, Learning unit 1, on myUnisa.

_— T
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SELF-ASSESSMENT QUESTIONS - solutions can be found at the end of this tutorial letter

QUESTION 1.1 (5 marks, 6 minutes)

Why is it necessary to understand the Master’s role and functions in the administration process?

QUESTION 1.2 (3 marks, 4 minutes)

Why is it necessary to understand the executor’s duties and responsibilities?

ASSESSMENT CRITERIA

We could assess this learning unit in assignments or in the exam by asking you to:

Identify assets in an estate that will be excluded from the normal administration process.
Describe the role of the Master.

Describe the duties of the executor.

Identify persons who will not be allowed to act as executor in respect of a particular estate.
Follow the steps in the administration process in order to answer integrated questions on the dis-
tribution of deceased estates.

* ¥ Kk ¥ ¥

LITERATURE CONSULTED

De Clercqg, B, Schoeman-Malan, MC & Van der Spuy PdeW. 2017. Deceased estates. 11w edition.
Pretoria: LexisNexis.

Meyerowitz, D. 2010. The law and practice of administration of estates and their taxation. Cape Town:
Meytax.

Stiglingh, M, Koekemoer, AD, van Zyl, L, Wilcocks, JS & De Swardt, RD. 2017. Silke: South African
income tax. Durban: Lexis Nexis.

Coetzee, K, Bruwer, L, De Hart, KL & Koekemoer, AD. 2017. A student’s approach to income tax: natural
persons. Durban: Lexis Nexis.
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LEARNING UNIT 2

INTRODUCTION
STUDY PROGRAMME
LEARNING OUTCOMES

PRESCRIBED STUDY MATERIAL FOR THIS STUDY
UNIT

SECTIONS OF THE PRESCRIBED TEXTBOOK THAT
YOU MAY IGNORE

CONTENT OF LEARNING UNIT
2.1 Background

2.2 Type of marriage

2.3 The accrual system

POINTS TO PONDER

WRAP-UP

SELF-ASSESSMENT QUESTION
ASSESSMENT CRITERIA
LITERATURE CONSULTED
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Learning unit
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INTRODUCTION

South Africa is a democratic country in which people can make choices about their lives. One of the
choices that a person can make is to get married legally. Others may decide not to marry. However,
whatever choice a person makes, there will be certain legal consequences for him or her. In fact, a
couple’s choice of matrimonial property regime (type of marriage) will determine how the marriage is going
to affect their assets during the marriage, as well as when the marriage is dissolved (ended). When a
marriage is dissolved, either because of divorce or because of the death of one of the spouses, the type
of marriage originally chosen will have certain implications.

STUDY PROGRAMME

You should complete this learning unit in week 3 of the programme.
You should spend a minimum of 4 hours on this learning unit.

LEARNING OUTCOMES

After completing this learning unit, you should be able to:

> Identify the different types of marriages recognised by South African law.

> Identify the different types of civil unions provided for in South African law.

> Identify the legal consequences of a marriage or civil union when such marriage or civil union is
dissolved.

> Differentiate between marriages in community of property and marriages out of community of pro-
perty.

> Calculate a claim according to the accrual system.
> Identify assets excluded from accrual.

PRESCRIBED STUDY MATERIAL FOR THIS LEARNING UNIT

Chapter 2 in the prescribed textbook.

SECTIONS OF THE PRESCRIBED TEXTBOOK THAT YOU MAY IGNORE

The entire chapter is prescribed and no sections may be left out.

- T
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CONTENT OF LEARNING UNIT

2.1 BACKGROUND Prescribed textbook: section 2.1

In the previous learning unit, you learnt that an estate is the net worth of a person at a given time — in other
words, it is the sum of all such person’s assets less his or her liabilities at that time. After a person’s death,
his or her estate is divided among his or her beneficiaries. The fact that a deceased person was married
or in a civil union may have consequences regarding the ownership of assets and the distribution of the
estate. It is therefore important that the person who administers a deceased estate (the executor or
administrator) understands the implications of the matrimonial regime and takes these into account when
administering such estate.

@% Study sections 2.1.1 to 2.1.4 in the prescribed textbook.

2.2 TYPE OF MARRIAGE Prescribed textbook: section 2.2 - 2.3

Matrimonial property law in South Africa is primarily regulated by the Matrimonial Property Act 88 of 1984
(“the Act”). In terms of the Act, there are three possible regimes to choose from, namely

1. In community of property

2. Out of community of property, including the accrual system
3. Out of community of property, excluding the accrual system

@% Study sections 2.2 and 2.3 in the prescribed textbook.

Briefly summarise the difference between the legal consequences of a marriage in commu- ;
nity of property and those of a marriage out of community of property. f ’
Legal consequences of a marriage in community of property _!_&

1.  All property of both spouses at the date of the marriage, as well as all property acqui- -
red after the date of the marriage, falls into a communal estate (except certain dona-
tions, fideicommissary property, usufructs and certain insurance policies).

2. Each spouse owns a half (50%) share in the communal joint estate.

3.  Spouses have equal powers of administration and both can act independently, except
in the case of certain transactions, which require the consent of both spouses.

4, Liguidation of the communal estate effectively means that both spouses are declared
insolvent.

5. Upon the death of either spouse, the joint estate is administered, which can cause
financial inconvenience to the surviving spouse by limiting his or her access to funds
while the estate is administered.

19



Legal consequences of a marriage out of community of property

1. All assets and liabilities of each spouse are kept separate and only the accrual (if

applicable) is shared.

Spouses do not require each other’s consent when entering into any transaction.

The estate of the other spouse is protected from insolvency.

4, Upon the death of either spouse, only the deceased spouse’s estate is administered,
without affecting the surviving spouse’s estate.

w N

} Remember — if no antenuptial contract is entered into before a marriage is concluded, such
\f marriage will be in community of property.
@ The accrual system will apply to any marriage out of community of property if the accrual
system was not expressly excluded from such marriage.

2.3 THE ACCRUAL SYSTEM Prescribed textbook: section 2.4.1 - 2.4.5

A marriage out of community of property to which the accrual system applies not only has the advantages
of being married out of community of property, but also some of those of a marriage in community of pro-
perty. Each spouse will retain his or her own estate during the course of the marriage, but when the
marriage is dissolved, the growth (accrual) that took place in their separate estates during the marriage,
will be shared equally. The accrual system can maintain financial equality between spouses where one
of them is dependent on the income of the other (either permanently or periodically) or where one of the
spouses contributes something to a marriage, which is immeasurable in monetary terms.

@% Study sections 2.4.1 to 2.4.5 in the prescribed textbook.

of such spouse exceed the assets in that spouse’s estate or if no value is stated in the

'~ i' Take note that the commencement value of a spouse’s estate will be taken as nil if the debts
antenuptial contract or a separate statement.

List five types of assets that will be excluded from the calculation of an accrual claim.

Assets excluded in terms of the antenuptial contract
Inheritances or legacies

Donations

Donations between spouses

Non-patrimonial damages

3

a bk wbdE

@% Work through the example of an accrual claim in section 2.5 in the prescribed textbook.

- T
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Take note that, because the bequest and the donation are excluded from accrual, their values
at the end of the marriage are eliminated from the end value of the relevant spouse’s estate.
The respective values at the time that the bequest and the donation were made are therefore
adjusted for inflation so that the present value of each can be deducted from the end value of
the relevant spouse’s estate. The consumer price indices will be given if needed in the exam,
either as an appendix or in the relevant question itself.

Any amounts which may accrue to, or become payable by the estate in terms of the Matrimonial Property
Act, will first be added to, or subtracted from the estate before the remaining assets will be distributed.

POINTS TO PONDER ‘E

* Which matrimonial property regime is the best? O
* When do you think the accrual system will be beneficial? )
WRAP-UP

* In South Africa, the automatic matrimonial property regime is the marriage in community of pro-
perty.

* Community of property can be excluded by entering into an antenuptial contract.

* If a couple married out of community of property does not want the accrual system to apply to their
marriage, it must be excluded specifically in the antenuptial contract.

* When a marriage in community of property ends, each spouse is entitled to a half share of the joint
estate.

% When a marriage out of community of property with the accrual system ends, the difference in the
accruals of the two estates, as determined, is divided equally between the two spouses.

% When a marriage out of community of property without the accrual system ends, the spouses have
no claim whatsoever against each other regarding the assets in their respective estates.

@i Now that you have completed this learning unit, please revise the learning outcomes and
ensure you attained all of them.

This learning unit is an important learning unit and it is imperative for purposes of this module that you
understand the influence of the types of marriages when a marriage comes to an end, for instance when
one of the spouses dies. The basic facts dealt with in this learning unit will be applied in examples in the
learning units that follow. The influence of the type of marriage on the distribution of assets will have to
be considered when compiling the estate accounts for submission to the Master.

Complete the self-assessment, Learning unit 2, on myUnisa.
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SELF-ASSESSMENT QUESTION - solution can be found at the end of this tutorial letter

QUESTION 2.1 (10 marks, 12 minutes)

Brian and Cindy Kabana were married out of community of property on 26 September 2002. Cindy died
on 5 May 2017. As the executor of Cindy’s estate, you need to calculate the possible accrual claim.

Information obtained from your records and discussions with Brian:

1.

Commencement values in the marriage contract
Brian Kabana R2 000 000 (rand value in 2002)
Cindy Kabana R4 000 000 (rand value in 2002)

End values of the estates on 5 May 2017

Brian Kabana R4 500 000 (rand value in 2017)

Cindy Kabana R7 000 000 (rand value in 2017)

Bequest to Brian on 30 September 2007 from his mother’s estate — R750 000
Donation to Cindy by Brian on 25 December 2011 — R1 000 000

Assume the consumer price indices were as follows:

September 2002 47,0

September 2007 58,1

December 2011 75,9
May 2017 102,7

REQUIRED: MARKS

Calculate the accrual claim as a result of Cindy’s death. 10

ASSESSMENT CRITERIA

We could assess this learning unit in assignments or in the exam by asking you to:

*
*
*

lllustrate the effect of the matrimonial property regime on the distribution of a deceased estate.
Discuss the effect of a marriage in community of property on the distribution of a deceased estate.
Discuss the effect of a marriage out of community of property on the distribution of a deceased
estate.

Calculate an accrual claim.

Identify assets which are excluded from accrual.
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LITERATURE CONSULTED
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LEARNING UNIT 3

INTRODUCTION
STUDY PROGRAMME
LEARNING OUTCOMES

PRESCRIBED STUDY MATERIAL FOR THIS LEARNING
UNIT

SECTIONS OF THE PRESCRIBED TEXTBOOK THAT
YOU MAY IGNORE

CONTENT OF LEARNING UNIT

3.1 Background

3.2 The execution, formalities and revocation of wills
3.3 The contents and interpretation of wills

POINTS TO PONDER

WRAP-UP

SELF-ASSESSMENT QUESTIONS
ASSESSMENT CRITERIA
LITERATURE CONSULTED
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Learning unit
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INTRODUCTION

During a person’s lifetime, he or she may take numerous actions and/or enter into many transactions, for
example when buying a car or a house, etc. Usually, when a person enters into such a transaction, there
are certain legal documents or contracts that must be signed. The purpose of these documents is mostly
to set out the terms of each transaction and to safeguard the parties involved should any problems or
uncertainties regarding the transaction arise. When people die, they can no longer express their wishes
as to how their assets should be disposed of or how their dependants should be looked after, and therefore
it is important that their wishes in this regard are set out in a legal document to avoid uncertainty. A will is
such a written document and, if drawn up properly in accordance with the necessary legal requirements,
will ensure that the deceased person’s wishes can be carried out after his or her death. A will is therefore
an extremely important document.

Apart from stipulating whom should benefit from their assets upon their death, most people also name
someone in their wills to be appointed as executor of their estates. The administration of the estate can
therefore not start before it has been established whether or not there is a will.

If a person has left a valid will, his or her estate will be administered in terms of the provisions in the will,
as well as the principles of the law of testate succession. If there is no will, or if the will does not cover all
the assets in a deceased person’s estate, the law of intestate succession will determine how the estate or
part of the estate is dealt with. In this learning unit, we look at the legal provisions that apply to wills and
testate succession.

STUDY PROGRAMME

You should complete this learning unit in week 3 of the programme.
You should spend a minimum of 6 hours on this learning unit.

LEARNING OUTCOMES

After completing this learning unit, you should be able to:

Differentiate between the concepts “intestate succession” and “testate succession”.

Describe the legal requirements for a will to be valid.

Describe which amendments to, and revocations of, wills are valid.

Describe the requirements allowing a person to qualify as a competent beneficiary in terms of a will.
Differentiate between the concepts “adiation” and “repudiation”, and describe the effect each of these
will have on the distribution of a deceased estate.

YV YV VYV

PRESCRIBED STUDY MATERIAL FOR THIS LEARNING UNIT

Chapter 4 in the prescribed textbook.
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SECTIONS OF THE PRESCRIBED TEXTBOOK THAT YOU MAY IGNORE

The entire chapter is prescribed and no sections may be left out.

CONTENT OF LEARNING UNIT

3.1 BACKGROUND Prescribed textbook: section 4.1

A will is an important legal document and, to ensure that it is valid, it is imperative that it be drawn up
according to the legal formalities as set out in the Wills Act 7 of 1953. The Law of Succession Amendment
Act 43 of 1992 as well as the common law may also apply to certain aspects of wills and testate succession.

Read section 4.1 in the prescribed textbook.

3.2 THE EXECUTION, FORMALITIES AND

REVOCATION OF WILLS Prescribed textbook: section 4.2 - 4.7.6

Bear in mind that, when a will is drawn up, the administrator of the estate will only be able to give effect to
the testator’s wishes if these are clear and it is possible to execute them. A will should not be vague,
unclear or contrary to the public interest. An administrator of an estate has to try to interpret the true inten-
tions of the testator and, in this regard, will look at the ordinary meaning of the words in the will. Itis neces-
sary for the administrator to be familiar with general guidelines on the drafting of a will. In this section, we
therefore look at the contents of wills as well as the rights of the various role-players.

G% Study sections 4.2 to 4.6.3 in the prescribed textbook.

You should be able to use the terminology regarding the execution of wills correctly. It
may help to write down a short definition or description of the important concepts and
parties involved from your prescribed textbook, for instance “will”, “codicil”, “addendum?”,

“attestation”, “condonation”, “testator”, “drafter”, etc.

You should also be able to apply the formality requirements for the execution of wills in
order to decide whether a will is valid or not because a requirement has not been fulfilled.
We therefore suggest that you make a summary of the most important requirements. For
purposes of this module, you do not have to refer to court cases.

Formality requirements %
Write down at least five formalities laid down in section 2(1)(a) of the Wills Act which have L
to be complied with for a will to be valid.
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Solution: .
A will is valid only if ‘:: J

- it has been signed at the end thereof by the testator or by someone acting on his or
her behalf

- the testator or person signing on his or her behalf signs the will in the presence of
at least two competent witnesses

- inthe case where the testator or person signing on his or her behalf did not sign the
will in the presence of withesses, the testator or person signing on his or her behalf
acknowledges that the signature on the will is his or her signature in the presence
of witnesses

- the witnesses attest the will in the presence of the testator or, if someone else
signed on his or her behalf, in the presence of such person and the testator

- the witnesses sign after the testator has signed

- the witnesses sign the last page (but they need not sign at the end thereof)

- in the case of the will consisting of more than one page, the testator or person sign-
ing on his or her behalf signs every page

(Any five)

Take note, in terms of section 2(3) of the Act, the court may condone non-compliance with formality re-
quirements where it is convinced of the testator’s intention regarding execution or amendments.

A testator may cancel (revoke) his or her will at any time before his or her death. The following sections
deal with the ways that a will can be revoked.

6% Study sections 4.7.1 to 4.7.6 in the prescribed textbook.

Revocation of wills , ?%

Describe five ways in which a will can be revoked.

Solution:

1. A will can be revoked by a specific revocation clause in a later will, codicil, revocation ‘D J

document or antenuptial contract.

2. A will can be revoked if the testator or someone on his or her behalf and according
to his or her instructions destroys the will.

3. A will may be revoked by the court on certain grounds.

4. A will can be revoked where there is more than one will containing conflicting provi-
sions and the later will is accepted as the valid will.

5.  Awill can be revoked if a testator bequeaths a legacy to a person and he or she sells
the object of the legacy.

6. In terms of section 2B of the Wills Act, a will can lose its validity in respect of a former
spouse owing to divorce.

7. A will can be revoked if its validity was linked to a condition and such condition is not
complied with.

(Any five)
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3.3 THE CONTENTS AND INTERPRETATION OF

WILLS Prescribed textbook: section 4.8.1 - 4.13.3

In South Africa, testators enjoy freedom of testation, subject to certain limitations. It is therefore necessary
for the executor and the administrator of a deceased estate to be familiar with general guidelines on the
drafting of a will. Certain provisions also have a vested (accepted) meaning when appearing in wills, and
therefore, in the following sections, we look at the contents of wills as well as the rights of the various role-
players.

G% Study sections 4.8.1 to 4.13.3 in the prescribed textbook.

\/f You should be able to describe different types of bequests and the conditions to which

(a8 these may be subject. You should also be able to discuss and apply different forms of

@ substitution. We therefore recommend that you make a summary of these from the pre-
scribed textbook.

Many people associate the making of a will with death and therefore ignore its importance. However, by
executing a will, you can ensure that after your death your assets are disposed of in accordance with your
wishes and that any persons dependant on you are looked after. A will can also prevent a lot of disharmony
after your death and should not only be considered a practical measure, but also a way to demonstrate
love and respect for your family after your death.

POINTS TO PONDER

% Why is it important to draw up a will?

WRAP-UP

* A testator's will is a very important document in the administration of an estate. It is therefore
important to know who may make wills, who may witness wills and who may benefit under a will.

* For a will to be valid, there are a number of formalities, which must be adhered to during its exe-
cution, and the executor and administrator of a deceased estate should be aware of these forma-
lities.

* Itis also important for an executor and administrator of an estate to know which amendments to a
will are valid, as well as how a will can be revoked.

* Itis important that a will should not be vague or unclear but should describe the testator’s wishes,
the beneficiaries as well as the bequests sufficiently and accurately.

% The executor or administrator of a deceased estate should try to interpret the true intentions of the
testator, and, in this regard, will look at the ordinary meaning of the words in the will. It is therefore
necessary for the executor or the administrator to be familiar with general guidelines on the drafting
of a will. In this learning unit, we therefore looked at the contents of wills as well as the rights of
the various role-players.
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( __i Now that you have completed this learning unit, please revise the learning outcomes and
ensure you attained all of them.

This learning unit is an important learning unit and it is imperative for purposes of this module that you
understand the formalities entailed in the execution of a will, that you are able to interpret the stipulations
of a will, and that you know the rights of the parties involved where an estate is administered according to
a will. Before the administration process begins, it should be determined whether or not there is a valid
will. The basic facts dealt with in this learning unit will be applied in examples in the learning units that
follow.

Complete the self-assessment, Learning unit 3 on myUnisa.

SELF-ASSESSMENT QUESTIONS - solutions can be found at the end of this tutorial letter

3.1 What is the difference between dying testate or dying intestate?

3.2 What is a codicil?

3.3 What does attestation refer to?

3.4 What is the difference between a legacy and a bequest?

3.5 Define and give an example of a model clause in a will.

3.6 Define and give an example of a conditional bequest.

3.7 What is a fideicommissum?

3.8 What is a usufruct?

3.9 What is the difference between adiation and repudiation?

3.10 When does massing occur and what is the influence thereof on the surviving spouse?

ASSESSMENT CRITERIA

We could assess this learning unit in assignments or in the exam by asking you to:

* Discuss the validity of a will when given a certain scenario.

% Determine whether an estate must be administered according to a will and the law of testate suc-
cession or whether the laws of intestate succession will apply.

% Recognise when a will has been revoked.

* Interpret provisions in a will.
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LITERATURE CONSULTED

De Clercq, B, Schoeman-Malan, MC & Van der Spuy PdeW. 2017. Deceased estates. 11w edition.
Pretoria: LexisNexis.
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INTRODUCTION

In learning unit 3, we discussed the fact that a person, whilst alive, has the freedom to execute a will that
determines what should happen to his or her estate when he or she dies. In such a case, the estate will
be wound up in terms of the will and the law of testate succession. If, however, a deceased person leaves
property which has not been disposed of in a valid will, such property must be distributed according to the
laws of intestate succession. Therefore, if a person dies and does not leave a will, or leaves a will that,
for some reason, is not valid, his or her estate will be distributed in accordance with the law of intestate
succession. It is also possible that a person can die partly testate and partly intestate, in which case a
portion of the estate will be distributed in terms of the will and the balance in terms of intestate succession.

The aim of this learning unit is to familiarise you with the distribution of an estate in terms of the laws of
intestate succession.

STUDY PROGRAMME

You should complete this learning unit in week 4 of the programme.
You should spend a minimum of 8 hours on this learning unit.

LEARNING OUTCOMES

After completing this learning unit, you should be able to:

> Identify intestate heirs.

> Determine the degree of relationship between the deceased and his or her blood relatives for the
purpose of intestate succession.

> Decide when representation will take place.

> Calculate a child’s share.

> Explain the effect of repudiation on an intestate estate.

»  Apply the provisions of the Intestate Succession Act 81 of 1987 to the distribution of a deceased
estate.

»  Distribute an estate where collation takes place.

PRESCRIBED STUDY MATERIAL FOR THIS LEARNING UNIT

Chapter 3 in the prescribed textbook.

SECTIONS OF THE PRESCRIBED TEXTBOOK THAT YOU MAY IGNORE

The entire chapter is prescribed and no sections may be left out.
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CONTENT OF LEARNING UNIT

41 BACKGROUND Prescribed textbook: section 3.1.1 - 3.2.8

If a person dies without a valid will or leaves an estate, which cannot be distributed in terms of a will, the
estate is distributed according to the provisions of the Intestate Succession Act 81 of 1987. In this learning
unit, we will introduce a number of concepts and definitions relating to intestate succession, which you will
use when applying the principles of intestate succession and the provisions of the Intestate Succession
Act 81 of 1987.

G% Study sections 3.1.1 to 3.2.8 in the prescribed textbook.

\f It is important to note that, in terms of the common law, only a person’s blood relatives
”~ can inherit intestate, but the Intestate Succession Act also includes spouses, adopted
' children and children born out of wedlock.

You should be able to define the relevant concepts regarding the law of intestate suc-
cession, determine the degree of relationship and calculate a child’s share.

major daughters. Sally and Mark were married out of community of property. Calculate the
amount that Mark will inherit, assuming that Sally’s distributable estate amounted to the
following:

When Sally died (without leaving a will), she was survived by her husband, Mark, and two | %

(a) R2 368 635
(b) R345 000

(@) Mark will inherit a child’s share or R250 000, whichever is the greatest. Therefore, he ‘ ! )
inherits R2 368 635 + 3 = R789 545. .

(b)  Mark will inherit a child’s share or R250 000, whichever is the greatest. Therefore, he
inherits R250 000, as R345 000 + 3 = R115 000, which is less than R250 000.

4.2 APPLYING THE PRINCIPLES OF THE

INTESTATE SUCCESSION ACT Prescribed textbook: section 3.3.1 - 3.3.8

Read section 3.3.1 in the prescribed textbook.

Take note of the broad principles that must be followed when distributing a deceased
estate according to the laws of intestate succession. In the following sections, these prin-
ciples will be applied to specific scenarios.
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é ; Study sections 3.3.2 to 3.3.8 in the prescribed textbook by using the following four steps:

- Read the theory in the relevant section of the prescribed textbook

- Read the facts in the scenario and try to draw a diagram illustrating the relationships
between the deceased and his or her heirs

- Calculate how the estate will be divided among the heirs

- Compare your answer with the supplied solution

If you are able to do the calculations for each of these scenarios in the examples, you can
be assured — you understand the application of the principles of the Intestate Succession

Act.

i@

4.3 NO HEIRS Prescribed textbook: section 3.3.9

It may sometimes happen that someone leaves no competent heirs or that no competent heirs can be
found.

G% Study section 3.3.9 in the prescribed textbook.

( _i ' Any amount that cannot be paid to heirs must be paid into the Master’s Guardian Fund.
If no heirs are found, the money will be forfeited to the state after 30 years.

44 COLLATION Prescribed textbook: section 3.4

Sometimes when an estate is distributed among descendant heirs, it may be that one or more of these
heirs benefited more than the others did while the deceased was still alive. This is taken into consideration
when the estate is distributed. This concept is referred to as collation.

G% Study section 3.4 in the prescribed textbook.

Mr Alex died intestate on 30 September 2017. He is survived by his four children: Esther, | fﬁ

Eric, Andries and Vanessa. The distributable amount in his estate is R1 600 000. While Mr
Alex was still alive, he gave Esther a R200 000 advance on her future inheritance. He also
gave Eric R280 000 to establish a business.

Calculate what each of his children will inherit from their dad’s estate.
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Distributable amount
Esther collates
Eric collates

+4

Esther will inherit R520 000 - R200 000
= R320 000

Eric will inherit R520 000 — R280 000
= R240 000

Andries and Vanessa will each inherit R520 000.

R
1 600 000
200 000
280 000

2 080 000

520 000

5

\? Take note that the amounts collated do not increase the distributable amount in the estate,
@ but are merely taken into account when calculating the amounts to be distributed. In the
B example above, R320 000 + R240 000 + R520 000 + R520 000 = R1 600 000 is distributed,

the same as the original amount available for distribution.

POINTS TO PONDER

¥ Are the laws of intestate succession fair?

<

WRAP-UP

*

* % Kk % ¥ *

Assets left by a deceased person that were not disposed of in a valid will, must be distributed
according to the laws of intestate succession.

Only blood relatives, spouses and adopted children of the deceased can inherit intestate.

If a deceased is survived only by a spouse, such spouse inherits the entire intestate estate.

If the deceased is survived only by descendants, they inherit the intestate estate per stirpes.

If the deceased is survived by a surviving spouse and descendants, each will inherit a child’s share.
If there is no spouse, nor any descendants, collaterals of the deceased inherit the estate.

If no competent heirs are found (within 30 years), the state will benefit from the estate.

( .iE; Now that you have completed this learning unit, please revise the learning outcomes and

ensure you attained all of them.

This learning unit is an important learning unit and it is imperative that you are able to distribute an estate

or part thereof according to the law of intestate succession.

Complete the self-assessment test, Learning unit 4, on myUnisa.
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SELF-ASSESSMENT QUESTIONS - solutions can be found at the end of this tutorial letter

QUESTION 4.1 (10 marks, 12 minutes)

Prim and Rose Gartner were married out of community of property in December 2001. Rose passed away
suddenly in a motor vehicle accident on 3 April 2017, without leaving a will. She is survived by Prim, David
(her son from a previous marriage) and Petra (her daughter from her marriage to Prim).

Assume that when Prim and Rose married in 2001, the consumer price index was 72,4. Prim’s estate at
the time was worth R120 000 and that of Rose, R195 000. At the time of Rose’s death, the value of her
estate escalated to R2 000 000 (including a flat worth R1 000 000 at the time of Rose’s death, which she
had inherited from her father in 2005). You can assume that at the same time, Prim’s estate was worth
R455 000 and the consumer price index was 241,2.

REQUIRED: MARKS

Calculate how Rose’s estate should be distributed among her heirs. 10

QUESTION 4.2 (10 marks, 12 minutes)

Win Dow died intestate on 30 June 2017. The following persons survived him:

¢ Clair Dow, his wife, to whom he was married in community of property

¢ Yvonne Dow, Win and Clair’s eldest daughter

e Maggie Dow, Win and Clair’s other daughter

e Casper Frank, son of Win’s predeceased sister (Win adopted Casper while he was still a minor, before
he married Clair. Clair did not formally adopt him.)

e Andre May, Clair's son from a previous marriage (Win did not formally adopt him.)

During his lifetime, Win donated R150 000 to Maggie to buy a house.

The distributable amount in Win and Clair’s joint estate was R3 600 000.

REQUIRED: MARKS

Calculate how the joint estate must be distributed. 10
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ASSESSMENT CRITERIA

We could assess this learning unit in assignments or in the exam by asking you to do the following:

*
*
*

*

Identify intestate heirs.

Calculate a child’s share.

Distribute a deceased estate according to the laws of intestate succession, including the situation
where an heir is predeceased or repudiates.

Distribute an estate where collation takes place.

LITERATURE CONSULTED

De Clercq, B, Schoeman-Malan, MC & Van der Spuy PdeW. 2017. Deceased estates. 11w edition.

Pretoria: LexisNexis.

Meyerowitz, D. 2010. The law and practice of administration of estates and their taxation. Cape Town:

Meytax.

Stiglingh, M, Koekemoer, AD, Van Schalkwyk, L, Wilcocks, JS & De Swardt, RD. 2017. Silke: South

African income tax. Durban: Lexis Nexis.

Coetzee, K, Bruwer, L, De Hart, KL & Koekemoer, AD. 2017. A student’s approach to income tax: natural

persons. Durban: Lexis Nexis.
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52 Income tax liability
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INTRODUCTION

In learning unit 1, we discussed the duties of the executor. We explained that the executor of a deceased
estate is responsible for paying the liabilities of the estate before distributing the balance (distributable
amount) to beneficiaries. Determining the deceased’s final income tax liability and submitting the income
tax return are therefore important duties of the executor. When someone dies, he or she ceases to be
taxable, but a new taxpayer, namely the deceased estate, comes into existence. The Income Tax Act
includes the estate of a deceased person in the definition of a person, and therefore the estate may also
be liable for income tax on any income earned.

The executor represents the deceased as well as the estate and is therefore responsible for ensuring that
any outstanding income tax liability of the deceased, as well as any tax liability of the deceased estate, is
paid.

Furthermore, when a person dies, it is deemed that he or she disposed of all his or her assets for capital
gains tax purposes on the date of his or her death. The executor therefore has to determine the capital
gain or capital loss from this deemed disposal at the date of death and must include this gain or loss in
the deceased’s taxable income at the prescribed rates. A further capital gain or loss may arise upon the
sale (disposal) of assets by the executor during the administration of the estate, because the values of the
assets may increase or decrease between the date of death and the date of sale. This gain or loss is
taxable in the hands of the deceased estate and must therefore be included in any other taxable income
of the deceased estate.

After studying this learning unit, you should be able to discuss the income tax implications that may arise
upon the death of a person. These implications will include taxable capital gains or losses incurred with
the deemed disposal of assets upon the death of the deceased, as well as any disposal of assets by the
executor during the administration process.

STUDY PROGRAMME

You should complete this learning unit in weeks 5 and 6 of the programme.
You should spend a minimum of 14 hours on this learning unit.

LEARNING OUTCOMES

After completing this learning unit, you should be able to:

Indicate who will be liable for tax on income received by a deceased estate.

Calculate the capital gain or loss on death for each asset the person owned.

Discuss which assets will not be subject to capital gains tax.

Discuss the difference between the taxable capital gain or loss of the deceased and that of the de-
ceased estate.

Calculate the taxable capital gain or loss for the deceased as well as for the deceased estate.

-_— T
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PRESCRIBED STUDY MATERIAL FOR THIS LEARNING UNIT

Chapter 10 in the prescribed textbook.

SECTIONS OF THE PRESCRIBED TEXTBOOK THAT YOU MAY IGNORE

» Section 10.3.5 can be ignored.

CONTENT OF LEARNING UNIT

5.1 BACKGROUND No prescribed material

After the death of a person, any outstanding tax liability of the deceased is settled by the executor from
the assets in the estate. In terms of the Income Tax Act, a person is deemed to have disposed of his or
her assets on death, and therefore the capital gain or loss on this disposal must be calculated and the
prescribed percentage must be included with the deceased’s other income so as to determine his or her
final income tax liability.

A taxable capital gain or loss can also occur when assets in a deceased estate are sold by the executor.
Such gain or loss will be included in the deceased estate’s taxable income before calculating the income
tax liability of the estate.

5.2 INCOME TAX LIABILITY Prescribed textbook: section 10.2

Income tax must be paid on income earned by a person in the year of their death, in other words from the
beginning of the tax year until the day of death. Certain income that a person receives after death is
deemed to have accrued to him or her on the day he or she died and is therefore also taxable in his or her
own name. A lump-sum benefit received from a retirement fund is an example of an amount that is deemed
to have accrued on the date of death, even though the value is determined only after death.

When a person dies, it is deemed that he or she disposed of all his or her assets for capital gains tax
purposes on the date of his or her death. A certain percentage of any capital gain must be added to such
person’s other income and will be taxed. The executor, as representative of the deceased, therefore has
to determine the capital gain or capital loss from the disposal at the date of death and must pay the
outstanding income tax.

For income tax purposes, the estate is seen as a separate legal entity and, if the estate received any

income that does not accrue to one of the beneficiaries, it will have to pay income tax on such income.
Any capital gain or loss made by the estate will be included in the estate’s income tax calculation.
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A person’s income tax liability is determined as follows:

R
Gross income XXXX
Less: Exempt income XXX
Income XXXX
Less: Deductions XXX
Taxable income (from revenue activities) XXXX
Add: Taxable capital gain XXX
Taxable income (subtotal) XXXX
Less: Donation deduction XXX
Taxable income (total) XXXX

The income tax liability of natural persons is calculated according to the rates in the tax tables, and natural
persons also qualify for rebates. A deceased estate’s income tax liability will also be calculated according
to the tax tables, but an estate does not qualify for the personal rebates.

@% Read section 10.2 in the prescribed textbook.

Note — Section 25 of the Income Tax Act was since amended to bring the income tax rules
applicable to deceased estates in line with the capital gains tax rules.

6

Prior to the amendment most of the income received or expenses incurred by the estate
were attributed to the ascertained beneficiaries. However, this is in conflict with the general
principle that a person can only be taxed on income or claim expenses incurred by that
person. The capital gains tax rules are based on the premise that all the deceased’s assets
are disposed of by the deceased upon death.

The result of the change will be that all income earned by the estate will be subject to income
tax in the estate with similar roll-over relief when passed on to a beneficiary as is applicable
to capital gains tax.

5.3 CAPITAL GAINS TAX Prescribed textbook: section 10.3

All capital gains made after 1 October 2001 are subject to capital gains tax. Because it is deemed that a
person disposes of his or her assets upon death, this means that, if a person died after 1 October 2001,
the gains on the assets he or she owned on the date of his or her death will be subject to capital gains
tax. For example, if the deceased owned a house that was worth more when the deceased died than
when he or she originally bought the house, this capital gain will be subject to capital gains tax.
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Capital gain/(loss) is determined as follows:

Proceeds (e.g. market value on date of death)

Less: Base cost (e.g. the price at which it was bought)

Less: Exclusions (specific assets qualify for certain exclusions)
Gives: Gain or loss per asset

TAX3703/102

The taxable capital gain made by a person that must be included in the taxable income is calculated as

follows:

Capital gain on the sale of asset 1
Add/deduct: Capital gain or loss on the sale of asset 2

Gives: Total capital gain

Less: Annual exclusion (natural person)
Gives: Aggregate capital gain

Less: Assessed capital loss — previous year
Gives: Net capital gain

Multiply: Inclusion rate

Gives: Taxable capital gain

Note that certain gains and losses are excluded from capital gains tax.

@% Study sections 10.3 in the prescribed textbook.

List the assets excluded from capital gains tax.

e Personal-use assets

e Assets inherited by the surviving spouse

e Assets bequeathed to approved public welfare organisations
e The proceeds of life insurance policies

e Interests in pension, provident and annuity funds

g 8

It is important to note that, if a person incurs an aggregate capital loss for the year of as-

@i sessment, the loss is decreased by the annual exclusion.

Also, remember that the annual exclusion is higher in the year of assessment in which a

taxpayer dies.

If a person who died during a specific year of assessment had a net capital loss, such a

loss cannot be carried forward to any other person.
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5.4 CAPITAL GAIN OR LOSS ON EACH ASSET | Prescribed textbook: section 10.3.1 to 10.3.7

In order to determine the total capital gains or losses, the gain or loss on each asset must be calculated
separately.

G% Study section 10.3.1 in the prescribed textbook.

It is clear from the above section that three elements are required to calculate the capital gain or loss in
respect of an asset, namely the proceeds, the base cost and any possible exclusion.

Proceeds on the disposal of assets

The basic rule is that the amount for which the asset is sold represents the proceeds. In the case where
a person passes away, the proceeds will be the asset’s market value at the time of death.

G% Study section 10.3.2 in the prescribed textbook.

List the amounts that can reduce the value of the proceeds.

e any amount that is included in the person’s taxable income

e any amount paid by the person to whom the asset is alienated

e any reductions on cancellation, termination or amendment of the agreement, or as a
result of the limitation or waiving of a claim, or of an accrued amount that forms part of
the return on disposal

U8

Base cost of assets

The base cost of an asset must be deducted from the proceeds in order to calculate the gain or loss.

G% Study sections 10.3.3, 10.3.4, 10.3.6 and 10.3.7 in the prescribed textbook.

The base cost of an asset acquired before 1 October 2001 has two components:

The value on the valuation date (i.e. 1 October 2001) plus the cost incurred on or after the valuation date.
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Normally, the valuation date value (value on 1 October 2001) of an asset is the highest of the following:

o the market value of the asset on 1 October 2001
o the time-apportionment base cost of the asset
e the value according to the 20% rule

The above three options are used to calculate the valuation date value only. The cost incurred after
1 October 2001 has to be added to the valuation date value in order to calculate the base cost.

The general rule for determining the market value is that it should be calculated as the price that would
have been agreed upon by a willing seller and a willing buyer.

The time-apportionment base cost option is the sum of the expenditure incurred before 1 October 2001
plus the growth (percentage of profit) of the asset before 1 October 2001. The aim of the time-appor-
tionment base cost method is to spread the growth in the value of the asset over the period for which the
person owned the asset. Hence only the increase in the value from 1 October 2001 until the date of death
is subject to capital gains tax.

For the frurposes of this module, you do not need to be able to caleulnte the time-apportionment base
cost ~ the information will be ﬁmw’/ep[ However, you have to be able to calculate the mpz’fa/ﬂm'n/ loss
on the basis of the information p:ﬂouip[%[

\? For assets acquired after 1 October 2001, the base cost will be the price at which such
( i_! ’ asset was obtained plus any costs incurred in obtaining, maintaining and selling such

asset.

5.5 EXCLUSIONS Prescribed textbook: section 10.3.8

The most important exclusion for individuals is the primary-residence exclusion. Interms of this exclusion,
the gain on a primary residence must be reduced by R2 000 000. This means that the first R2 000 000 of
the gain (profit) is not subject to capital gains tax. Remember that the gain is calculated by deducting the
base cost from the proceeds.

The other exclusions that are relevant to this module are as follows:

e personal-use asset

¢ small-business exclusion

e retirement benefits

e long-term insurance policies

e collective investment schemes
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G% Study section 10.3.8 in the prescribed textbook.

List the situations in which a person would not qualify for the full primary-residence exclu-
sion.

¢ If the property was owned by more than one person — the exclusion will then be divided
pro rata according to each person’s share.

o If the deceased did not live in the house continuously — the exclusion is reduced pro
rata for the period during which the deceased did not live there.

¢ If the land on which the residence is situated is larger than two (2) hectares.

o If the deceased was a foreigner.

¢ If the deceased operated a business from his or her home — a portion (the surface area
from where the business was conducted divided by the total surface area of the pro-
perty) of the exclusion is disregarded in determining the exclusion allowed.

U8

Note that some exemptions exclude losses only, while others exclude only a portion or specific amount.

The small-business exclusion is limited to a maximum of R1 800 000 during a person’s lifetime, but all the
requirements must be met in order to claim the exclusion.

5.6 ROLL-OVERS Prescribed textbook: section 10.3.9

The roll-over relief postpones the payment of capital gains tax as the base cost of the asset before it is
disposed of, or is deemed to be disposed of, is rolled over to the date on which the asset is finally disposed
of. The requirements are important, because they determine when the rules should be applied. Roll-over
relief can result in the spouse being deemed to have acquired a house at the original cost, and the
deceased therefore does not pay capital gains tax.

G% Study section 10.3.9 in the prescribed textbook.

5.7 ANNUAL EXCLUSION Prescribed textbook: section 10.3.10

A natural person qualifies for an annual exclusion from capital gains tax in every year that assets are
disposed of.

In terms of the Act, a person is deemed to have disposed of all his or her assets on the date he or she

dies, but this is compensated for by an increase of the annual exclusion in the year in which the person
passes away.
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As from 1 March 2016, the annual exclusion for living persons as well as deceased estates is R40 000. In
the year in which a person dies, an increased amount of R300 000 is allowed as an annual exclusion.

5.8 INCLUSION RATE

G% Study section 10.3.10 in the prescribed textbook.

Prescribed textbook: section 10.3.11

Note that the inclusion rate is not the tax rate, but is used to determine the amount included in taxable
income. The amount after applying the inclusion rate is the taxable capital gain. This is the amount
included in the person’s taxable income for the year. The total taxable income for the year is the amount
on which tax is paid according to the rates set out in the tax tables.

As from 1 March 2016, the inclusion rate for individuals (and also for deceased estates) is 40%.

5.9 EXCEPTIONS

G% Study section 10.3.11 in the prescribed textbook.

Prescribed textbook: section 10.3.12

Although the deceased is deemed to have disposed of his or her assets at death, certain assets will be

deemed not to have been disposed of.

5.10 THE DECEASED AND THE DECEASED ESTATE

G% Study section 10.3.12 in the prescribed textbook.

Prescribed textbook: section 10.3.13

When a person dies, he or she is deemed to have disposed of his or her assets on the day of death. The
deceased is therefore liable for tax on any capital gains until the day of death. However, on death, another
taxpayer also comes into being, namely the deceased estate. The deceased estate will be liable for tax
on any capital gains on assets sold by the executor during the administration of the estate. A capital gain
or loss may arise when the executor sells an asset, as the value of such asset may have increased or

decreased between the date of death and the date of sale.

G% Study section 10.3.13 in the prescribed textbook.
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\Af It is important to note that the Act stipulates that the deceased estate must be in the
2 same position, as the deceased would have been if he or she had disposed of the assets
@ himself or herself. The estate therefore qualifies for the annual exclusion of R40 000
(the same as for a living person) as well as for the primary-residence exclusion. The

inclusion rate of the deceased estate is also currently 40%.

5.11 BENEFICIARY PAYING TAX ON BEHALF OF

THE ESTATE Prescribed textbook: section 10.3.14

Where an estate has a cash-flow problem, the executor may have to sell some of the assets to pay tax.
To prevent this, the executor can enter into an agreement with a beneficiary whereby the beneficiary will
take over some of the assets together with the appropriate capital gains tax portion.

G% Study section 10.3.14 in the prescribed textbook.

Remember that capital gains are not taxed separately; the taxable capital gain for the year

wl is calculated and added to a taxpayer’s other income.

5.12 EXAMPLES Prescribed textbook: section 10.4 to 10.8

Sections 10.4 to 10.8 contain examples of the capital gains tax implications for the estates dealt with in
the examples in chapter 9 of the prescribed textbook. These examples are very important and you should
work through each of them very thoroughly.

G% Study sections 10.4 to 10.8 in the prescribed textbook.

\f Remember that both the deceased and the estate may be liable for tax on capital gains.
2 Take note that the annual exclusion that may be subtracted from the capital gain of the
w deceased differs from that which may be subtracted from the estate’s capital gain. If the
deceased was married in community of property, the taxable capital gain is calculated for

his or her half of the assets only.

POINTS TO PONDER
* Why do you think a person is deemed to have disposed of his or her assets on the date

of death? S
% Do you think it is fair that the same assets are subject to capital gains tax and estate duty?
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WRAP-UP

The executor must handle the tax affairs of both the deceased up to the date of death and those
of the estate after the date of death.

Capital gain/(loss) in respect of an asset = Proceeds — Base cost.

With regards to the deceased person, the proceeds of an asset will be the market value of the
asset on the date of death.

With regards to the deceased estate, the proceeds of an asset will be the selling price obtained by
the executor for that asset.

The estate acquires the assets from the deceased on the date of death at a cost equal to their
market value.

Only a percentage of the total capital gain for the year is taxable. This taxable portion will be added
to any other income of the taxpayer so as to calculate the income tax liability of that taxpayer.

If the deceased was married in community of property, the taxable capital gain is calculated for his
or her half of the assets only.

The taxable capital gain for the year is calculated and added to a taxpayer’s other income.

Any income tax liability of the deceased or of the estate is a liability of the estate and will be paid
from the estate assets before the net assets are distributed to beneficiaries.

Now that you have completed this learning unit, please revise the learning outcomes and

@I ensure you attained all of them.

This learning unit is an important learning unit and it is imperative that you are able to calculate the taxable
capital gain/(loss) for both the deceased person and the deceased estate. A prescribed percentage of
this capital gain/(loss) will be added to the deceased’s and deceased estate’s other income respectively.
The estate will be liable for income tax on the taxable income of the deceased as well as any taxable
income of the estate.

Complete the self-assessment test, Learning unit 5, on myUnisa.
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SELF-ASSESSMENT QUESTIONS - solutions can be found at the end of this tutorial letter

QUESTION 5.1 (15 marks, 18 minutes)

Mpho Dlamini died on 1 December 2017. According to his will, all his assets must be sold. In the process
of finalising his estate, the executor sold all his assets and has approached you to calculate the total capital
gain or loss that resulted from the sale.
The following items were sold:
1. Primary residence, situated in Cape Town
The house was sold for R5 900 000. Mpho purchased it in 1997 for R3 520 000 (including transfer
duty of R742 000). Mpho had the house valued on 1 October 2001, on which date the market value
was R4 850 000 and the estate agent’s valuing fee amounted to R15 000. The time-apportionment
base cost of the house is R4 698 000.
2.  BMV motor vehicle
The car was sold for R250 000. Mpho purchased it in 2008 for R380 000.

3. Sale of holiday home in Mpumalanga

A capital gain of R465 000 was calculated by a consultant on the sale of the holiday home.

REQUIRED: MARKS
Calculate Mpho’s taxable capital gain or loss for the current year of assessment. Mpho had 15
an assessed capital loss of R120 000 for the previous year of assessment.

QUESTION 5.2 (15 marks, 18 minutes)

Mrs Patsy Naidoo was married out of community of property and had one son. On 20 February 2017,
Patsy suffered a fatal heart attack. She had the following assets on the date of her death:

1. Home in Gauteng

The home in Gauteng was Patsy’s primary residence, which she purchased in 2008 for R1,5 million. The
market value of the home on the date of her death was R4 million. In terms of her will, she bequeathed
the home to her son.

2. Holiday home (situated in Knysna, Eastern Cape)

She purchased the holiday home in Knysna in December 2000 for R900 000. On the date of her death,

its market value was R3,2 million. The valuation date value is R1 155 555. In terms of her will, she
bequeathed the home to her granddaughter.
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QUESTION 5.2 (continued)

3. Personal belongings

She had personal belongings that had cost her R650 000; the market value was R800 000 on the date of
her death. She bequeathed these to her granddaughter.

4. Listed shares

She had shares with a market value of R1,3 million on the date of her death. These shares cost Patsy
R700 000 in 2009. In terms of her will, the executor was instructed to sell the shares. The executor sold
the shares on 4 April 2017 for R2 million, with the assistance of a broker to whom he paid a brokerage fee
of R20 000.

REQUIRED: MARKS
Calculate Patsy’s taxable capital gain on the date of her death as well as the taxable 15
capital gain of the deceased estate.

ASSESSMENT CRITERIA

We could assess this learning unit in assignments or in the exam by asking you to do the following:

* Explain the effect of a capital gain/loss upon the death of an individual

* Calculate the taxable capital gain/loss in respect of a deceased person

% Calculate the taxable capital gain/loss in respect of a deceased estate when:
- assets are transferred from the deceased to the deceased estate
- assets are transferred by the executor from the estate to beneficiaries
- assets are sold by the executor to third parties

LITERATURE CONSULTED

De Clercq, B, Schoeman-Malan, MC & Van der Spuy PdeW. 2017. Deceased estates. 11w edition.
Pretoria: LexisNexis.

Eighth Schedule to the Income Tax Act.

Meyerowitz, D. 2010. The law and practice of administration of estates and their taxation. Cape Town:
Meytax.

SARS guide to Capital Gains Tax.

Stiglingh, M, Koekemoer, AD, van Zyl, L, Wilcocks, JS & De Swardt, RD. 2017. Silke: South African
income tax. Durban: Lexis Nexis.

Coetzee, K, Bruwer, L, De Hart, KL & Koekemoer, AD. 2017. A student’s approach to income tax: natural
persons. Durban: Lexis Nexis.
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INTRODUCTION

Estate duty is a wealth tax levied on the transfer of wealth from one person to another in the event of
death. Estate duty is levied in terms of the Estate Duty Act 45 of 1955, which is administered by the
Commissioner of the South African Revenue Service (SARS).

The executor of a deceased estate will calculate the estate duty liability in respect of the estate, will submit
an estate duty return form (REV 267) to the Master, and will also be responsible for paying the relevant
amount to SARS. However, in certain circumstances, the executor can recover the estate duty payable,
from the beneficiaries.

The estate duty liability of a deceased estate can be calculated by using the following framework:

R

Value of property XX
Add: Value of property deemed to be property XX
GROSS VALUE OF THE ESTATE XXXX
Less: Allowable deductions x)
NET VALUE OF THE ESTATE XXX
Less: Section 4A rebate x)
DUTIABLE AMOUNT XX
The estate duty payable = 20% of the dutiable amount.

STUDY PROGRAMME

You should complete this learning unit in weeks 6 and 7 of the programme.
You should spend a minimum of 16 hours on this learning unit.

LEARNING OUTCOMES

After completing this learning unit, you should be able to:

> Apply the framework for calculating the estate duty liability of a deceased estate.

> Identify and value all property items, including limited interests in assets, contained in a deceased
estate that will be subject to estate duty.

> Identify and value all property deemed to be property in a deceased estate that will be subject to
estate duty.

> List and apply the different deductions allowed in respect of a deceased estate for estate duty pur-
poses.

> Identify, list and apply the relevant rebates allowed to determine the net estate duty payable by a
deceased estate.

»  Apportion the calculated amount of estate duty payable between/among the beneficiaries who are
responsible for paying this tax.
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PRESCRIBED STUDY MATERIAL FOR THIS LEARNING UNIT

Chapter 8 in the prescribed textbook.

SECTIONS OF THE PRESCRIBED TEXTBOOK THAT YOU MAY IGNORE

The entire chapter is prescribed and no sections can be left out.

CONTENT OF LEARNING UNIT

6.1 BACKGROUND No prescribed material

When a South African resident dies, he or she will be liable for estate duty on all property and deemed
property in his or her estate according to the provisions of the Estate Duty Act 45 of 1955, as amended.
Non-residents could also be liable for estate duty in South Africa if they own property situated in South
Africa.

Estate duty will be levied on the dutiable amount in the estate at a rate of 20%.

To determine the dutiable amount in an estate, the value of all property and deemed property is added
together. The total or gross value of the estate is reduced by deductions allowed by the Act, resulting in
the net value of the estate. The net value of the estate is further reduced by a rebate allowed according
to section 4A of the Act, and the remainder is the dutiable amount on which estate duty will be levied.

The Estate Duty Act distinguishes between “property” and “deemed property” for the purpose of valuing
an estate. These concepts have very specific meanings, which will be explained in this learning unit.

\? It is important to note that South African resident taxpayers and non-resident taxpayers

([ of8) are dealt with differently for estate duty purposes. To have been a resident, the deceased

@ person must have been living in South Africa at a fixed address on a regular basis and
with a degree of permanence or continuity. In this learning unit, the estate duty liability of
South African resident taxpayers will be studied, with only brief mention being made of
the estate duty liability of non-residents.

6.2 PROPERTY Prescribed textbook: section 8.2.1 - 8.2.5

Property is defined in section 3(2) of the Estate Duty Act and includes everything the deceased owned or
had an interest in, for example

o fixed property like farms, houses or flats

e movable property like motor vehicles and furniture
e shares and share options

o fixed deposits or other cash investments
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e goodwill, copyrights and patents

¢ income earned by the deceased prior to death
o fiduciary interests

e usufructuary interests and bare dominium

e annuities charged on property

e other annuities

e certain contributions to retirement funds

Study sections 8.2.1 to 8.2.5 in the prescribed textbook.

Once all the property items in a deceased estate have been identified it is important to
know at which value these items will be included in the estate duty calculation.

=

Remember that from 1 January 20089 it is specifically provided that no retirement benefit
(lump sums or annuities) received as a result of the death of a deceased, will be included
in the property of the estate.

Expanding on section 8.2.4 of the textbook, the Estate Duty Act now includes so much of
all contributions made by the deceased in consequence of membership or past
membership of any pension fund, provided fund or retirement annuity fund as was not
allowed as a deduction in terms of s11(k) or (n) or par 2 of the Second Schedule to the
Income Tax Act or was not exempt in terms of s 10(C).

This applies to persons dying on or after 1 January 2016 and in respect of contributions
made on or after 1 March 2015. These contributions would otherwise pass on to benefit-
ciaries free from estate duty.

So what does the above mean?

If a member now made contributions to a retirement annuity fund after 1 March 2015
which did not qualify as a tax deduction, and he dies after 1 January 2016, those contri-
butions would still qualify for a tax deduction under paragraph 5 of the Second Schedule
to the Income Tax Act when the member passes away. It would, however, now be
included under “property” as stipulated in section 3 of the Estate Duty Act, which means
that it will be subject to estate duty.

After the death of a member of retirement fund, income tax will be payable on any lump
sum received from the retirement fund according to the same scales as for retirement.
The first R500 000 of the total of all lump sums received from any registered retirement
fund, will be tax free.
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6.3 THE VALUATION OF PROPERTY
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Prescribed textbook: section 8.4.1 - 8.4.11

Section 5 of the Estate Duty Act describes how property items are valued for estate duty purposes.

@% Study sections 8.4.1 to 8.4.5 in the prescribed textbook.

Most property that is sold by way of a bona fide sale in the course of liquidating an estate will be included
in the estate duty calculation at the selling price. Costs incurred in the selling of such property can be
claimed as a deduction. However, shares in private companies (companies not listed on the stock ex-
change) and members’ interests in close corporations must be included at the value of the shares at death,
even if these have subsequently been sold for a different price.

Property, other than limited interests, not sold in the course of the liquidation of the estate must be valued
at its fair market value. “Fair market value” means the price which could be obtained when the property
concerned is sold by a willing seller to a willing buyer at arm’s length in an open market. If the property is
land on which bona fide farming operations are carried out, the property may be valued at fair market
value less 30%.

w

After the death of Mr Jones, a dairy farmer, the executor of his estate found the following
assets in his estate:

1.

The farm where Mr Jones lived and conducted his dairy business from. The market
value of the farm was estimated as R2 100 000 by an appraiser, but the executor
managed to sell it for R2 200 000.

A farm close to where Mr Jones resided. The farm was valued at R2 000 000 and
was bequeathed to Mr Jones’s only son, who was already using the farm for breeding
cattle.

A motor vehicle valued at R245 000 that was sold by the executor for R225 000.
Shares to the value of R800 000 in a private company. The executor sold these
shares for R750 000.

Furniture and equipment with a total value of R1 500 000. Mr Jones’s son received
the furniture and equipment as part of his inheritance.

List the assets together with the values that they will be included at in the estate duty

k4

calculation.
Value for .
estate duty LD
Asset R -
1. Farm where Mr Jones resided 2 200 000*
2. Farm bequeathed to Mr Jones’s son (R2 000 000 x 70%) 1 400 000
3. Motor vehicle 225 000
4. Unlisted shares 800 000
5. Furniture and equipment 1 500 000

*If the farm was not sold, the value included for estate duty purposes
would have been R2 100 000 x 70% = R1 470 000.
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The Estate Duty Act specifically defines limited interests as property and prescribes how these limited
interests should be valued. A limited interest is a registered right which one person has over property
belonging to another person.

Limited rights as estate assets are discussed in the prescribed textbook in sections 7.3.4 to 7.3.7. To
refresh your memory, a short description of each of the different limited rights is provided:

Fiduciary interest — a fiduciary interest arises when a fideicommissum is created. A fideicommissum is
created when a person transfers ownership in property to another person, the fiduciary, on the condition
that the property will pass to a third person, the fideicommissary, on the happening of some event, usually
the death of the fiduciary.

Usufruct — a usufruct is a right to use and enjoy the property to which the usufruct relates. The usufruc-
tuary (owner of the usufruct) may not alienate, destroy or encumber the property to which the usufruct
relates. When the usufructuary dies (or the period for which the right was granted, elapses), the usu-
fructuary rights reverts to the bare-dominium holder who then becomes the full owner, unless it is provided
that the right should accrue to another usufructuary.

Bare-dominium holder — a person who holds property that is subject to a usufruct is the holder of the
bare dominium, that is, ownership without other rights. Upon the death of the bare-dominium holder, his
or her interest can be transferred to heirs by normal succession, unlike a usufructuary interest, which is
not transferrable to heirs.

The Act also includes two types of annuities in the definition of property. An annuity refers to a fixed
annual payment (even if it is divided into instalments, for instance monthly payments) that is repeated for
more than one year. Such annuity can be chargeable against property or can be an obligation of some
person, but is not merely a payment at will.

@% Study sections 8.4.6 to 8.4.11 in the prescribed textbook.

Three provisos apply to the calculation of a usufruct. (A proviso is a condition, stipulation
or limitation) — what are these three and when do they apply?

full ownership of the property but paid some consideration for this right, the value of
the usufruct can be reduced by the value of such consideration paid plus 6% interest
thereon.

1. Ifthe holder of a usufruct over a property dies and the bare-dominium holder acquires ! -

2. If the bare-dominium holder becomes the full owner of a property upon the death of
the holder of the usufruct, the value of the usufruct may not be more than the fair
market value of that property at the deceased’s death minus the value of the bare
dominium as at the date when it was created.

3. If the person to whom a limited interest is transferred cannot be determined until some

later date (e.g. unborn heirs), a life expectancy of 50 years should be used for that
beneficiary.
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\:? You must know how to calculate the value of a limited right. We will provide you with the
@ capitalisation tables. Remember that it is the annual value that is capitalised either over the
life expectancy of a person (the beneficiary) or over a fixed period. If the beneficiary is not a
natural person (in other words, is a trust, company or close corporation), a period of 50 years

is used.

What is the difference between calculating the value of an annuity charged on property and ' f ’
the valuation of other annuities?

If a deceased person received an annuity charged on property and such annuity does not A
accrue to someone else on the death of the deceased but ceases, then the annuity is capi- ‘D
talised over the life expectancy of the owner of the property, which has been charged with -

the annuity. If an annuity not charged upon property ceases on the death of the deceased,
the value of the annuity is RNil.

\? Take note, in the case of annuities, the monthly value of an annuity must be multiplied by 12
- to obtain the annual value. If the annuity amount is given per annum, that amount will be the
annual amount that should be capitalised.

6.4 PROPERTY DEEMED TO BE PROPERTY Prescribed textbook: section 8.3

“Deemed property” refers to assets and rights that did not exist at the date of death but which will originate
after death. Therefore, these are included in the dutiable estate of the deceased.

Deemed property includes:
e Domestic policies on the life of the deceased
e Benefits payable by funds in consequence of membership or past membership
e Exempt donations
o Accrual claims against the spouse
¢  Property which the deceased was, immediately prior to his or her death, competent to dispose of for
his or her own benefit or for the benefit of his or her estate.

@% Study sections 8.3.1 to 8.3.5 in the prescribed textbook.
Complete the following exercise:

1.  Without referring to your prescribed textbook, list the types of policies that will not form
part of the dutiable estate of a deceased person. You will need to be able to identify | ,
these. i]

2. When can the proceeds of a policy included in the dutiable amount of a deceased
estate be reduced by the premiums plus 6% interest?
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e Policies accruing to the surviving spouse or child of the deceased in terms of an

antenuptial contract.

e Policies payable to a person who was a business partner of the deceased at the time

of the deceased'’s death(or a co-member in a close corporation) if such person took
out the policy to acquire the deceased’s share at his or her death, provided that the
deceased did not pay any premium on the policy.

e Other policies, if the following five conditions all apply:

- such policy was not affected by or at the instance of the deceased

- the deceased did not pay any premiums on the policy

- no part of the policy proceeds will be paid to the deceased’s estate

- no relative or dependant of the deceased will benefit from the policy proceeds
- no family company of the deceased will benefit from the policy proceeds

The premiums can be deducted only if these were paid by the beneficiary entitled to the
proceeds of the policy.

- ]

6.5 ALLOWABLE DEDUCTIONS

may be taxed.

Take note that policies payable to the surviving spouse or a child are not exempt, except
where such payment was agreed on in the antenuptial contract. However, all accruals (i.e.
all property left) to a surviving spouse are deductible in terms of section 4(q). Therefore, a
policy which accrues to the surviving spouse will never be taxed. Policies accruing to children

Prescribed textbook: section 8.5

Section 4 of the Estate Duty Act allows for the gross value of the dutiable estate to be reduced by deducting
certain allowable deductions in order to determine the net estate.

@% Study section 8.5.1 to section 8.5.16 in the prescribed textbook.

Without referring to your prescribed textbook, list the deductions allowed from the gross
value of the estate for estate duty purposes. You must be able to identify these.

© NG hRWDNE

=
o

Funeral, tombstone and deathbed expenses

Debts owed in South Africa

Costs of administration and liquidation

Expenses incurred to comply with the requirements of the Master/Commissioner
Certain foreign assets and rights

Foreign debt

Limited interests received as a gift

Bequests to public benefit organisations, the state or any local authority
Improvements made by beneficiaries

Improvements to property subject to a limited interest

7
S
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11. Accrual claims

12. Alimited interest created by a predeceased spouse

13. Books and art lent to the state

14. Policy proceeds taken into account in the valuation of shares
15. Anything accruing to the surviving spouse

\f» Take note that the executor’s remuneration is deducted in the estate duty calculation. How-
@ ever, remember that this remuneration is calculated on the gross value of the assets as in the
liquidation account, which may be different from the gross value of the estate for estate duty

purposes! You must be able to calculate the correct amount of executor’s remuneration.

6.6 SECTION 4A REBATE Prescribed textbook: section 8.6

Study section 8.6 in the prescribed textbook and ensure you understand the examples.

If a deceased person had a spouse who died previously, check what amount was deducted
according to section 4A in the estate of the first-dying spouse to ensure that the correct
amount is deducted in the estate of the second dying. The section 4A rebate reduces the
net amount of the estate.

“

6.7 ESTATE DUTY REBATES Prescribed textbook: section 8.7

Apart from the deductions that can be made from the gross value of an estate, there are some rebates,
which can be deducted from the estate duty payable.

Study sections 8.7.2 and 8.7.4 in the prescribed textbook. Also, read sections 8.7.3 and
8.7.5 in the prescribed textbook.

Work through the example in section 8.7.2 in the prescribed textbook relating to Jan Xhosa.

Take note that the value of the property used to calculate the rebate may not be more than
the value of the property in the estate of the first dying; therefore, the value of R1 500 000
is used in this example and not R3 000 000. The rebate may also not exceed the amount
of estate duty that was paid on the relevant property in the estate of the first dying — there-
fore, in this example, the rebate may not be more than the estate duty of R246 000 that
was paid in respect of Jan’s estate.

@ 8

After studying section 8.7.4 in the prescribed textbook, work through the example at the
end of this section in the prescribed textbook on the foreign taxes rebate.

3

Ensure that you apply the limitations applicable to these rebates. Remember that the
rebate for successive deaths is only available if the deaths take place within 10 years of
each other. In the exam, you will be provided with the relevant percentages.

4
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6.8 APPORTIONMENT OF ESTATE DUTY Prescribed textbook: section 8.8

Beneficiaries in a deceased estate may become liable for the payment of estate duty in respect of the
estate if certain property or deemed property accrues to them. If this is the case, the executor may recover
any estate duty payable on such property from the person the property accrues to.

@% Study sections 8.8.1 and 8.8.2 in the prescribed textbook.

List the types of property and deemed property that may result in the beneficiaries to :
whom this property accrues, being liable for estate duty.

e usufructs

e fiduciary assets —
e annuities

e insurance policies i

6.9 MARRIAGES IN COMMUNITY OF PROPERTY Prescribed textbook: section 8.9

In the case of spouses married in community of property, the assets of the joint estate belong in equal
shares to the spouses. Consequently, only half of the joint estate is the property of the deceased, which
will be subject to tax. The survivor’s half is not subject to estate duty in the estate of the first dying spouse.

@% Study section 8.9 in the prescribed textbook.

After the death of Jamie Smith, who was married in community of property to Sandra Smith, ,
the net value of their joint estate was calculated as R10 255 000. Included in this amount were f I
costs of R10 000 paid for Jamie’s funeral. Calculate the estate duty payable in respect of ’
Jamie’s estate.
R A
Dutiable amount of joint estate 10 255 000 ‘D
Add: Funeral costs 10 000 -
10 265 000
Less: Half because of marriage in community of property (5 132 500)
Jamie’s half of the estate 5132 500
Less: Funeral costs (10 000)
Net value of Jamie’s half of the estate 5122 500
Less: Section 4A rebate (3 500 000)
Dutiable amount 1622 500
Estate duty at 20% 324 500
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\_.*'f Always confirm a deceased persons’ marriage dispensation before calculating the estate duty
( liability in respect of the estate, as estate duty is only levied on the deceased’s half of the joint
estate of spouses married in community of property.

Work through the example in section 8.12 of the prescribed textbook. This example will
afford you the opportunity to test your newfound knowledge. This example is similar to situa-
tions you could be faced with in practice and should help you to prepare for the exam.

You will notice that the solution to this example starts with the net value of the estate
according to the items included in the liquidation account. Adjustments are then made for
those property and deemed property items not included in the liquidation account before
deducting the relevant deductions and rebates. You may use this method in the assign-
ments and the exam, but experience has shown that most students find it easier to apply the
framework.

POINTS TO PONDER .E

% Why are deceased estates liable for estate duty?

U=

O

* Do you think it is fair that the same asset is liable for capital gains tax and estate S
duty?
WRAP-UP

* Estate duty is levied in terms of the Estate Duty Act, which must not be confused with the Admini-
stration of Estates Act. Some of the assets included in the liquidation account may not be subject
to estate duty, and some assets that will be subject to estate duty may not be included in the
liquidation account. The value of certain assets in the liquidation account may also be different
from the value at which these assets are included in the estate duty calculation.

* A framework can be used in order to calculate the estate duty liability in respect of a deceased
estate.

% Certain deductions and rebates can reduce the dutiable amount and the estate duty payable.

* In certain circumstances, the executor may be entitled to recover some of the estate duty payable
from beneficiaries who may be liable for the payment of the estate duty on specific assets.

Now that you have completed this learning unit, please revise the learning objectives and

@ i ensure you attained all of them.

This learning unit is an important learning unit and it is imperative that you are able to calculate the estate
duty liability of a deceased estate according to the personal situation of the deceased person. Your under-
standing of how to calculate the estate duty liability of a deceased estate will have to be applied when
compiling the estate accounts for submission to the Master. This may be a good time to refer to Schedule
22 at the back of the prescribed textbook to familiarise yourself with the estate duty return (REV267), which
will have to be completed and submitted.
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Complete the self-assessment, Learning unit 6, on myUnisa.

SELF-ASSESSMENT QUESTIONS - solutions can be found at the end of this tutorial letter

QUESTION 6.1 (12 marks, 14 minutes)

When U (the holder of a usufruct over a property) died, B (a male of 38 years and the bare-dominium
holder of the same property) received the full ownership of the property. The property was worth
R1 750 000 at the time of U’s death.

The property was originally left to B, subject to a lifelong usufruct in favour of U (a male aged 82 years and
2 months), when F died, exactly two years ago. In terms of F’'s will, B paid a bequest price of R10 000 to
F's widow. The value of the property was R1 500 000 at the time of F’'s death.

REQUIRED: MARKS

12

Calculate the value of the usufruct in U’s estate.

QUESTION 6.2 (20 marks, 24 minutes)

John Rupert died at Bloemfontein on 31 October 2017. He is survived by his wife, Petronella, to whom he
was married out of community of property, and his two major daughters, Rosemary and Marinda.

The executor of John’s estate found the following assets, liabilities and interest in the estate: R

1.  Residence in Bloemfontein, valued at e 1 250 000
2. Furniture and effects, Valued At 300 000
3. Proceeds of policy A on John’s life, collected by the executor__ . 250 000

Premiums plus 6% interest on this policy amounted to R30 000.

4.  Proceeds of policy B on John's life, paid directly to Petronella Rupert in terms of a
properly registered antenuptial contract 160 000

Premiums plus 6% interest on this policy amounted to R20 000. John paid the pre-
miums on both policies A and B.

5.  John was the recipient of an annuity of R10 000 per annum, paid to him from
the profits of a business left to his brother, Mark, by their late father.
These payments were to cease upon John’s death. The annuity was created
in their father’s will.

John was born on 16 June 1957.
Mark was born on 10 March 1962.
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QUESTION 6.2 (continued)

R
6. Fixed deposit With @ DanK 120 000
John made this investment on 31 May 2013, when his father died, utilising the R120 000
proceeds of an insurance policy he had taken out on his father’s life in 2007.
The estate duty attributable to this policy in his father’s estate amounted to R8 000.
It was paid in full by John as the beneficiary under the policy. (See “rapid succession”.)
7. Units in Super Growth Fund, valued at 5 250 000
8.  There were no liabilities, except the Master’s fees and the executor’s remuneration.
John’s will contain the following relevant provisions:
1.  Anamount of R10 000 was bequeathed to a registered charitable organisation.
2.  The residence, furniture and effects were bequeathed to the surviving spouse.
3. The residue of the estate was bequeathed to the daughters in equal shares.
REQUIRED: MARKS
Calculate and apportion the estate duty payable in this estate. Round off your answer to 20
the nearest rand.

ASSESSMENT CRITERIA

We could assess this learning unit in assignments or in the exam by asking you to:

* Calculate the value of a limited right for estate duty purposes.

* Apply the definitions of property and deemed property to establish the gross value of a deceased
estate for estate duty purposes.

* Apply the available deductions and rebates to establish the dutiable amount in respect of a de-
ceased estate.

* Apply the current rate at which estate duty is levied to determine the estate duty liability of a
deceased estate.

% Determine whether the estate duty payable in respect of a deceased estate can be reduced by any
rebates.

% Apportion the estate duty payable in an estate between/among those persons that will be liable for
the payment thereof.
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INTRODUCTION

Donations tax is regulated by the Income Tax Act, but is not levied on an individual’s income. Donations
tax is levied when assets are transferred from one taxpayer to another at no consideration or for an
inadequate consideration. Donations tax is also not calculated once a year as in the case of income tax,
but is calculated each time a donation (gift) is made. When a donation is made, the amount may some-
times be deducted in the normal tax calculation. This deduction must not be confused with donations tax.

When a person dies, a tax (estate duty) is payable on the net value of the property in the estate. Therefore,
a taxpayer could donate his or her assets before death to reduce the tax liability of his or her de-ceased
estate. Donations tax prevents this and ensures that the transfer of capital from one taxpayer to another
is taxed. If a person donated assets shortly before his or her death and has not yet paid the donations tax
on these donations, the executor must calculate the donations tax liability and ensure that it is paid.

Donations can further result in a capital gains tax liability, as the person donating an asset is deemed to
have disposed of such asset at market value.

The donations tax payable on a donation by a resident is calculated as follows:

Step 1: Determine whether a donation was made by a resident

Step 2: Determine the value of the donation

Step3: Determine whether the donation or part thereof may be exempt (specific exemption)
Step 4: If not exempt, deduct any consideration paid

Step 5: Deduct general exemption or part thereof

Step 6: Multiply by 20%

STUDY PROGRAMME

You should complete this learning unit in week 8 of the programme.
You should spend a minimum of 6 hours on this learning unit.

LEARNING OUTCOMES

After completing this learning unit, you should be able to:

Describe when donations tax will be levied

Determine the value of a donation

Identify those donations that are exempt from donations tax
Determine the rate at which donations tax is levied

Describe the exemptions that might apply

Identify the person responsible for payment of donations tax
Calculate the donations tax payable

- T
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PRESCRIBED STUDY MATERIAL FOR THIS LEARNING UNIT

Chapter 11 in the prescribed textbook.

SECTIONS OF THE PRESCRIBED TEXTBOOK THAT YOU MAY IGNORE

The entire chapter is prescribed and no sections can be left out.

CONTENT OF LEARNING UNIT

7.1 BACKGROUND Prescribed textbook: section 11.1 and 11.2

When a South African resident donates property for no consideration (a gratuitous disposal) or for an
inadequate consideration, donations tax at a rate of 20% may be payable on the value of the donation.

Read sections 11.1 and 11.2 in the prescribed textbook.

\f It is important to note that South African resident taxpayers and non-resident taxpayers
@ are dealt with separately for donations tax purposes. To be a resident, the person must
have been living in South Africa at a fixed address on a regular basis and with a degree

of permanence or continuity. Non-residents do not pay donations tax.

7.2 PERSONS LIABLE FOR PAYMENT Prescribed textbook: section 11.3

The person making a donation is called the donor and the person receiving the donation is called the
donee. Normally, the donor is liable for payment of the donations tax. However, there may be exceptions
or sometimes property may be deemed to have been donated by someone else.

Study sections 11.3.1 to 11.3.3 in the prescribed textbook.

oo
@ i Donations tax is hot an annual tax but is levied every time a taxpayer makes a donation.
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7.3 PAYMENT PERIOD Prescribed textbook: section 11.4

Donations tax is payable by the end of the month following the month in which the donations comes into
effect.

@% Study section 11.4 in the prescribed textbook.

Mr Generous made the following donations: ‘ ,
1. On 1 March 2017 — a R35 000 donation to his ex-wife. 2 ]
2. On 30 April 2017 — a cash donation of R50 000 to his son.

3. On 1 September 2017 — a R55 000 donation to his church (which was not registered
as a public benefit organisation).

4, On 30 November 2017 — a cash donation of R50 000 to the ACN, his favourite politi-
cal party, registered under the provisions of section 36 of the Electoral Act.

5. On 1 January 2018 — diamond earrings and a necklace to the value of R45 000 to his
fiancé, Liesl, for her birthday.

State the dates on which the donations tax must be paid. Assume that none of the donations
are exempt.

1. Donations tax payable on or before 31 April 2017.

§;

2. Donations tax payable on or before 31 30 May 2017.
3. Donations tax payable on or before 31 October 2017.

4. Donations tax payable on or before 31 December 2017.

5. Donations tax payable on or before 28 February 2018.

\f A donation made by someone married in community of property normally forms part of the

”~ communal estate and is therefore deemed to be made in equal portions by each of the

@ spouses. In such a case, each spouse is entitled to the full general exemption. Each spouse
is liable for his or her portion of the donations tax.

7.4 SPECIFIC EXEMPTIONS Prescribed textbook: section 11.5

Some donations by a resident are exempt from donations tax, which means that no donations tax will be
payable on these types of donations.

@% Study section 11.5.1 to 11.5.13 in the prescribed textbook.
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N

Mr Generous made the following donations:

On 1 March 2017 — a R35 000 donation to his ex-wife

On 30 April 2017 — a cash donation of R50 000 to his son

On 1 September 2017 — a R55 000 donation to his church (which was not registered
as a public benefit organisation)

On 30 November 2017 — a cash donation of R50 000 to the ACN, his favourite poli-
tical party, registered under the provisions of section 36 of the Electoral Act

On 1 January 2018 — diamond earrings and a necklace to the value of R45 000 to
his fiancé Liesl, for her birthday

State whether or not the donations are subject to donations tax. Substantiate your answer.

k4

a bk wbdE

Donations tax is payable — no specific exemption; not his spouse
Donations tax is payable — no specific exemption

Donations tax is payable — no specific exemption

Donations tax is not payable — exempt organisation

Donations tax is payable — no specific exemption

-

7.5 GENERAL EXEMPTION

Always remember to provide the reason why you consider a donation to be exempt from

@ donations tax when asked to calculate the donations tax liability.

Prescribed textbook: section 11.6

If no specific exemption is available to set off against a donation, the annual exemption or part thereof can
be applied to reduce the taxable value of the donation.

)

% Study sections 11.6.1 and 11.6.3 in the prescribed textbook.

Note that a general exemption of R100 000 is available per annum and not per donation.

@ i Only natural persons qualify for the annual exemption.

4.

Mr Generous made the following donations:

1.
2.
3.

On 1 March 2017 — a R35 000 donation to his ex-wife.

On 30 April 2017 — a cash donation of R50 000 to his son.

On 1 September 2017 — a R55 000 donation to his church (which was not registered
as a public benefit organisation).

On 30 November 2017 — a cash donation of R50 000 to the ACN, his favourite poli-
tical party, registered under the provisions of section 36 of the Electoral Act.

On 1 January 2018 — diamond earrings and a necklace to the value of R45 000 to
his fiancé, Liesl, for her birthday.

Calculate the donations tax payable and substantiate your answer.

k4
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1. Donation of R35 000 to his ex-wife. The general exemption is R100 000 per annum;
therefore no donations tax will be paid on this donation. Left with an exemption of
R100 000 — R35 000 = R65 000.

;

2. Donation of R50 000 to his son. R65 000 of the general exemption left; therefore the full
R50 000 donation will be exempt (no donations tax payable). R65 000 — R50 000 =
R15 000 left of general exemption.

3. Donation of R55 000 to church. Use the R15 000 left of the general donation; balance
will be taxable: R55 000 — R15 000 = R40 000; R40 000 x 20% = R8 000.

4. No donations tax payable — exempt organisation.

5. Donation of R45 000 to his fiancé. Full amount taxable, as the total general exemption
has been used. R45 000 x 20% = R9 000.

7.6 VALUE OF DONATION Prescribed textbook: section 11.7

The value of property donated for donations tax purposes is normally the fair market value of the property
at the date of the donation. However, different rules may apply to certain types of donations or where a
limited interest in property is donated rather than full ownership.

Limited rights are discussed in sections 7.3.4 to 7.3.7 in the prescribed textbook. To refresh your memory,
a short description of each of the limited rights is provided.

Fiduciary interest — a fiduciary interest arises when a fideicommissum is created. A fideicommissum is
created when a person transfers ownership in property to another person, the fiduciary, on condition that
the property will pass to a third person, the fideicommissary, on the happening of some event, usually the
death of the fiduciary.

Usufruct — a usufruct is a right to use and enjoy the property to which the usufruct relates. The usufruc-
tuary (owner of the usufruct) may not alienate, destroy or encumber the property to which the usufruct
relates. When the usufructuary dies (or the period for which the right was granted, elapses), the usu-
fructuary rights revert to the bare-dominium holder, who then becomes the full owner, unless it is provided
that the right accrues to another usufructuary.

Bare-dominium holder — a person who holds property which is subject to a usufruct is the holder of the
bare dominium, that is, ownership without other rights. Upon the death of the bare-dominium holder, his
or her interest can be transferred to heirs by normal succession, unlike a usufructuary interest, which is
not transferrable to heirs.

Annuity — refers to a fixed annual payment (even if it is divided into instalments, for instance monthly

payments) that is repeated for more than one year.

@% Study sections 11.7.1to 11.7.4 in the prescribed textbook.
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\? The value of a donation is the market value on the date of the donation and not the original
cost price. The value is reduced if the donee pays any consideration for the donation.

You should now be able to calculate the donations tax payable on donations made by a resident taxpayer.
We suggest you try to complete the examples in section 11.8 of your prescribed textbook on your own
before comparing your answers with the solutions provided. This should be valuable practice for your
exam preparation.

POINTS TO PONDER ‘E
* Why do you think donations tax is levied?
* Why is the rate of donations tax 20%? c;;c,O
WRAP-UP

% Donations tax is calculated per donation.

Non-residents do not pay donations tax, irrespective of the location of the assets they are donating.

* No donation occurs if services are rendered free of charge, because no transfer of property takes
place.

* The general exemption applies to a year of assessment. If the full exemption is not utilised, it
cannot be carried forward to a following year, but falls away.

% The value of a donation of a limited right is calculated by capitalising the annual value (12%) of the
property over the expected life of the donor (or donee, if shorter), or a shorter period (if the right is
granted for a shorter period).

* The life expectancy of a natural person is based on his or her age at his or her next birthday.

* The life expectancy of a trust or a company is taken as a period of 50 years.

* If the donee paid a consideration for obtaining a donation, this consideration is deducted to deter-
mine the taxable value of the donation.

*

@i Now that you have completed this learning unit, please revise the learning outcomes and
ensure you attained all of them.

This is an important learning unit. Remember that donations tax is payable every time a donation is made,
and not once a year like income tax, or only after the death of a person like estate duty.

Complete the self-assessment, Learning unit 7, on myUnisa.
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SELF-ASSESSMENT QUESTION - solution can be found at the end of this tutorial letter

QUESTION 7.1 (15 marks, 18 minutes)

Jake Black is a South African resident. He was born on 19 August 1944. He made the following donations
during the 2018 year of assessment:

1. On 1 March 2017, he gave his wife, Jessie, the family residence, which originally cost R75 000 in
1963 when Jake bought the house. This house was valued at R890 000 on 1 March 2017.

2. Onthe same day, he also donated his farm in Botswana to a friend, Blacky White. On 1 March 2017,
this farm had a market value of R500 000. Jake inherited this farm from his late father on 1 March
1996. His father had been a resident of Botswana all his life.

3. He waived a debt owed to him by his cousin, John Smith, a full-time university student, to whom he
had lent R12 000 on 1 May 2016, at an interest rate of 8% per annum. The capital and the interest
due were repayable to Jake on 1 May 2017, the date he waved the loan.

4. On 1 August 2017, he gave 20 000 shares in Rugby Ltd to his daughter, Vincie Black. On
1 August 2017, a Rugby Ltd share had a market value of R8. Jake Black paid R100 000 for these
shares in Rugby Ltd.

5. On 1 December 2017, he gave Gary, a younger brother (who was then 35 years old) a usufruct on
two-thirds of a commercial building Jake would own for the remainder of Gary’s life. On the same
day, he donated to Bakkies, a nephew (who was then 16 years old), the two-thirds share in the
commercial building, subject to Gary’s usufruct. On 30 November 2017, an independent third party
valued the commercial building at R1 200 000.

6. On 1 February 2018, he donated R25 000 to the University of South Africa (Unisa). The University
used the donation to subsidise the salary it was paying to one of the professors in its Department of

Taxation. Unisa qualifies as a public benefit organisation.

The dates of birth of the Black family are as follows:

Jessie Black - 16 August 1946
Vincie Black - 12 October 1970
REQUIRED: MARKS

Using the following table, calculate the total donations tax payable by Jake Black as a

result of the donations he made during the period 1 March 2017 to 28 February 2018: 15
Date Donation Amount Exemptions Taxable Tax @ Reason
amount 20%
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ASSESSMENT CRITERIA

We could assess this learning unit in assignments or in the exam by asking you to do the following:

* Explain when disposal of property will constitute a donation or deemed donation.

* |dentify donations that are exempt from donations tax.

* Identify the person responsible for payment of donations tax and the date when donations tax is
payable.

* Calculate the value of a donation for donations tax purposes.

* Calculate the donations tax payable on a donation.

LITERATURE CONSULTED

De Clercqg, B, Schoeman-Malan, MC & Van der Spuy PdeW. 2017. Deceased estates. 11w edition.
Pretoria: LexisNexis.

Meyerowitz, D. 2010. The law and practice of administration of estates and their taxation. Cape Town:
Meytax.

Stiglingh, M, Koekemoer, AD, van Zyl, L, Wilcocks, JS & De Swardt, RD. 2017. Silke: South African
income tax. Durban: Lexis Nexis.
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INTRODUCTION

In learning unit 1, you learnt that the executor has various functions regarding the administration of a
deceased estate, and that even when an executor appoints an agent to assist him or her, he or she remains
ultimately responsible for the administration process. The executor has to report on the administration
process, and does so by way of an executor’s account, which is submitted to the Master.

This learning unit is concerned with the form and contents of the executor’s account.

STUDY PROGRAMME

You should complete this learning unit in weeks 8, 9 and 10 of the programme.
You should spend a minimum of 21 hours on this learning unit.

LEARNING OUTCOMES

After completing this learning unit, you should be able to:

> Identify and calculate the value of the assets in a deceased estate.

> Identify and calculate the costs and liabilities that will be allowed as expenditure in a deceased
estate.

> lllustrate the effect of the deceased’s marital status on the executor’s account.

»  Compile the estate accounts for submission to the Master.

PRESCRIBED STUDY MATERIAL FOR THIS LEARNING UNIT

Chapters 7 and 9 in the prescribed textbook.

SECTIONS OF THE PRESCRIBED TEXTBOOK THAT YOU MAY IGNORE

The entire chapters mentioned above are prescribed and no sections can be left out.
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CONTENT OF LEARNING UNIT

8.1 BACKGROUND Prescribed textbook: section 7.1.1 and 7.1.2

The executor’s account provides a comprehensive overview of the administration of a deceased estate by
indicating how each asset and liability was dealt with. The form and content of an executor’s account are
governed by the Administration of Estates Act 66 of 1965 together with the Regulations issued by the
Master (Schedules 3 and 4 at the back of your prescribed textbook).

Read section 7.1.1 in the prescribed textbook.

There are many factors that can influence the distribution of a deceased estate and
therefore also the executor’'s account, for example the deceased’s marital status and
whether the deceased left a will or not.

[

@% Study section 7.1.2 in the prescribed textbook.
£ ’A I

\f Remember, in learning unit 2 you learnt that certain assets bequeathed to someone mar-

ried in community of property may be excluded from that person’s joint estate. Fideicom-

@ missary property and usufructs, for instance, will not form part of such joint estate. Revise
prescribed textbook section 2.2 in this regard.

8.2 THE ELEMENTS OF AN EXECUTOR’S

ACCOUNT Prescribed textbook: section 7.1.3to 7.2.8

A complete executor’s account consists of eight elements, the format of which is dictated in the Regula-
tions concerning executor’s accounts (Schedule 4 at the back of your prescribed textbook).

The eight elements are

The heading

The liquidation account

The distribution account

The recapitulation statement

The income and expenditure account
The fiduciary asset account

The estate duty addendum

The executor’s certificate

©ONoOGOhr~WNE

G% Study sections 7.1.3 to 7.2.8 in the prescribed textbook.
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Give a brief description of the purpose and/or contents of each of the eight elements of an
executor’s account.

Heading — identifies the estate and will therefore contain details about the deceased. It also
needs to reflect the ordinal number of the account.

Liguidation account — discloses the assets and liabilities of the deceased at the date of death
and shows how these are dealt with. It also reflects the value of the estate to be distributed
to beneficiaries (distributable amount).

Recapitulation statement — determines the cash surplus or deficiency in the estate and
indicates how any deficiency is to be settled.

Distribution account — provides details of the beneficiaries, the property awarded to them,
and the reason for every award.

Income and expenditure account — relates to income accrued subsequent to the death of
the deceased and any expenses paid from such income. If a balance remains, an indication
is given as to the person(s) to whom it will be awarded.

Fiduciary asset account — specifies any fiduciary assets held by the deceased and describes
the origin of such assets.

Estate duty addendum — calculation of estate duty payable, the amount payable and any
appropriation thereof in respect of the persons liable for such duty.

Executor’s certificate — certification by the executor as to the truthfulness and completeness
of the account.

Ul

\f Always read the required portion of a question regarding the executor’s account carefully, as
t.,;e_”l only certain elements may be required. If, however, a complete account is required, then all

estate duty payablel!).

eight elements must be given (including the estate duty addendum, even where there is no

8.3 ASSETS Prescribed textbook: section 7.3.1to 7.4.8

Assets are things or rights, which are owned and have monetary value. The Regulations require that a
distinction be made in the liquidation account between immovable property and movable property.

8.3.1 Immovable property Prescribed textbook: section 7.3.1to 7.3.7

When a deceased estate includes immovable property, a comprehensive description as included in the

title deed of the property must be provided in the executor’s account.

G% Study section 7.3.1 in the prescribed textbook.
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Immovable property will be reflected at selling price in the liquidation account if it was sold by the executor.
If immovable property was not sold but is to be transferred to legatees, heirs or donees, or taken over by
the surviving spouse, the valuation value thereof must be reflected.

@% Study sections 7.3.2 to 7.3.7 in the prescribed textbook.

Mr B was the owner of a lifelong usufruct over a farm of which his brother, John, was the f ’
bare-dominium holder. At Mr B’s death, the market value of the farm is R2 600 000 and the

value of the usufruct is calculated as R750 000. Upon Mr B’s death, the usufruct ceases and
the full ownership of the farm will accrue to Mr B’s brother.

Indicate the value at which the usufruct will be included in the following elements of the
executor’s account for Mr B’s estate:

() Ligquidation account

(i) Distribution account

(i) Estate duty calculation

() RNil, because the usufruct ceases on Mr B’s death

§;

(i) RNil, as the usufruct ceases; there is no asset that the executor has to deal with

(iif) R750 000 will be included as property in the estate duty calculation

8.3.2 Movable property Prescribed textbook: section 7.4.1to 7.4.8

Movable property is also reflected at selling price if sold, otherwise at the valuation thereof.

G% Study sections 7.4.1 to 7.4.8 in the prescribed textbook.

8.4 LIABILITIES Prescribed textbook: section 7.5 and 7.6

8.4.1 Administration costs Prescribed textbook: section 7.5.1 and 7.5.8

Administration costs are expenses incurred during the administration process and are paid from the estate
assets.

G% Study sections 7.5.1 to 7.5.8 in the prescribed textbook.

; E Where the deceased was married in community of property, the funeral expenses must
Y )
@ be deducted from the deceased’s half of the estate only.
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8.4.2 Claims against the estate Prescribed textbook: section 7.6.1to 7.6.3

The executor must settle all claims by creditors from the estate before the balance (distributable amount)
can be distributed to beneficiaries.

G% Study sections 7.6.1 to 7.6.3 in the prescribed textbook.

\? Remember that the executor is responsible for ensuring that the tax liability of both the
"~ deceased (income tax, including tax on capital gains) and of the estate (income tax, inclu-
‘ ding tax on capital gains, and also estate duty) is paid.

If the deceased was married in community of property, only the deceased’s portion of the
joint estate is subject to estate duty. Estate duty is therefore deducted from the deceased’s
half only.

8.5 EXAMPLES OF EXECUTOR’S ACCOUNTS Prescribed textbook: section 9.1 to 9.6

Read section 9.1 where it is explained how the examples that follow are tied together
and should be approached.

The examples provided in the sections that follow illustrate circumstances that will influence the presen-
tation of an executor’s account.

G% Study sections 9.2 to 9.6 in the prescribed textbook.

\f Take special note of the factors highlighted in the comments following the suggested solu-
; tion to each example, and make sure that you understand the effects of the changes on the
accounts. These examples are very important and should be worked through and studied

properly!

POINTS TO PONDER ‘E

% Why are all the different elements required in the executor’s account? O
% Do you think the executor’s account is necessary or does it just create jobs? o
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WRAP-UP

*  The executor has to report on the administration of a deceased estate by submitting an execu-
tor’s account to the Master of the High Court.

* A complete executor's account consists of eight elements.

%  Assets are reflected at selling price if sold, otherwise at the valuation thereof.

* Master’s fees and executor’'s remuneration must be calculated at the prescribed tariffs and de-
ducted (unless a different amount is stipulated in the will in respect of the executor's remune-
ration).

*  The executor must submit a complete account to the Master of the High Court.

\? Now that you have completed this learning unit, please revise the learning outcomes and
2 ensure you attained all of them.

This is an important learning unit where all the study material covered so far is integrated. It is imperative
that you are able to compile a complete executor’s account for a deceased estate according to the personal
situation of the deceased person. Your understanding of the rules of testate and intestate succession, of
the influence of the matrimonial property regime, of the determination of tax liability, of the administration
process, as well as of the different elements of the account will have to be integrated and applied when
compiling the executor’s account.

Use the information in the following case study to answer the self-assessment, Learning
unit 8, on myUnisa.

SELF-ASSESSMENT QUESTIONS - solutions can be found at the end of this tutorial letter

QUESTION 8.1 (40 marks, 48 minutes)

The following information was gathered by the executor of a deceased estate:

Personal particulars:

Name of the deceased: Sureshni Govender

Address: 760 Westville Road, Highlands, Port Elizabeth

ID number: 530424 0013 079

Date of birth: 24 April 1953

Date of death: 16 January 2018

Master’s reference number: 198/2018

Marital status: Married out of community of property to Kevin Govender,

ID number 510702 0089 048, who survived the deceased.
The accrual system applied to the marriage.
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QUESTION 8.1 (continued)

Immovable property:

1. Stand 350, with private residence, Highlands, Port Elizabeth. Registration division XY, measuring
1 115 square metres, held by the deceased under deed of transfer F96/2000. The property was
valued at R1 200 000 by a sworn appraiser.

2. Abeach cottage, Cape Town, registration division WX, Western Cape, measuring 760 square metres,
held by the deceased under deed of transfer V779/2002. The property was valued at R1 600 000 on
the date of death. Callen Govender, son of the deceased, made improvements to the property at a
cost of R86000. These improvements were made with his mother’s permission and during her
lifetime. The value of the property was increased by R120 000 owing to the improvements.

3. A flat in Mauritius, donated to Sureshni during 2005 by her aunt, who is a permanent resident of
South Africa. The flat is valued at R1 450 000.

Movable property:

1. A 2011 MB motor vehicle, registration number BL 3456 EC, valued by a recognised MB motor dealer
at R190 000.

2. Furniture and household effects valued at R410 000.
Claims in favour of the estate:

1. Fixed deposit of R310 000 at BAPSA Bank, collected by the executor on 28 February 2018. The
balance excludes interest of R1 292, which accrued since 16 January 2018. Bank charges of R148,
incurred after death, have also not been taken into account in the above balance.

2. Sanlam Unit Trusts, with a market value of R313 100 at the date of death. The unit trusts were
realised by the executor at the market value.

3. 40 000 shares in ATC (Pty) Ltd. The shares were valued at R5,50 each at the date of death by an
independent auditor, but the executor sold these shares on 15 February 2018 at R5,20 each. A
dividend of 25c¢c a share was declared on 1 January 2018 for shareholders registered on
18 January 2018. The executor collected the dividend on 31 January 2018.

4.  Sureshni had taken out life insurance on her own life. Premiums plus interest at 6% per annum, paid

by Sureshni, amounted to R63000. The policy paid out R1 200 000 to Kevin Govender (assume
that it is not an exempt policy for purposes of calculating the estate duty).
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QUESTION 8.1 (continued)

Liabilities and administration costs:

Bank charges in respect of the estate bank account: R356

Valuation fees: R2 300

Funeral costs: R11 200

Advertisements: R350

First mortgage bond over stand 350, with private residence: R108 000
South African Revenue Service

(Including final income tax and capital gains tax liabilities): R21 340
7. Kevin has an accrual claim of R345 000 against Sureshni’s estate

ok wdE

Testamentary stipulations:
The deceased had a valid will, which provided for the following bequests:

1. To the surviving spouse, Kevin Govender:
e the residence in Highlands, Port Elizabeth, free from any encumbrances
e all furniture and household effects
e acash legacy of R50 000

2.  To Callen Govender, surviving major son of the deceased:
e the beach cottage in Cape Town
e the flat in Mauritius
¢ the MB motor vehicle

3. The residue of the estate to Vanessa Kumar, a lifelong friend of the deceased.

TAX3703/102

REQUIRED: MARKS
Use the information in the case study above and compile a complete executor’s account
for the deceased estate of Sureshni Govender. 40
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QUESTION 8.2 (20 marks, 24 minutes)

The following information is available regarding a deceased estate:

Personal information:

Name of the deceased: Peter Potter

Address: 11 Country Lane, Estcourt, KwaZulu-Natal

ID number: 470406 5008 089

Date of birth: 6 April 1947

Date of death: 1 July 2017

Master’s reference number: 1563/2017

Marital status: Married in community of property to Molly Potter (born Jones),

ID number 450126 5066 008, who survived the deceased
Immovable property:

The couple’s residence (plot 15) at 11 Country Lane, Estcourt, KwaZulu-Natal, was held by the deceased
in terms of deed of transfer number T1245/1978, dated 12 April 1978. An appraiser valued it for R520 000,
but the executor sold it out of hand for R492 200.

Claims in favour of the estate:

1. R2 500, the balance on current account number 690-187-001 with Estcourt Bank. The executor
collected it on 15 September 2017. The balance on the date of death was R2 800. Bank charges
after the date of death amounted to R350, while interest of R50 was earned on the account.

2. 100 000 shares in Dornacol Limited, with the listed value on the date of death being R155 000. The
executor sold these shares for R165 000 on 8 October 2017. A dividend of R6000, declared on
5 June 2017, was payable on 1September 2017, to shareholders registered on 20 August 2017. The
executor also collected the dividend.

3. A Sanlam policy of R500 000 on the life of the deceased was collected by the executor. Premiums
and interest on the policy amounted to R65 000.

Liabilities and costs of administration:

Advertisements: R400

Avbob, funeral expenses: R3 500

Executor’s remuneration and Master’s fees according to tariffs
Valuation costs in respect of the residence: R900

hwONPE
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QUESTION 8.2 (continued)

Testamentary conditions:
The deceased and his surviving spouse made a valid joint will with the following bequests:
(a) to Moss Dodson, loyal employee of Peter, a cash legacy of R200 000

(b) to the survivor of the testators, the residence
(c) to Polly Potter, only sister of the deceased, the residue of the estate

REQUIRED: MARKS

Prepare a complete executor’s account for the estate of the late Peter Potter for submis-
sion to the Master of the High Court, based on the premise that Molly repudiated the 20
terms of the will.

ASSESSMENT CRITERIA

We could assess this learning unit in assignments or in the exam by asking you to do the following:

* Determine the value all assets and liabilities in a deceased estate and reflect these in the proper
element of the executor’s account.

* Calculate the Master’s fees and executor’s remuneration in respect of a deceased estate (Apply
the available deductions and rebates to establish the dutiable amount for a deceased estate).

% Compile the estate accounts for submission to the Master of the High Court.

LITERATURE CONSULTED

De Clercq, B, Schoeman-Malan, MC & Van der Spuy PdeW. 2017. Deceased estates. 11w edition.
Pretoria: LexisNexis.

Meyerowitz, D. 2010. The law and practice of administration of estates and their taxation. Cape Town:
Meytax.

Stiglingh, M, Koekemoer, AD, van Zyl, L, Wilcocks, JS & De Swardt, RD. 2017. Silke: South African
income tax. Durban: Lexis Nexis.
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SELF-ASSESSMENT SOLUTIONS EOR -
EACH LEARNING UNIT Solutions

LEARNING UNIT 1
LEARNING UNIT 2
LEARNING UNIT 3
LEARNING UNIT 4

LEARNING UNIT 5

LEARNING UNIT 6

LEARNING UNIT 7

LEARNING UNIT 8
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Solutions to self-assessment questions in learning unit 1

SOLUTION1.1

It is important to understand the Master’s role and functions in the administration process. This ensures
that the correct procedures are followed when an estate is reported to the Master’s office (1) and during
the rest of the administration process (1). It is important that the necessary documents are completed
correctly (1). Should this not be the case, the administration of the estate will not be concluded (1) and
the distribution to the beneficiaries will not occur (1).

SOLUTION 1.2

As per the responsibilities of the Master, it is very important to understand the executor’s duties and
responsibilities in the administration process. The executor is paid a fee to provide a service (1). He or
she should therefore know exactly what he or she should be doing to ensure that the correct procedures
are followed (1) and that the correct documents are submitted (1). Beneficiaries are normally urgently
awaiting the distribution of the estate and the process must not be delayed because the executor does not
know what is expected of him or her (1).

(Any 3 marks)

Solutions to self-assessment questions in learning unit 2

SOLUTION 2.1
Brian Cindy
R R

Net end value of estate 4 500 000 7000000 (1)
Less: amounts excluded 1325731 1 353 096
Bequest 30/09/2007 R750 000 1325731
- 2007 rand converted to 2017 rand
(R750 000 x 102.7/gg 1) 2
Donation 25/12/2011 R1 000 000
- 2011 rand converted to 2017 rand 1353096 | (2)
(R1 000 000 x 1927/ o)
End values after exclusions 3174 269 5 646 904
Less: commencement value

R2 000 000 x %27/, = R4 370 213 4 370 213 (2)

R4 000 000 x 1027/,, = R8 740 426 8740426 (1)
Accrual 1195944 3093522
Difference in accrual (R1 195 944 less R3 093 522) 1897 578 (1)
Brian’s accrual claim (50% of R1 897 578) 948 789 (1)
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Solutions to self-assessment questions in learning unit 3

SOLUTION 3.1

If a person leaves a valid will after his or her death, he or she has died testate and his or her estate will be
distributed according to the provisions of the will and of the law of testate succession. A person leaving
no will after his or her death has died intestate and the laws of intestate succession will determine how his
or her estate is distributed.

SOLUTION 3.2

A codicil is an addition or addendum to an existing will, usually containing further details, amendments,
changes or additions. Such codicil must comply with the requirements of the Act and, as far as the exe-
cution is concerned, no distinction is made between a will, codicil or addendum to a will.

SOLUTION 3.3

Attestation means that a witness, by signing a will, confirms that it was the testator who signed the will.

SOLUTION 3.4

A legacy refers to a specific asset bequeathed to a beneficiary, whereas a beneficiary’s (or heir’s) inheri-
tance refers to a share received from the residue of the estate after all creditors have been paid and
legatees have received their specified bequests. Legacies therefore enjoy preference above inheritances.

SOLUTION 3.5

A model clause refers to a liability encumbering a bequest. For example, “I leave R2 000 000 to my son,
Peter, on condition that he sells his flat to his sister Lauren”. In this case, Peter will receive the R2 000 000
immediately, but Lauren will acquire a claim against Peter to comply with the condition to sell his flat to
her.

SOLUTION 3.6

A conditional bequest is a bequest that is subject to a suspensive condition or cancellation, that is, the
condition must first be complied with before the beneficiary’s rights will be vested in him or her (suspensive
condition) or the beneficiary’s rights will lapse if the condition is not fulfilled (cancellation). For instance:
“My daughter, Sarah, inherits my diamond necklace when she is 21 years old. "This means that Sarah
will have a vested right when her parent dies, but can only claim the necklace once she turns 21.

SOLUTION 3.7

A fideicommissum is created when a person transfers ownership in property to another person, the fidu-
ciary, on condition that the property will pass to a third person, the fideicommissary, on the happening of
some event, usually the death of the fiduciary.
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SOLUTION 3.8

A usufruct is a right to use and enjoy the property to which the usufruct relates. The usufructuary (owner
of the usufruct) may not alienate, destroy or encumber the property to which the usufruct relates. When
the usufructuary dies (or the period for which the right was granted, elapses), the usufructuary rights revert
to the bare-dominium holder, who then becomes the full owner, unless it is provided that the right accrues
to another usufructuary. Ownership therefore remains vested in the ultimate heir of the property.

SOLUTION 3.9

Adiation means a beneficiary accepts a legacy or inheritance bequeathed to him or her by a testator or to
which he or she is entitled to by the laws of intestate succession. If a beneficiary does not accept a benefit,
he or she renounces or repudiates.

SOLUTION 3.10

Massing occurs when two or more persons execute a will in which each person adds a part or the whole
of his or her estate to that of the other and they jointly dispose of it. If massing has occurred, the survivor
no longer has any rights to assets which were contributed to the massed estate. The survivor therefore
cannot reclaim or sell such assets.

Solutions to self-assessment questions in learning unit 4

SOLUTION 4.1
Prim Rose
R R

End values 455 000 2000000 (1)
Less: Commencement values (399 779) (649 641)

120 000 x 195000 x | (2)

241,2/72,4 241,2/72,4
Less: Amounts excluded (inherited flat) (1 000000) (1)
Accrual 55 221 350 359
Difference in accrual 295 138

Therefore, Prim has an accrual claim of half of R295 138 against Rose’s estate, i.e. R147 569.
This means the distributable amount in Rose’s estate is: Q)

R2 000 000 - R147 569 = R1 852 431 )
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SOLUTION 4.1 (continued)

This will be distributed as follows:

TAX3703/102

R
Prim — the largest of a child’s share or R250 000
- R1 852 431/3 617 477 (2)
David — a child’s share 617 477 (1)
Petra — a child’s share 617 477
SOLUTION 4.2
R
Value of estate 3600000 (1)
Clair: Half due to marriage in community of property * (1800 000) (1)
1 800 000
Child’s share of spouse: (3 + 1 = 4)(R1 800 000/4) = R450 000) (450 000) (1)
1 350 000
Plus: Collation — Maggie 150 000 (1)
1 500 000
Allocation to:
Clair (R1 800 000 + R450 000) 2250000 (2)
Yvonne (3 of R1 500 000) 500 000 (1)
Maggie (R500 000 - R150 000) 350000 (2)
Casper (Vs of R1 500 000) 500 000 (1)
3 600 000
* No collation, for she is not a descendant
Solutions to self-assessment questions in learning unit 5
SOLUTION 5.1
Calculation of the capital gain or loss on the disposal of each asset:
House R
Proceeds (selling price) 5900000 (1)
Less: Base cost (Notes 1 to 2) (4 865 000)
Gain 1 035 000
Less: Primary-residence exclusion of R2 000 000 limited to (1035000) (1)
Capital gain on disposal of house Nil
Notes:
1. Valuation date value of house
The valuation date value is:
* market value = R4 850 000; or (1)
* 20% rule = 20% x (R5 900 000 — R15 000) = R1 177 000; or 1)
* time-apportionment base cost = R4 698 000 Q)

Proceeds > expenditure
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SOLUTION 5.1 (continued)

Therefore: Highest is market value = R4 850 000
And

Proceeds > market value

Therefore valuation date value = R4 850 000

2. Base cost of house
Base cost = Valuation date value + expenditure after 1 October 2001
= R4 850 000 + R15 000
= R4 865 000

Taxable capital gain:

Sale of house

Sale of motor vehicle:

Asset not used for carrying on of a trade and is a personal-use asset; therefore
excluded from capital gains tax

Sale of holiday home (given)

Aggregate capital gain

Less: Annual exclusion

Capital gain

Less: Assessed capital loss brought forward from previous year of assessment
Net capital gain

Multiplied by: Inclusion rate

Taxable capital gain

SOLUTION 5.2

Calculation of Patsy’s taxable capital gain:

1. Home in Gauteng

Proceeds (market value)

Less: Base cost

Gain

Less: Primary-residence exclusion

Capital gain
2. Second holiday home (situated in Knysna, Eastern Cape)

Proceeds (market value)
Less: Base cost
Valuation date value + cost incurred after 1 October 2001

Gain

Nil
Nil

465 000

465 000
(300 000)

165 000

(120 000)

45 000
40%

18 000

4 000 000
(1 500 000)
2 500 000

(2.000 000)
500 000

3 200 000

(1155 555)
2 044 445

(1)
(1)

(2)

(1)
(1)
(1)
(1)
(1)

(1)

(1)
(1)

(1)
(1)
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SOLUTION 5.2 (continued)

3. Personal belongings
No capital gains tax implications in respect of the disposal of personal-use assets D

4.  Disposal of shares

R
Proceeds (deemed disposal at market value) 1300000 (1)
Less: Base cost (700 000) (1)
Gain 600 000
Aggregate capital gains (R500 000 + R2 044 445 + R600 000) 3144 445 (1)
Less: Annual exclusion (300 000) (1)
Net capital gain 2 844 445
Taxable capital gain at 40% (1) 1137 778
Calculation of the deceased estate’s taxable capital gain

Disposal of shares:

Proceeds (selling price) 2000000 (1)

Less: Base cost (1 320 000)
Market value on date of death 1300000( (1)
Brokerage fees incurred 20000 (1)

Capital gain 680 000

Less: Annual exclusion (40000) (1)

Net capital gain 640 000

Taxable capital gain x 40% (1) 256 000
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Solutions to self-assessment questions in learning unit 6

SOLUTION 6.1

Mark

Value of the property R1 750 000 Q)
Annual value (R1 750 000 x 12%) R210 000 (1)
Capitalisation factor for B (male of 39 years) 8,06781 Q)
Value of usufruct calculated per general rule (R210 000 x 8,06781) R1 694 240

1% proviso (B paid a bequest price)

Amount of consideration R10 000

Period from when consideration was paid 2 years

Value of the consideration plus 6% interest (R10 000 x (1,06)2 R11 236 (2)

The value of the usufruct is therefore limited to R1 694 240 — R11 236 = (2)
R1 683 004 by the 1% proviso

2" proviso (the bare-dominium holder, B, acquired the full ownership)

Value of usufruct when created at F's death: (R1 500 000 x 12% x U’s factor (2)
then)

= (180 000 x 3,65276) (@D)
= R657 497

Therefore value of bare dominium at F’s death
= R1 500 000 — R657 497 (2)
= R842 503

The value of the usufruct is therefore limited to R1 750 000 = R842 503 =
R907 497 by the second proviso

R907 497 is the smaller amount and is therefore the final value of the usu- (2)
fruct in U’s estate

SOLUTION 6.2

To assist you in understanding the framework for the calculation of estate duty, we provide

t the answer as per the framework given in section 5. In the examination, you will not be
required to give the steps, but you must ensure that you adhere to the sequence of the
framework.

- T



SOLUTION 6.2 (continued)

CALCULATION OF ESTATE DUTY: ESTATE OF JOHN RUPERT

Add:

Equals:
Less:

Equals:
Less:
Equals:

Less:

TAX3703/102

Estate duty payable

Less:

R
Value of property (sec 3(2)) 6 991 441
Residence — valuation 1 250 000
Furniture — valuation 300 000
Annuity charged on property 71 441
R10 000 x factor for Mark (56 on next birthday)
R10 000 x 7,14414
Fixed deposit 120 000
Units in Super Growth Fund — valuation 5 250 000
Value of deemed property (sec 3(3) to 3(5)) 250 000
Proceeds: Policy A 250 000
Proceeds: Policy B — exempt -
GROSS VALUE OF ESTATE 7241 441
Allowable deductions (sec 4) (1 811 550)
Charitable bequest — 4(h) 10 000
Master’s fees 600
Executor’s remuneration
@ 3,5% of (R7 241 441 - R71 441) 250 950
Bequest to surviving spouse — 4(q)
(R1 250 000 + R300 000) 1 550 000
NET VALUE OF ESTATE 5429891
Section 4A abatement (3 500 000)
DUTIABLE AMOUNT OF THE ESTATE 1929891 ©
Calculate the estate duty: @ x 20% 385978
Estate duty rebates (5118)
e Successive death rebate
Period since father’s death — 4 years, 5 months
o Between 4 and 6 years
o Rebate = 60%
60% x (R120 000/R5 429 891 x R385 978),
but limited to R8 000 5118
380860 @®
Determine who is liable for payment of estate duty
® Estate duty payable 380860 ®
Estate duty payable owing to the inclusion of the
_ _ (5011)
following assets:
e Annuities
Mark, in respect of annuity
(R71 441/R5 429 891 x R380 860) 5011
Estate duty payable by estate 375849 ©

Equals:

(1)
(1)
(2)

(1)
(1)

(1)
(1)

1)
(1)

()
1)

(1)

(1)

®3)

)

[20]
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Solution to self-assessment question in learning unit 7

SOLUTION 7.1
Tax @
Date Donation Amount Exemption Taxable 20% Reason
R R R R
01.03.17 Jessie 890 000 890 000 - (1) Sec 56(1)(b) — donation to spouse
Sec 56(1)(g) — Property outside RSA, inherited
01.03.17 Blacky White 500 000 500 000 - (1) from a non-resident
01.05.17 John Smith 12 960 12 960 - Sec 56(2) — R100 000 annual exemption
Capital 12 000 | (1)
Interest 960 | (1)
(12 000 x 8%)
01.08.17 Vincie Black 160 000 87 040 72960 14592 Sec 56(2) — R100 000 annual exemption
(20 000 x 8) \ (100 000 - 12 960) \ 2)
01.12.17  Gary (usufruct) 468 361 - 468361 93672
Annual value 96 000
(1 200 000 x 12%)
=144 000 (1) x 2/3) (1)
Jake’s age next birthday 74
Factor 4,87876 | (1)
Bakkies (bare dominium) 18 899 - 18 899 3780
Annual value 96 000 | (1)
Gary’s age next birthday 36
Factor 8,13647 | (1)
Value of usufruct 781 101
Value of bare dominium 18 899
Market value
(R1 200 000 x 2/3) 800 000 | (1)
Usufruct (781 101) | (1)
01.02.18 Unisa 25000 25 000 - (1) Sec 56(1)(h) — public benefit organisation
560 220 112 044

100




TAX3703/102

Solutions to self-assessment questions in learning unit 8

SOLUTION 8.1

THE FIRST AND FINAL LIQUIDATION AND DISTRIBUTION ACCOUNT IN THE ESTATE OF SURESHNI
GOVENDER, IDENTITY NUMBER 530424 0013 079, MARRIED OUT OF COMMUNITY OF PROPERTY.
THE ACCRUAL SYSTEM APPLIED TO THE MARRIAGE. SHE RESIDED AT 760 WESTVILLE ROAD,
HIGHLANDS, PORT ELIZABETH AND DIED THERE ON 16 JANUARY 2018.

MASTER’S REFERENCE NUMBER 198/2018
LIQUIDATION ACCOUNT

ASSETS Voucher
no. R
Immovable property — not reduced to cash 2 800 000
- Stand 350, with private residence, Highlands, Port Elizabeth,
registration division XY, measuring 1115 square metres, held by
the deceased under deed of transfer F96/2000, at valuation (2) 1200 000 1)
- Beach cottage, registration division WX, Cape Town, measuring
760 square metres, held by the deceased under deed of transfer
V779/2002, at valuation 2 1 600 000 1)
- Apartment in Mauritius — not included — foreign asset

In terms of the will of the deceased:
(1) Asset 1 is transferred to the surviving spouse, Kevin

Govender
(2) Asset 2 is transferred to Callen Govender, major son of the
deceased
600 000
Movable property — not reduced to cash
- 2011 MB motor vehicle, registration no. BL3456EC, at valuation 3) 190 000 (1)
- Furniture and household effects, at valuation 4 410 000 1)
In terms of the will of the deceased:
(1) Asset 3 is transferred to Callen Govender, major son of the
deceased
(2) Asset 4 is transferred to the surviving spouse, Kevin
Govender
831 100
Claims in favour of the estate — reduced to cash
- Fixed deposit at BAPSA Bank (5) 310 000 (1)
- Proceeds of Sanlam Unit Trusts realised by the executor (market
value) (6) 313100 (@)
- 40 000 shares in ATC (Pty) Ltd sold by the executor
(40 000 x R5,20) @) 208 000 1)
TOTAL ASSETS 4231100
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SOLUTION 8.1 (continued)

LIABILITIES

Claims against the estate

First mortgage bond over stand 350 (asset 1 above)
South African Revenue Service

Accrual claim of surviving spouse, Kevin Govender
Funeral costs

Administration costs

Bank charges in respect of estate cheque account
Valuation fees

Advertising costs

Master’s fees — maximum

Executor’'s remuneration @ 3,5% of R4 231 100

Subtotal

Estate duty — given

TOTAL LIABILITIES
BALANCE AVAILABLE

LIABILITIES)

RECAPITULATION STATEMENT

Cash and assets reduced to cash (assets 5 to 7 above)
Less: Total liabilities

Less: Cash legacy to Kevin Govender, surviving spouse
Cash available for distribution
DISTRIBUTION ACCOUNT

Amount available for distribution as per liquidation account

Distributed as follows:

1.
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FOR DISTRIBUTION

Voucher
no.

(8)
(9)
(10)
(11)

(12)
(13)
(14)
(15)
(16)

To Kevin Govender, surviving spouse, in terms of clause 1 of the will

This award consists of:

- Stand 350, with residence, Highlands, Port Elizabeth (asset 1)
- Furniture and household effects (asset 4)

- Cash legacy

To Callen Govender, major son of the deceased, in terms of clause 2

of the will

This award consists of:
- Beach cottage (asset 2)
- MB motor vehicle registration number BL3456EC (asset 3)

R

485 540

108 000
21 340
345 000
11 200

151 695

356

2 300
350

600

148 089

637 235

637 235

3 593 865

831 100

(637 235)

193 865

(50 000)

143 865

R
3 593 865

1 660 000

1 200 000
410 000
50 000

1 790 000

1 600 000
190 000

(1)
(1)
(1)
(1)

(1)
(1)
(1)
(1)
(1)

(1)
(1)

(1)

(1)
(1)
(1)

(1)
(1)



SOLUTION 8.1 (continued)

3. To Vanessa Kumar, lifelong friend of the deceased, in terms of clause 3

of the will
This award consists entirely of cash

INCOME AND EXPENDITURE ACCOUNT

INCOME

1. Interest (earned after date of death) on fixed deposit

2. Dividends (accrued after date of death) on 40 000 shares in ATC
(Pty) Ltd (40 000 x 25c)

EXPENDITURE
1. Bank charges (after date of death)
2. Executor’s remuneration (6% x R11 292)

Balance available for distribution (awarded to Vanessa Kumar, sole
residuary heir in terms of clause 3 of the will)

FIDUCIARY ASSETS ACCOUNT
There are no fiduciary assets to report on (¥2)

CERTIFICATE(%,)

ESTATE DUTY ADDENDUM

Total assets as per liquidation account

Plus: Foreign “property” in Mauritius — taxable because received as
donation from RSA resident
Deemed property — policy proceeds: R1 200 000 (premiums and
interest paid by deceased thus not deductible)
Adjustment to value of shares — valuation of shares (unlisted
shares, no proceeds (R5,50 — R5,20) x 40 000

GROSS ESTATE

Less: Liabilities before estate duty

Less: Improvements made by the beneficiary (receiver) of the beach
cottage — increase in value
Amounts left to surviving spouse — section 4(q)
R1 200 000 residence + R410 000 furniture + R50 000 cash
legacy + R1 200 000 policy)

Net estate

Less: Section 4A rebate limited to R3,5 million

Taxable amount at 20%

Voucher
no.

(8)

(10)

(8)

TAX3703/102

R

143 865

3 593 865

1292

10 000

11 292

148
678
826

10 466

4 231 100

1450 000

1 200 000

12 000

6 893 100
(637 235)

6 255 865

(120 000)

(2 860 000)

3 275 865

(3 275 865)

Nil

(1)

(1)
(1)

(1)
(1)

(1)

(1)
(1)
(1)
(1)
(1)

(1)

(2)
(1)
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SOLUTION 8.2

FIRST AND FINAL LIQUIDATION AND DISTRIBUTION ACCOUNT IN THE ESTATE OF PETER
POTTER (ID 470406 5008 089) AND MOLLY POTTER (BORN JONES) (ID 450126 5066 008), TO
WHOM THE DECEASED WAS MARRIED IN COMMUNITY OF PROPERTY. THE COUPLE RESIDED
AT 11 COUNTRY LANE, ESTCOURT, KWAZULU-NATAL, AND PETER DIED THERE ON 1 JULY 2017.

MASTER’S REFERENCE NUMBER: 1563/2017

LIQUIDATION ACCOUNT

ASSETS

Immovable property — reduced to cash

Plot 15 situated at 11 Country Lane, Estcourt, KwaZulu-Natal, held
under deed of transfer T1245/1978 dated 12 April 1978

Claims in favour of the estate — reduced to cash

- 100 000 shares in Durnacol Coal Ltd, sold by the executor
- proceeds of Estcourt Bank current account number 690-187-001
- proceeds of Sanlam policy collected by the executor

Total assets

Administration costs
- Advertising

Avbob — funeral expenses

- Master’s fee — maximum amount

Valuation costs — residence
Executor’s remuneration @ 3,5% of R1 160 000

- Estate duty
Total liabilities
Balance available for distribution

RECAPITULATION STATEMENT
Cash available for distribution
Less: Cash legacy: Moss (note)

DISTRIBUTION ACCOUNT
Total amount available for distribution according to the liquidation account
Awarded as follows:

1.
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To Molly Potter, surviving spouse of the deceased, one half of the estate
owing to marriage in community of property and her repudiation of the
joint will
The award is calculated and composed as follows:
- Available for distribution per the liquidation account
- Add: Funeral expenses
Estate duty
- Subtotal
One half thereof, consisting of cash
To Moss Dodson, a cash amount in terms of the will
To Polly Potter, sister of the deceased, the residue of the estate in
terms of the will, a cash amount

Voucher
no.

(1)

(2)
(3)
(4)

(5)
(6)
(7)
(8)

(2)

492 200

667 800

165 000
2 800
500 000

1 160 000

400
3500
600
900

40 600

46 000
1114 000

1 114 000
(100 000)

1014 000

1114000

558 750

1114 000
3500

1117500
558 750

100 000

455 250

1114 000

(1)

(1)
(1)
1)

(1)
(1)
(1)
(1)
1)

(1)

(1)
(1)
(1)

(1)
(1)



SOLUTION 8.2 (continued)

TAX3703/102

INCOME AND EXPENDITURE ACCOUNT R
INCOME
1. Dividends on 100 000 shares (accrued after date of death) (1) 6 000
2. Interest (after date of death) accrued on current account (2) 50
6 050 (1)
LESS: EXPENSES 713 (1)
- Bank charges 3) 350
- Executor’s remuneration (6% of R6 050) 363
Balance available for distribution 5337
Awarded to:
Molly Potter 558 750/1 114 000 x 5 337 =2 677
Polly Potter 455 250/1 114 000 x 5 337 =2 181
Moss Dodson 100 000/1 114 000 x 5 337 =479 (2)
5337
ESTATE DUTY ADDENDUM
No estate duty payable as deceased’s half of estate is less than R3,5 million
FIDUCIARY ASSETS ACCOUNT
There are no fiduciary assets to account for
CERTIFICATE
[20]
Note:

R100 000.

Because of the surviving spouse’s repudiation of the joint will, her half of the estate is in effect withdrawn
from the testamentary dispositions. The legacy of Moss Dodson is therefore reduced by half, to
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