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INTRODUCTION 

 

Up to this point in the module, you have studied the administration of a deceased estate and learnt 

how to calculate the estate duty of an estate upon the death of an individual.  In this section, you 

will learn about estate planning.  An estate comprises the assets and the liabilities that an individual, 

referred to as the "planner", accumulates during his/her lifetime, which he/she leaves behind at 

his/her death.  Estate planning may be defined as the process of creating and managing a plan that 

is designed to 
 
 preserve, increase and protect an estate planner's assets during his/her lifetime 

 ensure the most effective and beneficial distribution of these assets to succeeding generations 

on the planner's death, in accordance with his/her wishes 

 

Estate planning does not revolve solely around the making of a last will and testament, or the 

structuring of an estate planner's affairs in order to reduce estate duty.  It involves taking into account 

the estate planners' financial, economic, social and psychological needs in relation to the estate, 

themselves, and their family and beneficiaries.  Estate planning is not a once-off activity; it is a 

process that can change throughout the planner's lifetime and therefore, the plan should have built-

in flexibility.  Estate planning involves the setting of goals or objectives, deciding on appropriate 

estate-planning tools to meet these objectives, and setting timeframes in which to execute the estate 

plan.  

 

In the next few learning units, you will consider the basic elements of an effective estate plan, starting 

by looking at the estate-planning objectives. 

 

 

STUDY PROGRAMME 

 
You should complete this learning unit in week 11 of the study programme.   

You should spend a minimum of 5 hours on the learning unit. 

 

 

LEARNING OUTCOMES 

 

After completing this learning unit, you should be able to 

 

 Explain what estate planning is 

 Explain the reasons for estate planning 

 Describe the estate-planning objectives 
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PRESCRIBED MATERIAL FOR THIS LEARNING UNIT 

 

There is no prescribed textbook for this section of the module. 

 

NOTE: Since there is no prescribed textbook for this section of the module, the content that you 

need is contained in the study guide.  Therefore, in order to master this section of the work, you 

must read the study guide.  It might appear as if you would have to do a lot of reading, but it replaces 

the reading you would have done had there been a prescribed textbook for this section. 

 

 

CONTENT OF THE LEARNING UNIT 

 

9.  OBJECTIVES OF ESTATE PLANNING 

 

9.1 THE MEANING AND PURPOSE OF ESTATE PLANNING 

 

What is estate planning? 

 

Estate planning enables people to arrange their financial affairs in such a way that they can enjoy 

maximum benefit from their assets during their lifetime and that their heirs can derive maximum 

benefit after their (the estate planners') death.  Estate planning is a process consisting of two 

phases.  One phase takes place during the planner's lifetime and the other phase happens after the 

planner's death.  Estate planning also involves plans for when someone becomes mentally 

incapacitated. 

 

What is the purpose of estate planning? 

 

The purpose of estate planning is to ensure that the process of administration of an individual's 

estate will proceed without unnecessary problems and more importantly, that dependants will be left 

properly cared for.  There may be many more reasons why an individual wants to do estate planning.  

These will depend on the planner's circumstances.  Generally, the reasons may be to reduce taxes, 

protect assets from unforeseen creditors and protect beneficiaries.  Therefore, everyone should 

undertake at least some elementary estate planning. 

 

What is an estate plan? 

 

When developing an estate plan, you will start with setting the objectives of the plan.  Once the 

planner has determined his/her net worth (including assets, liabilities and income), he/she can set 

the objectives required.  The objectives entail deciding in advance what to do with the planner's 
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assets and liabilities.  Once the planner has decided on his/her objectives, he/she decides on the 

appropriate estate-planning tools that will meet the objectives that have been set. In essence, the 

objectives and tools to achieve these objectives together make up the estate plan.  Remember that 

an estate plan must be capable of being adapted to changed circumstances.  The needs and 

personal circumstances of a planner are continually changing.  This is why estate planning must be 

regarded as a continuous process. 

 

9.2 OBJECTIVES OF ESTATE PLANNING 

 

Common estate-planning objectives are listed below.  Each one of them will be discussed in detail. 
 
 To achieve efficient deceased estate administration 

 To appoint heirs or legatees of choice and distribute assets as the estate planner wishes 

 To avoid fragmentation of assets 

 To provide for liquidity 

 To provide for dependants and protect minor beneficiaries 

 To minimise the impact of taxation on an estate 

 To provide for future growth of assets outside the estate planner's estate 

 To provide for an estate planner's own set of unique circumstances 

 To ensure the plan is practical, legal and efficient 

 To build in flexibility 

 

9.2.1  Efficient deceased estate administration 

 

The plan should provide for the efficient administration of the estate (both during the planner's life-

time and after his/her death) and the safeguarding of documentation.  

 

All important estate-planning documents should be kept in one place, where the estate planner, 

his/her family, and the executor or trustee can readily find them.  Some of the estate-planning 

documents for safekeeping include the following: 

 

 The original last will and testament 

 Identity document 

 Marriage certificate 

 Copies of inter vivos trust deed(s) and letters of authority (if applicable) 

 Banking accounts (account numbers and name on the accounts) 

 Credit cards 

 Documents relating to sources of income, for example, loan agreements, salary details, or profit-

sharing arrangements 
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 Details of insurance and life insurance policies 

 Details relating to income tax, for example, income tax number or most recent assessments 

 

9.2.2  Disposition of assets 

 

The estate plan should provide for the disposition of the planner's assets to his/her chosen heirs 

and beneficiaries before and after his/her death.  The planner may dispose of assets to one or more 

inter vivos (living) trusts during his/her lifetime, to testamentary trusts, or directly to heirs and 

beneficiaries after his/her death in terms of his/her will.  Where there is no last will and testament, 

the estate will be dealt with in terms of the Intestate Succession Act.  However, the estate planner's 

assets may then be dealt with in a manner that was not in accordance with his/her intentions.  A 

last will and testament will include the estate planner's wishes and ensure that his/her assets are 

transferred to heirs of his/her choice.  

 

9.2.3  Fragmentation of assets 

 

An estate may include one or more valuable assets that the planner would prefer not to be sold after 

his/her death or that cannot be divided among his/her heirs (for example, a family farm).  The estate 

plan should recognise this and make provision for practical bequests in order to avoid fragmentation 

of assets. 

 

9.2.4  Liquidity 

 

An important objective of an estate plan is to avoid liquidity problems on the death of the deceased.  

Should an estate not be liquid at death (that is, not have enough cash to settle outstanding liabilities), 

the deceased's family members and dependants may suffer hardship, as they may have to provide 

the cash themselves or agree to the sale of an asset to generate the cash needed.  It would be 

undesirable to be compelled to sell assets held by the deceased at the date of death in order to 

settle outstanding liabilities, because the amount recoverable in a forced sale of an asset may be 

less than market value.  There may also be assets in the estate that the planner and his/her heirs 

would like to keep in the family, for example, a family home or farm. 

 

Planning for liquidity means ensuring sufficient cash funds are available in an estate to 
 
 pay estate duty 

 settle liabilities and administration costs 

 provide for other taxation liabilities that may arise at death such as capital gains tax (CGT) 

 

On-going planning for the liquidity needs of an estate is an essential element of estate planning. 
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9.2.5  Provision for dependants and protection of minors 

 

An estate plan must ensure that dependants are adequately provided for during the planner's life-

time and after his/her death.  Minor and other vulnerable beneficiaries need to be protected by 

means of custody or guardianship. 

 

9.2.6  Minimising of taxes 

 
Suitable planning could help minimise the impact of tax on an estate, including estate duty, CGT, 
income tax, donations tax, value-added tax (VAT), transfer duty, and securities transfer tax.  These 
taxes are briefly discussed below from an estate-planning point of view. 
 
Estate duty 
 
From previous learning units, you will know that estate duty is levied at a rate of 20% of the dutiable 
amount of an estate.  In arriving at the dutiable amount, there is an abatement (i.e. a deduction), 
currently R3 500 000, for all estates.  The abatement effectively means that any person can have a 
net estate of up to R3 500 000 before any estate duty will become payable.  
 
Capital gains tax 
 
CGT arises when any capital asset is disposed of or deemed disposed of.  When a person dies, that 
person is deemed to have disposed of his/her assets to the deceased estate for capital gains tax 
purposes at an amount equal to the market value of those assets at the time of death.  (This was 
covered in learning unit 5.) 
 
Income tax 
 
If assets owned by the planner constitute trading stock in his/her hands, for example, the assets are 
shares and the planner is a share dealer, the sale of the assets will create a liability for normal tax, 
as the proceeds will be gross income. 
 
Donations tax 
 
Donations tax is levied at 20% on the value of property donated.  Where property is disposed of for 
inadequate consideration, the difference between the market value of the property and the 
consideration received is deemed to be a donation.  Donations of up to R100 000 per person per 
annum can be made without attracting donations tax.  (This was covered in learning unit 7.) 
 
Value-added tax 
 
If the planner is a VAT vendor and the assets form part of his/her enterprise, the sale of the assets 
will attract VAT. 
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Transfer duty 
 
Transfer duty is levied at a rate of up to 8% of the market value of immovable property upon the 
transfer/sale from one legal entity to another in the hands of the buyer. 
 
Securities transfer tax 
 
Securities transfer tax is payable if the planner transfers shares in a company or members' interest 
in a close corporation.  The rate is 0,25% of the taxable amount, which seems low, but the amount 
may be considerable if the shares are high in value.  The tax is payable by the member or owner of 
the shares.  However, the owner may recover the tax payable from the persons to whom the secu-
rities have been transferred. 
 
All the above taxes are costs associated with the estate plan.  They should be minimised as far as 
possible by the estate plan, still within the realm of tax legislation.  Ways in which these can be 
minimised will be discussed in the next learning unit. 
 

9.2.7  "Freezing" the future growth of assets 

 

An important objective of estate planning is to provide for the future growth of assets outside of the 

estate planner's estate. 

 

Why is it an important objective?  Can you think of an answer using the knowledge 

you have obtained from the previous learning units? 
 

From your studies of the calculation of estate duty, you will know that the majority of 

assets that a deceased owns at the time of death must be included in his/her estate 

at their respective market values at the date of death.  As you know, most assets 

appreciate and grow in value over time, resulting in assets with values higher than 

when they had been acquired, being included in the estate.  This will obviously result 

in more estate duty being payable, since assets with high market values will be 

included in a deceased estate.  An estate planner will want to minimise the potential 

liability of the estate for estate duty by arranging his/her affairs in such a way that any 

future growth in the value of his/her assets does not accrue to him/her.  

 

A simple way of achieving this objective is to ensure that assets with potential growth 

are held by a trust and not in the estate planner's hands.  We will discuss this in more 

detail in the next learning unit. 
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9.2.8  The estate planner's own set of unique circumstances 

 

An estate planner may have been involved in more than one marriage or relationship, or have ob-

ligations to various children, perhaps from different marriages.  The planner might want to provide 

for his/her own needs should he/she experience financial hardship, or he/she would like to provide 

for retirement or for when he/she may become incapacitated.  Each set of circumstances will need 

careful planning. 

 

9.2.9  The plan is practical, legal and efficient 

 

An estate planner needs to align his/her goals with the practicalities of implementing strategies in 

order to achieve those goals.  In theory, what might seem to be an effective strategy may be prac-

tically inconvenient and inefficient in reality to the estate planner and his/her spouse during their 

lifetime.  They may both need easy access to income and capital resources during their lifetime. 

 

9.2.10  Flexibility 

 

The needs, assets, liabilities, marital status, dependants and other circumstances of an estate 

planner are constantly changing.  Changes may have to be effected to the estate plan if the planner 

gets a divorce, loses his/her job or becomes incapacitated.  An estate plan must therefore never be 

so inflexible that the planner's needs, wishes and personal circumstances cannot be incorporated 

into it.  Any changes or amendments to the plan should be implemented at minimal cost and 

inconvenience to the estate planner. 

 

9.3  LEGAL REQUIREMENTS 

 

It is imperative that the current legal requirements and restrictions, which apply when the estate 

plan is drawn up or amended, comply with the required legislation.  The relevant legislation includes 

the following: 

 

 Fiscal legislation (Estate Duty Act, Income Tax Act [which includes CGT and donations tax], 

Value-Added Tax Act, Transfer Duty Act and Securities Transfer Tax Act) 

 Trust legislation (Trust Property Control Act) 

 Exchange control regulations (These are important if there is a possibility of the planner or a 

family member emigrating to another country.) 

 Other legislation (Companies Act, Close Corporations Act, Administration of Estates Act, and 

Matrimonial Property Act) 
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Can you list the above-mentioned Acts that have already been covered in previous 

learning units of this module? 
 

 Estate Duty Act 

 Income Tax Act (specifically CGT and donations tax) 

 Administration of Estates Act and Matrimonial Property Act  

 

 

9.4  SUMMARY 

 

An estate planner can have many important objectives when doing estate planning, but none more 

so than actually producing an estate plan.  The plan must be part of a continuous process to ensure 

that the planner's financial affairs are arranged to such an extent that he/she may enjoy maximum 

benefit from his/her assets during his/her lifetime and to ensure that the planner's nominated 

beneficiaries will continue enjoying these benefits after his/her death.  Remember that a plan must 

take into account the personal circumstances and wishes of a client and it must be commercially 

sound.  

 

The extent of estate planning will depend on the planner's circumstances and needs.  In some 

cases, planning need not entail much more than the drawing up of a will and taking out an insurance 

policy.  If the estate is large and more complex, more planning will have to be done. 

 

In the next learning unit, we will look at the planning tools that are available to execute the estate 

plan. 

 

 

WRAP-UP 

 

In this learning unit, the following was covered: 

 

 What estate planning entails 

 The common estate-planning objectives 

 The different taxes that must be considered and should be minimised when estate planning 

is done 

 

 

Now that you have completed this learning unit, please revise the learning objectives 

and make sure that you have attained all of them.  
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This learning unit is important, as it forms the basis for estate planning.  Once you understand the 

need for estate planning and the objectives, you will be able to identify the correct measures or tools 

to meet the estate-planning objectives.  Your understanding of estate-planning objectives will have 

to be applied when compiling an estate plan in an advisory capacity. 

  

 

 

Complete the self-assessment test "Estate planning objectives" on myUnisa. 

 

 

 

SELF-ASSESSMENT QUESTIONS 

 
QUESTION 1  (5 marks, 6 minutes) 

 

List five reasons why everyone should do some form of estate planning, even if it is at an elementary 

level. 

 

QUESTION 2  (13 marks, 16 minutes) 

 

Explain why the following taxes may need to be considered when performing estate planning. 

 

i) Estate duty 

ii) Capital gains tax 

iii) Transfer duty 

iv) Securities transfer tax 

 

QUESTION 3  (5 marks, 6 minutes) 

 

Explain in your own words what is meant by the objective "to freeze the growth value of assets" in 

an estate. 

 

ASSESSMENT CRITERIA 

 
We could assess this learning unit in assignments or in the examination by asking you to do the 

following: 
 

 Explain each of the estate-planning objectives. 

 Set estate-planning objectives when compiling an estate plan in an advisory capacity. 
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INTRODUCTION 

 

Once planning objectives for estate planning have been set, the next step is to decide which tools 

are most appropriate to execute the plan.  Whichever techniques or tools the planner decides upon, 

he/she should ensure that each mechanism operates in co-ordination with his/her ultimate wishes 

and planning objectives.  In estate planning, plenty of tools are available, such as the last will and 

testament, bequests, the use of trusts, etc.  Some of the more common estate-planning tools will 

now be discussed. 

 

 

STUDY PROGRAMME 

 

You should complete this learning unit in weeks 11 and 12 of the study programme.   

You should spend a minimum of 15 hours on this learning unit. 

 

 

LEARNING OUTCOMES 

 

After completing this learning unit, you should be able to 

 

 Discuss each of the tools available for estate planning 

 Determine appropriate estate-planning tools needed to meet specific estate-planning objec-

tives 

 

 

PRESCRIBED MATERIAL FOR THIS LEARNING UNIT 

 

There is no prescribed textbook for this section of the module. 

 

 

NOTE: Since there is no prescribed textbook for this section of the module, the content that you 

need to study is contained in the study guide.  Therefore, in order to master this section, you must 

read the study guide.  It might appear as if you would have to do a lot of reading but it replaces the 

reading you would have done had there been a prescribed textbook for this section on estate 

planning. 
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CONTENT OF THE LEARNING UNIT 

 

10. ESTATE-PLANNING TOOLS 

 

10.1 THE LAST WILL AND TESTAMENT 

 

The last will and testament is one of the most important tools in an estate plan.  Every planner should 

have a last will and testament ("the will"), which is reviewed and updated on a regular basis.  If the 

will is carefully structured and written, it can meet many of the estate planner's objectives, including 

reducing estate duty liability, providing for dependants and achieving efficient administration of the 

deceased estate. 

 

When it comes to writing a will, many aspects need to be considered. 

 

10.1.1  Preventing intestate succession 

 

In previous learning units, you will have studied intestate succession.  If the planner dies without a 

will, his/her estate will be dealt with as an intestate estate.  Not having a will goes against many 

estate-planning objectives, such as the protection of beneficiaries and minor dependants after the 

planner has died.  For example, should a planner die intestate, any funds bequeathed to a minor 

child will be held by the Guardian's Fund, which falls under the administration of the Master of the 

High Court.  These funds are not freely accessible. 

 

10.1.2  The requirements for the valid execution of a will 

 

The Wills Act sets out the formal requirements to execute a valid will.  When there is no valid will, 

no executor will be appointed.  This will cause a delay in the winding-up process, and perhaps create 

unnecessary hardship for the family, resulting in inefficient administration of the deceased estate. 

 

 

This was already covered in learning unit 2.  Go back and refresh your memory 

on this topic, as it will not be discussed here again. 

 

10.1.3  Bequests made in a will 

 

Where a cash legacy is bequeathed to a beneficiary, the estate planner needs to ensure that the 

estate has sufficient liquidity to accommodate the bequest.  Ways of providing for liquidity in an 

estate are dealt with in paragraph 10.2. 
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Careful consideration needs to be given to a bequest of an asset that is subject to an encumbrance, 

for example, a bond on a fixed property.  The executor will have to settle the bond from the estate 

residue first and then only transfer the property to the beneficiary.  This could have serious 

consequences for the heirs who inherit the residue of the estate, as very little of the residue may be 

left after the bond has been settled. 

 

Certain bequests made in terms of a will can reduce estate duty and CGT upon death (for example, 

bequests to surviving spouses).  This will be dealt with in paragraph 10.6. 

 

10.1.4 Avoiding fragmentation of assets 

 

Fixed property bequeathed to a number of heirs in equal shares may give rise to impracticalities due 

to the indivisibility of the bequest.  This may result in a redistribution agreement being drawn up 

between the heirs, which might not fulfil the planner's original wishes in terms of the will.  Where 

agricultural property, for example, a farm, is bequeathed, the planner needs to be aware that 

subdivision of such land is not allowed in terms of section 3 of the Subdivision of Agricultural Land 

Act.  This will be relevant when the planner is considering bequeathing farmland to more than one 

beneficiary. 

 

10.1.5 Other matters 

 

A will deals only with property in the deceased's name at the time of death.  If the planner is married 

in community of property, only half of the joint estate may be bequeathed in the will; the other half 

belongs to the spouse. 

 

 

Remember, "… a well-drafted will should be clear to any person who is able to 

understand a will.  It is essential that not only should the will be understood but that 

it should not be misunderstood" (Meyerowitz). 

 

Look at some of the consequences of an error in a will in the following example: 

 

Mr Muddle owns, among other assets, a farm, a townhouse and a beach 

house.  The values are as follows: 

Farm 

Furniture in farmhouse 

Townhouse 

Furniture in townhouse 

Beach house 

Furniture in beach house 

      R      

 

4 000 000 

   250 000 

1 800 000 

   160 000 

3 200 000 

   300 000 
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Bequest: 

 

"I bequeath the furniture in my beach house to Mrs Muddle". 

 

versus 

 

"I bequest the furniture and my beach house to Mrs Muddle". 

R      

 

  300 000 

 

 

 

3 910 000 

 

These bequests have two very different outcomes!   

 

 

10.2  ASSURANCE POLICIES AND BEQUEST PRICE 

 

10.2.1  Insurance policies 

 

An important objective of an estate plan is to avoid liquidity problems on the death of the deceased. 

 

Liquid funds are needed in an estate for a number of reasons, including the following: 

 

 To replace income that the planner would have generated while he/she was alive to maintain 

his/her spouse or dependants  

 To pay estate expenses, funeral costs, taxes, estate duty and CGT 

 To pay any outstanding liabilities 

 

It would be undesirable to be compelled to sell assets held by the deceased at the date of death in 

order to settle outstanding liabilities, because the amounts recoverable in a forced sale of an asset 

may be less than market value.  There may also be assets in the estate that the planner and his/ 

her heirs wish to keep in the family (for example, a family home or a farm).  

 

The planner should estimate the potential liability for CGT and estate duty based on the projected 

values of the assets and liabilities of his/her estate.  This calculation is an important part of the 

estate-planning exercise.  If there is likely to be a shortfall in the cash available in the estate for 

settlement of these taxes or any other liabilities of the planner, taking out an insurance policy on the 

planner's life may present a solution, as the proceeds of such policy can be used to settle the 

outstanding liabilities. 

 

However, remember that when you studied insurance policies under estate duty in learning unit 6, 

the proceeds of a policy constitutes deemed property in the estate and will be included in the estate.  

Therefore, the policy proceeds will increase the estate duty payable (unless it's an exempted policy). 
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Refresh your memory regarding the types of insurance policies and ask yourself 

whether they meet the exemption requirements for estate duty purposes.  Refer to 

learning unit 6. 

 

The policy should therefore be for an amount equal to 1,00 / (1,00 – 0,20) of the amount required. 

This would mean that there would be enough of the policy proceeds left to settle the estate duty 

liability on the balance of the dutiable estate even after provision has been made for payment of the 

estate duty on the policy itself. 

 

Work through the following example: 

 

Assume that there will be an estimated shortfall of R100 000 in the cash required to 

pay estate duty and CGT in the estate of an estate planner.  The amount of cover 

required by way of an insurance policy on the life of the planner will be calculated as 

follows: 

 

 

 

Additional cash required  

 

R100 000 

 
Rate of estate duty on this cash  20%  

Amount required to cover the shortfall plus the estate duty on it 

(R100 000 × 1,00 / 0,80)   

 

R125 000 

 

Proof:   

Amount received from the policy  R125 000  

Less: Estate duty payable on the proceeds of the policy  

      (20% × R125 000)  

  

(R25 000) 

 

Balance remaining to settle existing estate duty liability  R100 000  

 

10.2.2  Living annuity 

 

Another way the estate planner can provide an income for his/her spouse or dependants is by taking 

out a living annuity.  This policy will provide the estate planner with a monthly pension upon maturity.  

The planner can also opt to take a lump sum of up to one third of the value of the fund. The planner 

(owner of the policy) can nominate a beneficiary to receive the remaining benefits in the event of 

his/her death after retirement.  By contributing to an annuity during his/her lifetime, the planner is 

effectively taking income from his/her estate to create a fund that has no bearing on the estate and 

to create an income tax saving by deducting monthly contributions from his/her taxable income. 
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10.2.3  Bequest price 

 

Another possible solution for liquidity is to require the heirs to pay a sum of money, often referred to 

as a bequest price, for particular assets.  However, this may place a burden on heirs who do not 

have sufficient cash resources to pay the bequest price.  

 

 

10.3   THE USE OF TRUSTS 

 

Trusts offer various benefits to the estate planner in that they can serve the following functions: 

 

 It can protect assets, while retaining some degree of control over them. 

 It creates certain taxation benefits. 

 It acts as a significant shelter against future estate duties. 

 

 

A basic overview of a trust and its mechanisms will be discussed now.  Trusts can 

be quite complex.  Therefore, we will not go into too much detail about trusts nor 

cover all aspects of trusts.  Trusts will be dealt with in this section of the work from 

an estate-planning point of view only.  

 

10.3.1  The basics of trusts 

 

10.3.1.1  What is a trust? 

 

A trust is a legal relationship 
 

 that has been created by a person (the founder) by means of drawing up a trust deed  

 in terms of which assets are placed under control of another person (the trustee) 

 that can become effective either during the founder's lifetime (known as an inter vivos trust) 

or at the founder's death (this is known as a testamentary trust) 

 that has been established for the benefit of third persons (the beneficiaries) 

 

A trust agreement, known as a trust deed, is a document in which the rules are set out, which you 

want followed for property held in trust for your beneficiaries.  

 

Suppose you want to set up a trust.  Similar to cooking from a recipe or building something in your 

garage workshop, you will need to have everything you need before starting.  To "cook" up a trust, 

you need these seven basic ingredients: 
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 The person setting up the trust.  This person is commonly known as the founder (donor or 

settlor). 

 The objective of the trust.  Different types of trusts can be used to achieve a variety of specific 

estate-planning objectives.  You can use some trusts for a single estate-planning objective, while 

others will help you achieve more than one goal.  

 

 Specific kinds of trusts.  There are many different trusts.  Regardless of this, when you are 

setting up a trust, you need to decide what type of trust you want and make sure that you follow 

all the rules for that particular type of trust to ensure that the trust is proper and legal, and carries 

out your intentions. 

 

 Property.  After you have placed property into a trust, that property is formally known as trust 

property. 

 

 Beneficiary.  As with other aspects of your estate plan (your will, for example), the beneficiary 

(or, if more than one, beneficiaries) of a trust will benefit from the trust in some way, usually 

because the person or institution will eventually receive some (or all) of the property that was put 

into a trust. 

 

 Trustee.  The person in charge of a trust is known as the trustee.  The trustee needs to under-

stand the rules of the type of trust he/she is managing to ensure that everything in the trust stays 

in working order. 

 

 Rules.  Finally, some of the rules that must be followed are inherently part of the type of trust 

used, while other rules depend on what is specified in the trust deed.  There are also specific 

sections in the Income Tax Act ("the Act") that must be adhered to and taken into consideration 

such as section 7 and section 25B (anti-avoidance provisions). 

 

10.3.1.2  What types of trusts are there? 

 

A trust may be established in one or two ways: testamentary or inter vivos. 

 

Testamentary trust: In such a trust, the testator (the person making the will) bequeaths goods in 

his/her will to a trustee to administer for the benefit of the testator's beneficiaries.  Such a trust comes 

into existence at the death of the testator. 

 

Inter vivos trust:  This trust is established while the founder is still alive.  The assets may be 

donated or sold to the trust.  The assets do not have to be donated by the founder only, but can also 

be donated or sold by another party, for example, the founder's father/mother, etc. 

Trusts are further classified as discretionary trusts and bewind (vested) trusts. 
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Discretionary trusts: A discretionary trust gives the trustee(s) discretionary powers regarding the 

way in which and the time at which income or capital of the trust should be allocated to the bene-

ficiaries.  The beneficiary does not have a vested right to the income until the trustees have 

exercised their discretion and paid over the benefit to the trust beneficiary.  Because the beneficiary 

has no rights whatsoever, in the event of his/her death (or insolvency), nothing can be held in his/her 

estate or pass to his/her heirs or creditors.  From the point of view of estate planning, this is an 

effective structure – for estate duty savings as well as protection of assets from creditors, on the 

basis that the trust assets do not form part of the estate planner's estate. 

 

Bewind (vested) trusts: In a vested trust, the trustees are not given any discretion in the deed, 

and the beneficiaries and their benefit(s) are fixed and predetermined.  Any income earned by the 

trust vests in the beneficiary.  The beneficiaries have a personal right to claim their portion of the 

trust benefits from the trustees when a certain event happens (for example, when the age of 18 is 

reached). 

 

10.3.1.3  How are trusts taxed? 

 

For tax purposes, a trust is a separate legal person.  The difference between a trust and a company 

is that a trust can distribute profits to a beneficiary, resulting in the beneficiary and not the trust 

paying tax on those profits.  If a company distributes profits to shareholders, it may still pay tax on 

the profit (dividend tax).  An ordinary trust is taxed at a flat rate of 45%.  Special trusts are taxed at 

the same rate as a natural person (for example, a special trust for incapacitated persons or a trust 

solely for the maintenance of relatives who are still alive at the date of death of the deceased and if 

the youngest beneficiary is under the age of 21 years). 

 

 

 

Special trusts will not be tested in this module.  

 

10.3.1.4  Who is liable for tax on income of the trust? 
 
Assets sold or donated to a trust may generate income.  For example, if shares are sold to the trust, 
the trust will receive dividends.  When a trust receives income, it may retain the income or distribute 
it to a beneficiary.  Usually, the income is taxable in the hands of the party where it finally ends up, 
but specific sections in the Act stipulate that this income may sometimes be deemed taxable in 
another person's hands. 
 
The income of the trust may be taxed in the hands of one of the following: 
 

 Beneficiary 

 Trustee, on behalf of the beneficiary 

 Person responsible for the donation, namely, the donor 

 The trust itself 
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A trust is normally taxed on the income retained in the trust, unless section 25B or section 7 of the 

Act modifies this rule by deeming the income of the trust to be taxable in someone else's hands. 

 

Section 25B: This section is subject to section 7.  If the provisions of section 7 do not apply, this 

section determines that the income of the trust will be taxable in the hands of the beneficiary if the 

beneficiary has a vested right to the income.  If there is no beneficiary with a vested right to the 

income, the income will be taxable in the hands of the trust.  Therefore, a trust can only be taxed on 

retained income in the trust to which no beneficiary has a vested right. 

 

Section 7 (subs (1) to (8)):  Section 7 specifically targets assets that a taxpayer (a person) dona-

tes to another person with the idea of avoiding tax in his/her own hands on the profits derived from 

these assets. 

 

The section 7 deeming provisions of the Income Tax Act work mainly on the basis that any income 

earned by the trust because of a donation, settlement, or other disposition made by a person 

("the donor"), which is not distributed, is deemed to be the income of that donor and is therefore 

taxed in his/her hands.  If income is distributed to beneficiaries who are minor children of the donor, 

the income is also taxed in the hands of the donor (s 7(3)). 

 

 

A detailed analysis of section 7 is beyond the scope of this module.  Therefore, the 

section 7 provisions will be dealt with very briefly.  You will not be expected to discuss 

them at length.  Furthermore, you will not be presented with complex section 7 

scenarios in your assessments (assignments and examinations).  However, you will 

have to indicate when they are applicable in a particular scenario and state the appli-

cable subsection. 

 

A summary of the section 7 provisions are tabled below: 
 

Section 

in the Act 

Nature of provision Implications 

s 7(1) Income is deemed to have accrued or to have 

been received. 

A person's income is taxable if he/she 

has a vested right to the income irrespec-

tive of whether the income was paid out 

to him/her or not. 

s 7(2) Transactions between spouses (One spouse re-

ceives income from a donation, settlement or dis-

position made by the other spouse.) 

The spouse who made the donation will 

pay tax on the income. 

s 7(3) Transactions between parents and children (In-

come received by or accrued to a minor child by 

way of a donation, settlement or disposition made 

by the parent of the child) 

 

The parent (donor) will pay tax on the in-

come. 
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Section 

in the Act 

Nature of provision Implications 

s 7(4) Cross-donations (A donor makes a donation, 

settlement or disposition to another person, and 

that person must donate that money to the donor's 

minor child.) 

The donor will pay tax on the income ari-

sing from the donation made to his/her 

minor child. 

s 7(5) Donations linked to a condition (The benefit/ 

income by way of a donation, settlement or dispo-

sition can only be enjoyed by the recipient once a 

condition has been met.) 

The donor will pay tax on the income, 

until the condition has been met. 

s 7(6) Donations where control is retained (The donor 

grants a beneficiary a right to receive an income 

but retains the power to revoke the right.) 

The donor will pay tax on the income. 

s 7(7) Donations of income (By way of donation, income 

is ceded.) 

The donor will pay tax on the income ce-

ded. 

s 7(8) Donations between residents and non-residents 

(By way of a donation, settlement or disposition 

made by the resident, an income is received by or 

accrues to a non-resident.) 

The resident will pay tax on the income if 

the income would have constituted in-

come in the non-resident's hands had the 

non-resident been a resident. 

 

Here are a few examples that illustrate transactions between spouses and between parents and 

children: 

 

Harry is married out of community of property to Sally.  Sally earns no income and 

Harry wants to benefit from the lower tax rate that she can pay.  On 1 March, Harry 

donates a block of flats to the HS Family Trust.  Sally is the only beneficiary of the 

trust and has a vested right to the income of the trust.  During the year, the HS Family 

Trust received rental income amounting to R100 000 and there were tax-deductible 

expenses of R20 000 paid by the trust. 

 

Explain the tax consequences of the above income and expenses regarding the 

current year of assessment. 

 

The HS Family Trust received the R100 000.  However, in terms of section 7(1), 

Sally has a vested right to it.  In terms of section 7(2), the amount will be deemed to 

accrue to Harry.  The amount is a direct result of a donation that the HS Family Trust 

received from Harry, who made the donation with the sole and main purpose of 

reducing tax.  

 

Harry must therefore include in his taxable income the amount of R100 000, but he 

will also be entitled to deduct the R20 000 expenses against this amount. 
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Harry wants to benefit from the lower tax rate that his daughter, Jenny (16 years old) 

may pay.  On 1 March, Harry donated a block of flats to the HS Family Trust.  Jenny 

is the only beneficiary of the trust and she has a vested right to the income.  During 

the year, the HS Family Trust received net rental income of R100 000.  

 

Explain the tax consequences of the above net rental income. 

 

The HS Family Trust received the R100 000.  However, in terms of section 7(1), 

Jenny has a vested right to it.  In terms of section 7(3), the amount will be deemed 

to accrue to her father, Harry.  The amount is a direct result of a donation that the 

HS Family Trust received from Harry. 

  

Harry must therefore include in his taxable income the amount of R100 000. 

 

Remember, this subsection only refers to a "child of the donor"; it is not applicable 

when a grandparent makes a donation to his grandchild.  Grandparents are therefore 

able to donate assets to their minor grandchildren without having to pay tax in terms 

of section 7(3) on the income derived from the assets. 

 

 

 

10.3.2  Trusts as a mechanism to reduce estate duty 

 

The major problem with any estate is that the value of growth assets increases with time, leading to 

an increase in estate duty.  If properly planned, managed and controlled, a trust can act as a 

significant shelter against future estate duties.  The estate planner may transfer assets with growth 

potential to a trust, preferably a discretionary trust, with his/her children and grandchildren as 

beneficiaries.  The growth in the asset from the date of transfer to the date of the planner's death 

accrues to the trust and at most, only the value of the asset at the date of the transfer (usually in the 

form of a loan account) is retained in his/her estate. 

 

A planner who disposes of growth assets to a trust and leaves the purchase consideration as a loan 

owing by the trust, limits the value of property in his/her estate to the amount of the consideration 

still owing to him/her at the date of his/her death.  Any increase in the value of assets will fall outside 

his/her estate, as the assets no longer belong to him/her.  Because a trust is not a natural person, 

it can never be liable for estate duty on its assets.   Estate duty will only be payable on the 

outstanding amount of the loan.  

 

This loan account can gradually be reduced during the estate planner's lifetime by loan repayments, 

further reducing the estate duty liability.   Actual cash must exchange hands, as a write-off of the 

loan will constitute a CGT event and therefore trigger CGT. 
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Any growth in the asset(s) will take place in the trust and not in the estate planner's hands.  The 

increase in value will not be included in the estate of the planner and the value of his/her estate is 

reduced accordingly and therefore, his/her estate duty. 

 

This mechanism can be illustrated by means of the following example: 

 

Mr Brave owns a block of flats with a current market value of R1,5 million.  Mr Brave's 

life expectancy is another 20 years and it is expected that the value of the block of 

flats will increase to R10 million in that period.  Mr Brave is considering selling the 

block of flats to a trust at the current market value.  Mr Brave will finance the sale by 

means of a loan to the trust. 
 
You are required to explain to Mr Brave what the effect of the sale will be on his 

estate. 
 

 

Before the sale, Mr Brave's estate consisted of a block of flats with a market value 

of R1,5 million.  This block of flats is sold at market value to the trust and after the 

sales transaction, it will no longer form part of Mr Brave's estate.  However, he is 

financing the transaction, and therefore, the trust, by way of a loan account, still 

owes him the amount.  When Mr Brave dies in about 20 years' time, there will be an 

asset (the outstanding amount of the loan) in his estate.  The block of flats is now an 

asset of the trust and an increase in the market value from R1,5 million to R10 million 

takes place in the trust.  If Mr Brave had not sold the block of flats to the trust, his 

estate would have consisted of the block of flats with a market value of R10 million. 

 

 

 

It is important not to defeat the objective of reducing estate duty on the planner's estate 

by falling foul of the provisions contained in section 3(3)(d) and (5) of the Estate Duty 

Act.  These  provisions may result in assets, which have been transferred to the trust, 

being deemed to be the deceased's property at his/her death, if it is found that he/she 

was competent at the time of his/her death to dispose of them for his/her own benefit 

or the benefit of the estate.  

 

What does it mean?  

It means that the value of the assets at the date of death will be included in the estate 

planner's estate – the very thing he/she was trying to prevent! 
 
This can be avoided! How?  

The planner cannot be the sole trustee of the trust as well as the beneficiary of the 

trust, for example.  If the planner still wants to retain some degree of control over his/ 

her assets, he/she may arrange that the trust deed require that all decisions of the 

trustees be made unanimously, so that the other trustees cannot act without his/her 

agreement. 
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The planner's assets can be transferred to the trust in two ways.  The following two questions need 

to be asked: 

 

1. If assets are sold to the trust, what are the consequences? 

2. If assets are donated to the trust, what are the consequences? 

 

ASSETS SOLD TO A TRUST ASSETS DONATED TO A TRUST 

 

The sale should be at market value to 

avoid donations tax becoming payable on 

a deemed donation, between the actual 

selling price and the market value. 

The donation of asset(s) will result in do-

nations tax at a rate of 20% on the value 

of the donation, which will become pay-

able immediately (rather than only at the 

death of the planner, in the form of estate 

duty).  The first R100 000 per annum will 

be exempt from donations tax. 

If the assets are sold on a loan account 

that bears interest at less than market-

related interest (or no interest), the provi-

sions of section 7 of the Income Tax Act 

can be applied as well as deem any capital 

gains made on the disposal of the assets 

to be the donor's for CGT purposes. 

Section 7 of the Income Tax Act may apply 

to the donor, where income is generated 

from these assets and is received by or 

accrues to the beneficiaries of the trust. 

 

 

 

Can you remember when you studied donations tax in learning unit 7?  Assets that 

are sold for less than their market values will result in a deemed donation, and 

donations tax is payable by the donor.  

 

In addition, do you remember that a donor can get a R100 000 annual exemption on 

the sum of all property donated during a year? 

 

As from 1 March 2017, section 7C of the Income Tax Act is applicable in respect of any amount 

owed by a trust in respect of a loan, advance or credit provided to that trust before, on or after that 

date. This is a measure to prevent estate duty and donations tax avoidance through asset transfer 

to a trust using interest free loans or loans with interest below market rates. 

 

This will mean that if you make a loan to a related party trust: 

 

 If you charge no interest or less than the “official rate of interest”, an amount equal to the 

difference between the interest charged and what the official rate of interest is, must be treated 

as a donation to the trust by that person for that year of assessment and donations tax of 20% 

will be payable. 
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10.3.3  Trusts and CGT  

 

CGT is payable by a trust in South Africa on any gains made due to a disposal of assets on/after 

1 October 2001.  Ordinary trusts must add 80% of the net gain to the taxable income of the trust. As 

trusts are taxed at a flat rate of 45% on taxable income, the effective rate of tax on capital gains is 

36%.  There is no primary residence rebate for ordinary trusts.  

 
10.3.4  Other advantages of trusts in estate planning 

 

10.3.4.1  Protection of minor beneficiaries and incapacitated persons 

 

Setting up a special trust for a mentally disabled or incapacitated person allows for the safe custody 

of assets while at the same time benefitting from lenient tax treatment from an income tax and CGT 

perspective.  Setting up a testamentary trust for the benefit of minor children provides some income 

tax benefits as well as preventing any funds from being held by the Guardian's fund on behalf of the 

minor. 

 

10.3.4.2  Protection against creditors 

 

A discretionary trust may enjoy creditor protection in the case of an estate planner or beneficiary's 

insolvency (subject to insolvency rules). 

 

10.3.5  Disadvantages of trusts in estate planning 

 

 The costs of transferring assets to a trust could be expensive for example, transfer duty on 

fixed property acquired by a trust will be levied. 

 

 The duties of trustees are extremely onerous and a trust deed cannot exempt trustees from 

personal liability if such person does not act with the required degree of care that can be rea-

sonably expected of a person who manages the affairs of others. 

 

 For a trust to be truly effective, the founder of the trust, on whose behalf a trust is used as part 

of an estate, has to give up control of the trust assets.  Loss of control by the founder is often 

resisted in practice.  Failure to give up control of trust assets could result in the property of the 

trust being deemed that of the founder on his/her death.  This would be deemed property 

because it would be property that the deceased was competent to dispose of for his/her own 

benefit or on his/her own behalf.  Lack of control, however, could result in the founder being 

deprived of assets and/or income during his/her own lifetime.  A planner must therefore 

carefully consider the desire to freeze or reduce assets against the commercial need to have 

assets and/or income. 
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It is vital to remember that the main purpose of a trust should be the protection of trust 

assets and beneficiaries’ interest.  Any possible tax saving should only receive secon-

dary consideration. 

 
 

10.4  THE USE OF COMPANIES 

 

Instead of transferring assets to a trust, a similar effect can be achieved by transferring assets to a 

company, of which the estate planner's spouse and children are the shareholders.  Any increase in 

the value of the assets transferred to the company will be for the benefit of the shareholders and will 

not increase the net value of the estate of the planner.  However, using a company merely shifts the 

liability for estate duty from the planner to his/her spouse and children, who will have the value of 

the shares included as property in their own estates.  An alternative course would be to transfer the 

assets to a company whose shares are held by a family trust. 

 

This can be illustrated by the following example: 

 

Mr Happy is a very wealthy man and he has assets amounting to R24 million in his 

personal name.  Mr Happy approaches you and asks you for advice on how to save 

some estate duty for when he dies one day.  

 

You must show Mr Happy the estate duty effect on the current structure, where no 

plan is implemented versus a new structure where a plan is implemented making use 

of a company.  Assume the assets in Mr Happy's estate grow 6% (compounded) in 

value each year. 

 

 

 

You advise him on the following plan: 
 
Mr Happy should create an inter vivos trust, where he and at least two other trustees 

are appointed.  He can nominate any beneficiaries to benefit from the trust. 

 

He must then create a company, where the company will issue 100 ordinary shares 

to the trust, effectively making the trust a 100% shareholder of the company.  Mr 

Happy must be issued with 120 non-cumulative preference shares with voting rights 

at a value of R1 each.  Mr Happy must sell all his assets at market value to the 

company.  The transaction should be financed by an interest-free loan.  This structure 

will ensure that Mr Happy will still have some control over his assets because of the 

preference shares (with voting rights) that he owns, while the growth of his assets is 

taking place in the trust and no longer in his personal name. 
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This structure can be illustrated as follows: 
 
                                                                 Trustee 

                                                             (Mr Happy) 

                                                Trustee                             Trustee 

 

 

 

                     Beneficiaries of  

                            trust 

 

                                                              

                                                               

                                                                 100% 

 

 

 

                                                                                               *  100 ordinary shares 

                                                                                                   issued to trust 

                                                                                               * 120 preference shares 

                                                                                                   issued to Mr Happy 

 

The effect on estate duty, should Mr Happy die in three years' time, is illustrated 

below: 
 

 

 

Current structure                          R 

Estate duty (if Mr Happy should 

 die in three years, with no plan) 

 

 

Estate value                         28 584 384  

(R24 million x 6% [com- 

pounded] x 3 years) 

 

Less: Abatement                  (3 500 000) 

Net estate                            25 084 384  

x 20%                                    5 016 877  

New structure                                  R 

Estate duty (if Mr Happy should  

die in three years after this pro- 

posed structure has been put in  

place) 

 

Estate duty            24 000 000  

(effectively, the loan) 

 

Less:  Abatement                    (3 500 000) 

Net estate                               20 500 000  

x 20%                                       4 100 000   

 

There is a saving of R916 877 in estate duty payable. 

The trust has the assets of R28 584 384 in its hands.  It will pay tax at a rate of 45% 

on any income that is generated by these assets, which is undistributed to the bene-

ficiaries in any year of assessment. 

Company 

Trust 
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10.5  DONATION OF ASSETS 

 

If the estate planner donates assets or cash to his/her children, these assets will fall outside his/ her 

estate at his/her death and consequently, there will be a reduction in the estate duty payable in 

his/her estate, while the assets are still being kept in the family.  At present, donations tax is 20% 

on donations and therefore, making large donations is an unattractive option.  An annual exemption 

of R100 000 does exist, but donations in excess of this amount are subject to donations tax.  

 

The donation of assets to the planner's children will merely shift the potential liability for estate duty 

to them if they already have substantial estates of their own, or will have substantial estates after 

the donation by the planner.  In addition, the donation of an asset is treated as a disposal at market 

value for CGT purposes, so the donor will be liable for this tax on any capital gains made on the 

donations of assets to his/her children. 

 

The disadvantage of using a donation is that it is an inflexible method because once the donations 

have been made, the asset is gone and the donation cannot be undone. 

 

Remember, donations to spouses are exempt from donations tax as well as to exempted organi-

sations, for example, public benefit organisations. 

 

 

While the estate planner may well save on donations tax, there may be other un-

planned tax implications arising from it.  

 

Be aware! Section 7 of the Income Tax Act may be applicable where assets have 

been donated.  Consider the following two examples: 

 

A taxpayer transfers an investment to his/her spouse (who is taxed at a lower marginal 

rate than he/she is), so that the spouse can pay tax on the profits of the investment.  

He/she saves donations tax, since donations between spouses are exempt from 

donations tax, and the spouse pays the tax at a lower marginal tax rate than he/she 

would.  

 

Do you think section 7 is applicable? If so, which subsection? 

 

 

Section 7(2) specifically deems these profits to be taxed in the hands of the taxpayer 

and not in the hands of the spouse. 
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The taxpayer transfers/donates an investment to his/her minor children.  He pays the 

donations tax (if the donation exceeds R100 000), but the children are taxed at a lower 

tax rate than himself/herself.  

Do you think section 7 is applicable?  If so, which subsection? 
 

 

Section 7(3) specifically deems these profits to be taxed in the hands of the taxpayer, 

and not in the hands of his/her children. 

 

 

 

 

10.6  USE OF DEDUCTIONS PERMITTED BY SECTION 4 OF THE ESTATE DUTY ACT 

 

Considerable savings in estate duty can be achieved by taking advantage of the deductions provi-

ded for in section 4 of the Estate Duty Act.  The more commonly used deductions are listed and 

discussed below. 

 

10.6.1  Bequests to a surviving spouse 

 

In terms of section 4(q), bequests to surviving spouses are deductible for estate duty purposes. 

Therefore, an estate planner will avoid estate duty at his/her death by leaving his/her entire estate 

to his/her surviving spouse.  The unutilised portion of his/her R3 500 000 estate duty abatement is 

then transferable to the surviving spouse, which the spouse can use in her/his estate at her/his 

death, in addition to the R3 500 000 abatement (an abatement of up to R7 million may be available 

for the surviving spouse). 

 

 

Remember, section 4(q) bequests and the portable spousal rebate were already 

covered in learning unit 6 (paragraphs 8.4.16 and 8.5) of the prescribed textbook.  

Work through the examples in the prescribed textbook again. 

 

An estate planner may not want to leave all his/her assets to the surviving spouse (for example, if 

he/she wants to provide for the surviving spouse of his/her second marriage but wants his/her 

children from his/her first marriage ultimately to inherit his/her assets).  Assets may be left to a trust, 

of which the surviving spouse will be the income beneficiary during her/his lifetime.  At the death of 

the spouse, the trust will be dissolved and the assets transferred to the children of the estate planner.  

 

Remember, all bequests to spouses are exempt from CGT. 
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10.6.2  Bequests to public benefit organisations 

 

In terms of section 4(h) of the Estate Duty Act, bequests to a public benefit organisation (and go-

vernment, or a local authority within the Republic of South Africa) can be deducted when calculating 

the estate value, thereby reducing the estate duty payable.  Therefore, if a planner bequeaths 

property to such an institution, he/she will reduce his/her estate duty payable, but it may be in conflict 

with the planner's preferences.  For example, he/she would perhaps want to keep the particular 

asset in the family. 

 

10.6.3  Books and works of art lent to the state 

 

In terms of section 4(o) of the Estate Duty Act, books, paintings and other artworks are exempt from 

estate duty, provided certain requirements are met.  The items concerned have to be loaned to the 

state or local government in South Africa in terms of a notarial deed for a period of 30 years. 

However, it may be in conflict with the estate planner's preferences. 

 

 

10.7  OTHER MATTERS TO CONSIDER IN ESTATE PLANNING 

 

10.7.1  Capital gains tax: liquidity and estate planning 

 

The estate planner needs to evaluate the impact of CGT on his/her estate plan.  CGT may place a 

burden on the liquidity of an estate.  A carefully structured will could go a long way in minimising the 

CGT effects in the estate itself, as no major annual exclusion is available to the deceased estate 

(currently only R40 000 per annum). 

 

In order to prevent liquidity problems caused by excessive CGT, where 

 the CGT liability exceeds 50% of the net value of the estate (before taking CGT into account), 

and 

 the executor is required to dispose of an asset to pay the CGT, 

the heir can elect to accept the asset and the liability for the excess over 50% of that net value. The 

liability plus interest will then have to be paid by the heir within three years.  

 

 

This was covered in paragraph 10.3.15, learning unit 5 of the prescribed textbook.  

Please work through the example again. 
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10.7.2  Transfer duty 

 

In the event of immovable property being transferred to a person (including a close corporation, 

company or trust) in terms of a last will and testament, or as a result of intestate succession, no 

VAT or transfer duty is payable. 

 

The estate planner needs to balance the benefits and financial implications of transferring assets 

from one entity to another, taking into account transfer duty costs, conveyance fees, etc, against 

the future benefits.  He/she should bear in mind that transfer duties will seldom be payable upon 

death if the property remains in his/her estate. 

 

Transfer duty is calculated on the value of the immovable property (purchase price or fair value, 

whichever is the higher). 

 

On or after 1 March 2017 until 28 February 2018 transfer duty is payable at the following rates on 

transactions not subject to VAT: 
 
Acquisitions of property by all persons 
 
Property value rate of duty 
 

R0 – R900 000  0% 

R900 001 – R1 250 000 3% on the value above R900 000 

R1 250 001 – R1 750 000 R10 500 plus 6% on the value above R1 250 000 

R1 750 001 – R2 250 000 R40 500 plus 8% on the value above R1 750 000 

R2 250 001 – R10 000 000 R80 500 plus 11% on the value above R2 250 000 

R10 000 001 and above R933 000 plus 13% on the value above R10 000 000 

 
Transfer duty will be exempted if the purchase price/value is R900 000 or less. 

 

10.7.3  Value-added tax (VAT) 

 

If a seller is a VAT vendor, transfer duty is not payable.  A notional VAT input credit may be claimed 

when a VAT vendor buys a fixed property from a non-VAT vendor.  To combat abuse, this notional 

VAT input is currently limited to the transfer duty paid by the purchasing VAT vendor. 

 

The VAT and transfer duty link has resulted in the notional VAT input credit being delinked from the 

transfer duty payable, and the quantum of the notional VAT input credit being set equal to the tax 

fraction (14 /114) of the lower of the: 
 

 selling price (consideration) payable for the property 

 open-market value of the property 
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The purchaser of shares or members' interest will be liable to pay deemed transfer duty if the seller 

is not a VAT vendor. 
 
 

 

Transfer duty and VAT are included here for completeness sake.  You will not be ex-

pected to apply their implications in a scenario.  You must just be aware that there 

may be transfer duty and VAT implications in estate planning, which the estate planner 

will need to take into account.  Therefore, you can just read the above sections. 

 

10.8  SUMMARY 

 

In this learning unit, some estate-planning tools that will assist an estate planner in meeting his/her 

estate planning objectives and ultimately executing his/her estate plan were discussed.  Some of 

the estate-planning tools are not unfamiliar to you, for example, the will, which was already covered 

at the beginning of this module in learning unit 2, and donations and deductions permitted under 

section 4 of the Estate Duty Act.  The recent topic of trusts is very important because if it is properly 

structured, a trust can be a highly effective tool in an estate plan, achieving numerous estate-

planning objectives.  These sections of the work, which have now been covered, will need to be 

integrated and applied practically.  This means that you will need to act in an advisory capacity and, 

for example, generate new estate plans; analyse and/or criticise existing estate plans; and evaluate 

the practicality of an estate plan and to what extent the planning objectives have been met.  This 

will be covered in the next and final learning unit 11.  

 

POINTS TO PONDER  
 
o Estate duty contributes only a small part of budgeted state revenue.   It remains 

unclear why estate duty continues to exist.  Do you think it should be scrapped? 
 

o The Treasury indicated its concern about the use of trusts to avoid estate duty, 

which it intended to review.  Do you think this is a good idea?  Motivate. 

 

 

 
 

WRAP-UP 

 

After the estate-planning objectives are set, the following tools can assist in “how” you are going to 

execute the estate plan: 

 Last will and testament  

 Assurance policies 

 Trusts 

 Companies 

 Donations 

 Section 4 of the Estate Duty Act 
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Note: Other methods besides a trust can be used to freeze the growth of assets, for example, option 

agreements and other quite complex structures using companies and trusts, which are beyond the 

scope of this module.  In addition, from an estate-planning point of view, foreign trusts and foreign 

property have also not been dealt with in this module. 

 

Summary 

 

Estate-planning tool Estate-planning objective achieved 

A valid will meets valid estate-

planning objectives 

- Efficient administration 

- Reduction in taxes 

- Protection of beneficiaries and minor dependants 

- Avoidance of fragmentation of assets 

Assurance polices and bequest 

price 

- Efficient administration 

- Provision for liquidity 

- Protection of beneficiaries and minor dependants 

Trusts - Reduction in estate duty (by "freezing" growth of  

  assets and other taxes) 

- Protection of beneficiaries and minor (or incapacitated) 

  dependants 

- Protection from creditors 

Companies Reduction in estate duty (by "freezing" growth of assets 

and other taxes) 

Donations Reduction in taxes 

Section 4 deductions available 

in Estate Duty Act 

Reduction in estate duty 

 

 

 

Now you have completed this learning unit, please revise the learning objectives 

and make sure that you have attained all of them.  

 

This learning unit is important, as it is the crux of estate planning.  Once you understand the need 

for estate planning and its objectives, you will be able to identify the correct measures or tools to 

meet the estate-planning objectives.  Your understanding of estate-planning tools will have to be 

applied when compiling an estate plan in an advisory capacity. 

  

 

 

Complete the self-assessment test "Estate planning tools" found on myUnisa. 
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SELF-ASSESSMENT QUESTIONS 

 
QUESTION 1  (25 marks, 30 minutes) 

 

Mr Daredevil (42 years of age) is a bachelor who lives with his mother.  He has a relatively simple 

estate. He has some assets and liabilities.  He is planning to bungee-jump off the highest bridge in 

Europe and realises he has not prepared a last will and testament, nor has he done any planning 

regarding his estate.  He knows that he would not like to burden his mother with the administrative 

headache of winding-up his estate.  He would also like to have enough money to cover the admini-

strative expenses involved in winding-up the estate and to be able to pay for estate duty.  In addition, 

he wants to pay as little tax as possible.  He would also like to provide for his mother's livelihood 

should he die. 

 

Mr Daredevil's estate currently consists of only the following: 

 

Assets 

Residence (that he owns) 

Bachelor pad in London, United Kingdom – valued in rand 

Listed shares 

Racing motor bike 

Motor vehicle 

Cash in the bank 

 

Liabilities 

Instalment sale agreement – outstanding balance on motor bike 

Loans 

            R      

2 800 000 

4 200 000 

     60 000 

   450 000 

   750 000 

   170 000 

 

 

   175 000 

     67 000 

 

REQUIRED: Marks 

 

Advise Mr Daredevil on the estate-planning measures/tools he can implement and 

explain why each one will satisfy his needs. 

 

25 

 

 

QUESTION 2  (17 marks, 20 minutes) 

 

You meet Mrs Chatterbox while sitting next to her on a flight to Cape Town.  Mrs Chatterbox tells 

you all about her life.  You quickly learn that she is a widow, has four children and seven grand-

children and has accumulated a significant amount of wealth in her lifetime.  She asks you the 

following questions during the flight: 
 
1. What is the difference between an inter vivos trust and a testamentary trust? 
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QUESTION 2  (continued) 

 

2. If I decide to donate some of my assets to an inter vivos discretionary trust, who are the parties 

involved and what will the tax implications be for each?  Assume that I am the founder and one 

of three trustees and that my four children and grandchildren are beneficiaries of the trust. 

 

REQUIRED: Marks 

You must answer each of the above questions that Mrs Chatterbox has asked you. 

Question 1: 

Question 2: 

 

5 

12 

 

 

ASSESSMENT CRITERIA 

 
We could assess your knowledge of this learning unit by way of assignments or in the examination 

by asking you to do the following: 

 

 Explain each of the estate-planning tools. 

 Determine estate-planning tools that will meet the decided estate-planning objectives. 
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NOTES 
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INTRODUCTION 

 

In this learning unit, you will integrate your newfound knowledge of estate-planning objectives and 

tools.  You will also be expected to integrate the knowledge you have acquired when studying estate 

duty, capital gains tax and donations tax.  A practical approach will be followed in this learning unit 

by working through case studies.  You will be guided through these case studies by means of 

comments and/or notes, which will hopefully assist you in gaining an understanding of the key 

principles of estate planning as well as seeing the thought process involved in executing a good 

estate plan based on the particular circumstances. 

 

 

STUDY PROGRAMME 

 

You should complete this learning unit in week 13 of the study programme.   

You should spend a minimum of 10 hours on this learning unit. 

 

 

LEARNING OUTCOMES 

 

After completing this learning unit, you should be able to 
 

 Set estate-planning objectives when compiling an estate plan in an advisory capacity 

 Determine appropriate estate-planning tools needed to meet specific estate-planning objec-

tives 

 Analyse an existing estate plan and provide solutions to improve it 

 Critique existing estate plans 

 Advise a client on solutions that will assist the client in achieving his/her estate-planning 

objectives 

 

 

PRESCRIBED MATERIAL FOR THIS LEARNING UNIT 

 

There is no prescribed textbook for this section of the module. 

 

NOTE: Since there is no prescribed textbook for this section of the module, the content that you 

need is contained in the study guide.  Therefore, in order to master this section, you must read the 

study guide.  It might appear as if you would have to do a lot of reading, but it replaces the reading 

you would have done had there been a prescribed textbook for this section on estate planning. 



TAX3703/103   
 

  41
  

CONTENT OF THE LEARNING UNIT 

 

11.   ESTATE PLANNING: A PRACTICAL APPROACH 
 

11.1  WHERE TO START? 

 

When assisting, advising on, or executing an estate plan in an advisory capacity, you should start 

with the estimate of assets and liabilities of the estate planner, in other words, his/her "net worth". 

An estimate of the liquidity of the estate should also be done. 

 

An estate planner's net worth calculation assists with the following: 

 

●    Getting a snapshot on what the estate planner is worth financially 

●    Seeing how vulnerable he/she might be to shifts in his/her circumstances 

●    Guarding against the effects of tragedy by letting him/her review how much income 

will be available to support his/her family, including proceeds from insurance policies 

●    Understanding how risk tolerant and comfortable the planner is regarding handling of 

his/her debt 

●    Reflecting on the planner's lifestyle and what is important to him/her 

 

When estimating a planner's net worth, basically a list of all the planner's assets and liabilities must 

be obtained. 

 

For a quick estimate of the liquidity of the estate, the following must be obtained: 

 

 Items (estimated rand values) Examples 

A Claims in favour of the estate, turned 
into cash 

Cash (bank accounts) 

  Life insurance payable to the estate 

  Life insurance to cover mortgage 
bond and estate duty 

  Retirement annuity lump sum 
payable to the estate 

  Bequest prices payable by heirs 

B Cash bequests made in a will  

C Claims against the estate Debts payable by the estate planner 

  Credit card 

  Mortgage bond 

  Taxation liability 

  Loans to be repaid 
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 Items (estimated rand values) Examples 

D Administrative expenses Executor's fees 

  Master's fees 

  Funeral expenses 

  Estate duty 

  CGT 

A - (B + C 
+ D) = 

Estimate of cash available in the estate  

 

 

11.2  SETTING OF PLANNING OBJECTIVES 

 

It is very important to meet with the estate planner if you are acting in an advisory capacity and to 

establish what his/her estate-planning objectives are.  Remember to show compassion towards the 

planner and understanding of his/her needs and wishes.  You should always follow a pragmatic 

approach to the solution of problems without forgetting the applicable legal principles.  The legal 

principles should be grasped and applied in a sensible and practical manner. 

 

 

11.3  CASE STUDIES 

 

You will now work through the following case studies relating to estate planning.  These case studies 

are an indication of what you can expect in an assessment in the form of assignments and/ or the 

examinations. 
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CASE STUDY 1 

 

Background  

 

This example shows the effect on estate duty and capital gains tax in an estate, when no planning 

versus some planning was done. 

 

The facts 

The estate consists of the  

following: 

Assets 

 

Residence 

Investment property 

Game farm 

Personal assets 

Listed shares 

Life insurance policies 

Cash on hand 

Total 

 

Liabilities 

Bond 

Administration costs 

Base cost as on 

1 October 2001 

R 

 

500 000 

600 000 

500 000 

 

400 000 

 

 

Market value – 

today's value 

R 

 

1 750 000 

1 200 000 

1 000 000 

   100 000 

   700 000 

1 000 000 

   500 000 

Market value at date of 

death 

R 

 

2 000 000 

1 800 000 

1 500 000 

   100 000  

1 200 000 

1 200 000 

   600 000 

6 250 000 8 400 000 

 

(500 000) 

 

 

(250 000) 

(250 000) 

(500 000) (500 000) 

 

Content of the will 

 

The residence, personal assets and R500 000 in cash must be left to the surviving spouse and the 

residue to the children. 

 

Assume the testator dies on 1 December 2017. 

 

  



TAX3703/103   
 

  44
  

Scenario 1: When no planning is done, the effect is as follows: 

 

Capital gains tax 

 

Primary residence – left to 

spouse 

Investment property 

(R1 800 000 – R600 000) 

Game farm 

(R1 500 000 – R500 000) 

Listed shares 

(R1 200 000 – R400 000) 

Life insurance policies 

Cash on hand 

Less: Annual exemption 

 

 

Included @ 40% 

 

Note 

 

 

1 

 

2 

 

 

 

 

3 

3 

 

R       

 

 

–       

 

1 200 000  

 

1 000 000  

 

   800 000  

–       

–       

(300 000) 

Estate duty 

 

Total assets at date of death 

Less: Liabilities 

          CGT 

Bequest to surviving spouse 

 

Less: Abatement 

 

 

 

 

 

 

 

Estate duty @ 20% 

 

Note 

 

 

 

 

4 

 

5 

R      

 

8 400 000  

(500 000) 

(899 100) 

(2 600 000) 

4 400 900  

(3 500 000) 

900 900  

 

 

 

 

 

 

180 180   

2 700 000  

 

1 080 000  

  

 

Scenario 2: Owner sells the investment property, game farm and shares to an inter vivos 

trust on 2 October 2001 on a loan account bearing interest at the official rate. 

 

Estate consists of the following: 

Assets 

 

 

Residence 

Personal assets 

Life insurance policies 

Loan account 

Cash on hand 

 

Total 

 

Liabilities 

Bond 

Administration costs 

Note 

 

 

 

 

 

 

6 

Market value – 

at date of death 

R 

 

2 000 000  

   100 000   

1 200 000  

1 500 000  

   600 000  

5 400 000  

 

 

(250 000) 

(250 000) 

(500 000) 
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The effect of the planning is as follows: 
 
 

Capital gains tax 
 

Note 

 

R       

Nil  
 

Estate duty 

Total assets at date of death 

Less: Liabilities 

          CGT 

Bequest to the surviving spouse 

 

Less: Abatement – limited 

Estate duty @ 20% 

 

 

 

7 

 

 

 

8 

 

5 400 000  

(500 000) 

–       

(2 600 000) 

2 300 000  

(2 300 000) 

Nil  
 
It is clear that scenario 2 is more advantageous, as no CGT or estate duty is payable versus the 

amount of R1 079 280 (R899 100 + R180 180) that is payable in scenario 1.  This case study is a 

good indication of what a bit of estate planning can achieve, even if it is simple. 

 

Comments 
 

1. When a deceased's assets are bequeathed to the surviving spouse, the deceased is deemed 

to have disposed of his assets at the date of death, but that the CGT liability is postponed until 

the death of the surviving spouse. 

2. The deceased is deemed to dispose of his assets at market value at the date of death. 

Therefore, you need to calculate the CGT by taking the market value of the assets at the date 

of death less the base cost of the assets.  The base cost is the valuation date values obtained 

on 1 October 2001.  Therefore, R1 800 000 – R600 000 = R1 200 000.  This is also applied to 

the game farm and the listed shares. 

3. There is no CGT on insurance policies or cash. 

4. The calculated CGT liability can be deducted in the estate. 

5. The amount of R2 600 000 left to the surviving spouse in terms of the will is deducted in the 

estate in terms of section 4(q) of the Estate Duty Act. 

6. The assets sold to the trust (on 2 October 2001) amount to R1 500 000.  The 1 October 2001 

values are used: R600 000 (investment property), R500 000 (game farm) and R400 000 (listed 

shares).  These assets were sold on a loan account.  All that remains then in the estate of the 

deceased at the date of death is the loan account of R1 500 000, being an asset. The assets 

in the trust have grown in value from R1 500 000, at the date at which they were sold, to 

R5 400 000 at the date of death.  This growth occurs in the trust and not in the estate of the 

deceased. Note the loan bears interest at the official rate in this scenario. If the loan did not 

bear interest, there would be a donation in the hands of the seller for R120 000 (R1 500 000 x 

8% (official rate of interest)) and donations tax at a rate of 20% would be payable of R24 000 

(ignoring the R100 000 annual donation exemption that would apply to the individual). 
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7. The high-value assets (investment property, game farm and listed shares) are not in the 

deceased's hands anymore but in the trust in scenario 2.  Therefore, there is no CGT liability 

upon the death of the deceased versus the CGT liability of R1 080 000 in scenario 1. 

8. There is no estate duty payable in scenario 2.  This is mostly because the high-value property 

was taken out of the estate a long time ago and placed into a trust. 

 

 

CASE STUDY 2 

 

Background 

  

This case study considers the shortcomings of an existing plan and also considers a proposed 

structure. 

 

The facts 

 

Koos du Plessis (55 years old) is a wealthy farmer and businessman.  He is married out of com-

munity of property to Bets and has three children.  His eldest son Chris is 27 years old and is the 

foreman on Koos's farm, Grootfontein.  His daughter, Diana, is 25 years old and married to Dirk 

Swart.  Koos and Bets are not happy with her choice of husband, as Dirk is already 45 years old 

and he seems to be a spendthrift.  Koos's youngest daughter Ester is 17 years old and a first-year 

student studying to become an artist. 

 

Koos and Bets's statement of financial position on 28 February 2018 is as follows: 

 

Item 

 

Farm Grootfontein, with implements and livestock 

Residence 

Holiday home 

Vacant stand in elite suburb 

Shares: 

 Du Plessis Manufacturing (Pty) Ltd 

 Du Plessis Property (Pty) Ltd 

 Listed shares 

Insurance polices 

 

Debts and bank overdraft 

 

Koos 

R       

8 000 000  

 

2 000 000  

 

 

4 800 000  

1 600 000  

1 200 000  

   800 000  

Bets 

R       

 

3 600 000 

 

   600 000 

 

 

 

 

   400 000 

18 400 000  

(2 800 000) 

4 600 000 

0 

15 600 000  4 600 000 
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Koos owns 100% of the shares in Du Plessis Manufacturing (Pty) Ltd and Du Plessis Property (Pty) 

Ltd.  Immovable property has increased to the value of 3% per annum.  The value of shares and 

insurance policies has increased by 3% and 10%, respectively.  In terms of Koos and Bets's wills, 

their three children are the sole beneficiaries in equal parts.  This is all the estate planning they have 

done until now. 

 

1. List the main shortcomings of Koos and Bets's current estate plan. 

 

2. Discuss all the advantages and disadvantages of the following plan: 

 
       Assume that Koos's mother creates a discretionary trust (formed in South Africa) with Koos, 

his attorney and his accountant as the trustees and Bets, Chris, Diana and Ester as the 

beneficiaries.  Thereafter, the family holding company, Du Plessis Holdings (Pty) Ltd, will be 

created with 100 ordinary shares of R1 each issued to the trust and 120 non-cumulative re-

deemable preference shares with voting rights and a par value of R1 each issued to Koos. 

Koos will then sell all his assets (except his life insurance) at market value to Du Plessis 

Holdings (Pty) Ltd.  The cost price will be financed with a loan from Koos to Du Plessis Holdings 

(Pty) Ltd. 

 

3.  Discuss the donations tax, estate duty and income tax implications if Koos donates the   farm 

Grootfontein with implements and livestock to: 

  

 i)  Bets 

 ii)  Ester 

 

 

SUGGESTED SOLUTIONS 

 

1.  The main shortcomings of the current estate plan are as follows: 

 

 Most of the growth assets are in Koos's hands. 

 Koos has no liquidity to pay for estate duty. Some of the assets would need to be sold to 

finance the estate duty. 

 Koos has no liquidity to pay the CGT. 

 No roll-over relief has been utilised for CGT purposes, namely, leaving assets to the sur-

viving spouse. 

 No provision has been made for Bets's livelihood after Koos's death. 

 There are no cash resources to pay for the family's day-to-day expenses during the period 

of finalising the estate. 

 No section 4(q) deduction has been utilised, namely, leaving assets to the surviving 

spouse. 
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 The inheritance of the minor child, Ester, has not been considered. Her inheritance will 

have to be placed in the Guardian's Fund until she reaches the age of majority.  She is 17 

years old.  

 Koos's estate will grow, which may lead to payment of high estate duty and CGT.  No 

instrument has been used to limit such growth. 

 Chris, who is the foreman, has no guarantees that he would be able to stay on at the farm. 

 No provision has been made to protect Diana's part of the inheritance against her husband, 

who is a spendthrift. 

 

2.  Advantages and disadvantages of the proposed plan: 

 

Advantages 

 

1. Koos is able to control the company, while growth 

of the assets occurs in the family company and 

ultimately in the trust. 

2. Flexibility can be provided for according to their 

wishes, as it is a discretionary trust. 

3. There is no donations tax, as the assets are sold 

to the company at market value. 

4. Koos controls the trust by way of the company 

income and assets, which flow to the trust. 

5. There is no risk of section 3(3)(d) of the Estate 

Duty Act applying, since Koos is not the only 

trustee of the trust. 

6. Koos can receive income and capital through 

earning interest on or repayment of the loan. 

7. Repayment of the loan results in a non-taxable in-

come and reduces his estate for estate duty pur-

poses. 

8. There is no fragmentation of assets. 

9. The children are protected against financial insta-

bility. 

10. Provision is made for Bets (she is a beneficiary of 

the trust) 

11. Estate duty problems are not transferred to Bets. 

12. CGT is saved. 

13. The future growth of the value of Koos's estate is 

limited. 

14. The trust will not have complicated income tax 

problems.  It will only receive dividends and per-

haps interest if no money is distributed. 

 

Disadvantages 

 

1. Capital gains tax is payable on the sale of 

assets to the company. 

2. No provision is made for the settlement of 

debts and a bank overdraft in Koos's estate. 

3. Section 7 of the Act could apply.  The income 

generated from the assets in the company, 

which will ultimately flow to the trust and be 

distributed to the beneficiaries, might be taxed 

in Koos's hands.  The sale of the assets to the 

company could be seen as a disposition or 

settlement made by Koos. 

4. Section 7(2) income distributed to Bets could 

be taxed in Koos's hands and section 7(3) in-

come distributed to Ester, could also be taxed 

in Koos's hands. 
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3. Discuss the donations tax, estate duty and income tax implications if Koos donates the 

farm to: 

 

(i)  Bets (ii)  Ester (minor child) 

Donations tax 

Donations tax is exempt in terms of section 56(1)(b), 

that is, donations between spouses. Therefore, Koos 

will not pay donations tax. 

 

Estate duty 

There are no implications for Koos. 

The farm will be included in Bets's estate. 

 

Income tax 

In terms of section 7(2), income from the farm will be 

taxable in Koos's hands and not in Bets's. 

 

 

 

Donations tax 

Koos will pay 20% donations tax on the fair market 

value of the farm.  He will be allowed the R100 000 

exemption per year (if not already used). 

 

Estate duty 

There are no implications for Koos. 

The farm will be included in Ester's estate. 

 

Income tax 

The income from the farm will be deemed Koos's 

for as long as Ester is a minor.  As soon as she be-

comes a major, she will be liable for payment of 

income tax on the income. 

 

Comments 

 

This case study appears to be quite complicated.  Don't be intimidated by such a question!  You can 

still apply the basics of estate planning.  Remember to discuss and deal with each particular issue 

or suggestion at hand.  Keep your estate-planning objectives and the various tools in mind at all 

times when critically evaluating an existing plan.  Assess whether the objectives of a good estate 

plan are being applied or not (for example, liquidity, minimisation of taxes, proper administration, 

and avoidance of fragmentation of assets) and whether the surviving spouse and dependants are 

cared for.  The above solution is not a comprehensive answer but provides only some guidelines.  

We will consider any valid argument or other consideration when marking questions of this nature 

in your assignments or in the examination. 
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CASE STUDY 3 

 

Background  

 

This case study considers a relatively simply estate plan that implements the use of a testamentary 

trust. 

 

The facts 

 

Mr Miser is 70 years old and has accumulated much wealth in his lifetime.  He has numerous 

investments consisting of shares and properties.  He is married in community of property to Mrs 

Miser.  He has three children, all of whom are married, and seven grandchildren.  He recently e-

mailed you requesting some estate planning advice (as he did not want to spend money and pay to 

see a financial advisor).  In the e-mail, he communicated the following estate-planning objectives 

that he would like to achieve: 

 

1. I would like to save as much estate duty as possible. 

2. I would like to ensure that my spouse is taken care of should I pass away before her. 

3. I would like all my children to enjoy the benefit of my assets equally, when my wife and I have 

both passed away. 

4. I would like to make sure that enough cash will be available when my wife or I die in order to 

settle all the taxes that will become due and payable. 

 

Mr Miser also told you that he does not have a last will and testament and does not want to establish 

an inter vivos trust. 

 

You must propose an estate plan for Mr Miser, explaining what estate-planning tools you will use as 

well as how each one will meet his estate planning objectives.  

 

Suggested solution 

 

Dear Mr Miser 

 

I have come up with a proposal on how best to meet the estate-planning objectives you wish to 

achieve. 

 

Objective 1 

 

In order to save on estate duty, I suggest that you use the section 4(q) deduction available in the 

Estate Duty Act.  Leave all assets to the surviving spouse.  You and Mrs Miser are married in 
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community of property, so this deduction can be applied whenever the first of you passes away. 

This will ensure that no estate duty will be payable upon the death of the first dying spouse, as the 

estate value will be nil and the estate duty is postponed until the passing of the second spouse. 

When the second spouse dies, the unutilised abatement of R3,5 million when the first spouse died 

is available in addition to the R3,5 million abatement that is currently available, making R7 million 

available to be used in the estate.  

 

Objective 2 

 

Ensuring that your wife is taken care of should you die before her can be achieved by taking out 

insurance on your life and nominating your wife as the beneficiary of the insurance policy.  Note, 

however, that the policy will be included in your estate.  Another way of providing an income for your 

wife is to take out a living annuity.  You will receive a monthly amount and you can nominate your 

wife as the beneficiary in the event of your death. 

 

Objective 3 

 

To allow all your children to enjoy your numerous investments in the form of properties and shares 

equally, I suggest you consider creating a testamentary trust.  This trust will come into existence 

when both you and your spouse have died.  Upon the second spouse dying, all the assets in the 

estate will be bequeathed to the testamentary trust.  No donation or sale of the assets occurs 

therefore, avoiding donations tax or expecting the trust to come up with cash or a loan to purchase 

the assets.  

 

You or your spouse will be the founder of the trust, with your three children being the trustees.  You 

can also appoint your children as the beneficiaries.  This will avoid fragmentation of assets amongst 

the three children.  It will allow the children to be protected against any financial instability of their 

spouses.  It will also keep the assets that appreciate over time outside of their respective estates, 

ensuring that they would not have to pay a high estate duty on their death.  The trust will then receive 

the income generated in the form of rental, dividends and interest on the various investment 

properties.  The trust can distribute these different forms of income to the beneficiaries, thereby 

ensuring that the children enjoy the benefit of these assets. 

 

Objective 4 

 

To establish whether you have enough cash available to settle any taxes payable upon death, I 

would need to assess your balance sheet and determine the liquidity position of the estate.  I will 

need to take into account all claims in favour of your estate, which involve cash or which will be 

turned into cash, less any claims against the estate plus administrative expenses.  If there is a 

shortfall, I would suggest taking out a life insurance policy on your life that will pay out directly to the 

estate. 
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General suggestions 

 

I suggest that you draw up a will as quickly as possible, incorporating the above propositions made.  

The will must adhere to all the requirements to ensure that it's a valid will. 

 

Please do not hesitate to contact me should you wish to discuss any of the above matters further or 

if you have any questions about the above. 

 

Kind regards 

 

Student 

 

Comments 

 

This was a relatively straightforward estate plan that needed to be drawn up.  The plan considered 

the "client's" needs/objectives for which estate-planning tools had to be chosen to best meet the 

objectives.  The above solution is not a comprehensive answer but only a guideline.  We will consider 

any valid argument or other consideration when marking questions of this nature in your 

assignments or in the examination. 

 
 

11.4  SUMMARY 

 

In this learning unit, case studies are examined.  You should work through these case studies to 

gain an idea of how you will be assessed in an assignment and/or in the examination.  These case 

studies require an integrated approach to estate-planning objectives and tools, as well as your 

knowledge of estate duty, GCT and donations tax. 

 

 
 

WRAP-UP 

 

In the case studies, you were expected to do the following: 

 

 List shortcomings of existing estate plans. 

 List advantages and disadvantages of existing plans and proposed plans. 

 Discuss CGT, estate duty and income tax implications. 

 Propose an estate duty plan, ensuring that estate-planning objectives are met. 
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Now that you have completed this learning unit, please revise the learning objectives and 

make sure that you have attained all of them.  

 

 

ASSESSMENT CRITERIA 

 
We could assess this learning unit by means of assignments or in the examination by asking you to 

do the following: 

 

 List advantages or disadvantages of existing estate plans. 

 Critique/evaluate proposed estate-planning tools used in proposed estate plans. 

 Discuss estate duty, donations tax and CGT implications. 

 Calculate the effect of estate duty, CGT and donations tax on existing and proposed estate 

plans. 

 Determine estate-planning tools that will help meet the decided estate-planning objectives. 
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Solutions to self-assessment questions in learning unit 9 

 
QUESTION 1  (5 mars, 6 minutes) 

 

Solution 

1. To ensure that the estate planner's dependants and beneficiaries are cared for after he/she 

has died (1) 

2. To ensure that the estate can be efficiently wound up and there will be no delays because of 

administrative problems (1) 

3. To ensure that the estate is liquid in order to enable the executor to settle all outstanding debts 

without placing this burden on the beneficiaries/heirs (1) 

4. To try to minimise the payment of taxes within the realm of current legislation (1) 

5. To ensure the assets are disposed of in accordance with the planner's wishes and not, for 

example, according to the Intestate Succession Act, where the planner has left no will or an 

invalid will (1) 

 
 
QUESTION 2  (13 marks, 16 minutes) 
 

Solution 

 

1. In terms of the Estate Duty Act, when a person dies in South Africa, estate duty is levied on 

all assets of whatsoever kind owned by the deceased, which constitutes property and pro-

perty deemed property in his/her estate. (1)  An estate planner will want to minimise the 

amount of estate duty that is payable on his/her death. (1)  The estate planner must also 

ensure that there is enough cash in the estate to be able to pay the estate duty. (1)  Ensuring 

that there is enough cash in the estate will prevent the executor from having to sell some of 

the existing assets at perhaps unfavourable values. (1) 

2. When someone dies, he/she is deemed to dispose of all the assets he/she has owned at the 

date of death in terms of the Eight Schedule of the Income Tax Act.  This will result in CGT 

being payable. (1)  The deceased as well as the deceased's estate must pay CGT should 

the executor sell the assets. (1)  The estate planner must also ensure that there is enough 

cash in the estate to be able to pay the CGT. (1) 

3. Transfer duty may be payable if the estate planner decides to sell assets during his/her 

lifetime whilst executing his/her estate plan. (1)  The planner will need to consider this, and 

even though the transfer duty is paid by the buyer of immovable property, (1) it is neverthe-

less a tax that all parties involved need to consider and which should be minimised as far as 

possible by the estate plan. (1) 

4. Securities transfer tax arises if the planner decides to sell any shares that he/she owns whilst 

executing an estate plan. (1)  The planner will need to pay this tax, and he/she can recover 

it from the person to whom the shares are transferred. (1) 
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QUESTION 3  (5 marks, 6 minutes) 
 
 

Solution 

Assets appreciate over time. (1)  These high-value assets will form part of an estate when a person 

dies, resulting in large estate duty being payable. (1)  Freezing the growth value of these assets 

means implementing a mechanism that will allow this growth to occur outside of the estate 

planner's estate. (1)  This will result in less estate duty being payable upon death. (1)  An example 

of a mechanism is a trust. (1) 
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Solutions to self-assessment questions in learning unit 10 

 

QUESTION 1  (25 marks, 30 minutes) 
 

Solution  

1. Mr Daredevil must prepare a will. (1)  This will ensure that his estate is not distributed in ac-

cordance with the provisions of the law of intestate succession. (1)  In the will, he must de-

termine how his estate should devolve and how it should be distributed when he dies. (1) The 

will should ensure that the estate is efficiently administered upon Mr Daredevil's death. (1) Mr 

Daredevil should not nominate his mother as the executor of the will, since he does not want 

to burden her with the administrative duties of winding-up his estate.  An executor is ultimately 

responsible for the administration of the testator's estate. (1) 

                                                                                                                                        (5) 

2. Mr Daredevil should consider taking out a life insurance policy. (1)  It is apparent from his 

balance sheet that he does not have enough cash to cover estate duty and CGT (1) as well 

as administrative costs related to winding-up an estate such as executor's remuneration, mas-

ter's fees and funeral costs. (1)  Currently, cash of R170 000 is available in the bank, but it is 

not enough to settle even the loans and the outstanding balance on the instalment sale 

agreement, assuming he should die today, let alone the estate duty and CGT. (1)  If Mr 

Daredevil doesn't take out life insurance, it will place an administrative burden on the executor 

(1), as the executor will have to sell assets in the estate in order to get cash to cover the 

administration costs and taxes for which the estate will be liable. (1)              

                                                                                                                                         (6) 

3. Mr Daredevil should consider taking out a life insurance policy, specifically nominating his 

mother as the beneficiary of the policy. (1)  This will ensure that his mother's livelihood, 

namely, income needs, future expenses, etc, is being taken care of. (1) 

                                                                                                                                         (2) 

4. The use of an inter vivos trust or a company may assist Mr Daredevil with the saving of estate 

duty and CGT. (1)  Since his estate is relatively small and it has only two assets that will 

appreciate over time, (1) being the residence and the London property, the cost of establishing 

a trust or a company should be weighed up against the possible future saving of taxes. (1)  

Incidental costs involved in transferring an asset to a trust, such as transfer duty and securities 

transfer, need also be considered. (1) 

                                                                                                                                         (4) 

5.  Mr Daredevil can consider donating some of his assets, (1) as it will reduce his net estate 

value, thereby creating an estate duty saving.  However, he will have to pay donations tax. (1)  

He can consider donating a maximum of R100 000 per annum without attracting a liability for 

donations tax. (1) 

                                                                                                                                         (3) 
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QUESTION 1  (continued) 
 

6. Mr Daredevil can consider utilising the section 4(h) deduction available in the Estate Duty Act, 

namely, bequeathing some of his assets to a public benefit (welfare) organisation. (1) Any 

amount left to this organisation can be deducted when calculating the net estate, thereby 

creating an estate duty saving. (1)  Mr Daredevil cannot use the section 4(q) deduction, as he 

does not have a spouse, or section 4(o), as he does not have any books, paintings or artwork 

that he can lend to the state. (1) 

                                                                                                                                         (3) 

7. Mr Daredevil should review his estate plan regularly (1) and make the necessary adjustments 

should any of his circumstances change, for example, if he gets married or has children, his 

mother passes away, or he purchases new property or investments. (1) 

                                                                                                                                         (2) 

 
 

QUESTION 2  (17 marks, 20 minutes) 
 

Solution  

Question 1 

 

Testamentary trust: In such a trust, the testator bequeaths goods in his/her will to a trustee to 

administer for the benefit of the testator's beneficiaries. (1)  Such a trust comes into existence at 

the death of the testator. (1) 

Inter vivos trust: This kind of trust is established while the founder is still alive. (1)  The assets 

may be donated or sold to the trust. (1)  The assets do not have to be donated by the founder 

only; they can also be donated or sold by another party, for example, the founder's father/ mother, 

etc. (1) 

 

Question 2 

 

Donating assets to an inter vivos trust has the following implications for the following parties in-

volved: 
 
1.  Mrs Chatterbox, the donor (1) 
 

 She will need to pay donations tax on the value of the assets donated (1) at a rate of 

20%. (1) 

 R100 000 (per annum) will be exempt from donations tax, (1) assuming she has made 

no other donations during the year and already utilised some of the R100 000 exemption. 

 Should the assets that she has donated generate income in the trust, section 7 of the 

Income Tax Act could be applicable. (1)  Included under section 7 are deeming provisions 

that will possibly deem the income taxable in her (Mrs Chatterbox's) hands. (1) 
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QUESTION 2  (continued) 

 

2. Trustees (1) 

 There are no tax implications for the trustees should Mrs Chatterbox donate assets to 

the trust. (1) 

 

3. Beneficiaries (1) 

 Income that is generated by the donated assets and distributed to the beneficiaries 

may be taxed in Mrs Chatterbox's hands and not in the hands of the beneficiaries, in 

terms of the deeming provisions of section 7 of the Income Tax Act. (1) 

 

4. Trust (1) 

 Any undistributed income retained in the trust and which is a result of assets donated, 

will be taxed in Mrs Chatterbox's hands, in terms of the deeming provisions of section 

7. (1) 
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