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     1 INTRODUCTION 

 

South Africa‟s has very unique archaeological and palaeontological heritage sites which is paramount to 

our cultural and natural heritage as a nation. Unfortunately many heritage sites are threatened daily by 

development. Legislation which enbale impact assessment (IA) reports by qualified professionals to make 

recommendations for the protection or mitigation of the impact of the sites is crucial to understand and to 

comply with. Thus where it is possible archaeological and palaeontological sites should be saved and / or 

the lost thereof mitigated against through a process of excavation, sampling or dating. of a representative 

sample of the evidence. This can at least allow a record of the part of the history those sites and objects 

represent. This can only be done by an integrated effort on many fronts (SAHRA 2007: 1; Unisa 2010: 48-

49). 

 

     2 THE RELEVANT LEGISLATION FOR THE PROTECTION OF ARCHAEOLOGICAL REMAINS 

 

The National Environmental Management Act 1998 (Act No. 107 of 1998), NEMA and the National 

Heritage Resources Act, 1999 (Act No. 25 of 1999) NHRA, is considered the most important and 

comprehensive legislation for the protection of archaeological remains in South Africa. NEMA, which is in 

effect a provision for co-operative environmental governance regulates the establishment of principles on 

decision-making, of relevant institutions, of governance practices and procedures to be exercised by 

organs of state in order to effectively control and / or restrict activities which are likely to have a 

detrimental effect on the environment. Here the “environment” encompasses both natural and cultural 

features which implicitly include archaeological remains. Under sections 5 and 24(1) of NEMA any activity 

that is regarded to have an impact on the environment, socioeconomic conditions of people and cultural 

heritage must be ``considered, investigated and assessed''(ASAPA). Archaeological assessment 

therefore has become a standard part of integrated environmental management procedures. NEMA takes 

precedence over the NHRA where the impacts of developments affect more than just cultural heritage. 

The NHRA only deals with cultural heritage (ASAPA; Unisa 2010: 49). 

 

NHRA „s main aim is to introduce an integrated system for the management and protection of the national 

cultural heritage resources. It also aims to promote good government at all levels, and empower the 

public to nurture and conserve their heritage resources so that our future generations can benefit equally 

from it. The act hopes to achieve this by laying down general principles for the governing, managing, 

protecting, indentifying, assessing and the maintaining of cultural heritage resources throughout the 

Republic. This act also regulates the establishment of relevant heritage authorities and set-out the role 

and functions of cultural resource practitioners. This act also controls the export and illegal possession of 

nationally significant heritage objects and the import into the Republic of cultural property illegally 

exported from foreign countries. Important sections in NHRA for the protection of archeological remains 



include among others section 35 (Archaeology, Palaeontology and Meteorites) and Section 50 (Heritage 

Inspectors). According to Section 35(4) no person may „destroy, damage, excavate, alter, remove from 

original position, collect, own, trade in, sell for private gain, export from South Africa any archaeological or 

palaeontological, heritage objects or meteorites without a permit issued by the responsible heritage 

resources authority‟. It is further forbidden to „bring onto or use at any archaeological or palaeontological 

site any excavation equipment or any equipment which assist in the detection or recovery of metals or 

archaeological and palaeontological material or objects, or use such equipment for the recovery of 

meteorites‟ under section 35(4)(d). Section 36 provides specifically for the protection of burial grounds 

and graves while section 50 for example empowers heritage inspectors, which may include a staff 

member of a government department or supported body, a member of the South African Police Services 

(SAPS), customs and excise officers, to enter any property without a search warrant, for inspection. 

Further, when heritage objects have been declared as „significant‟ according to the Act, these objects are 

protected under Section 32. This is usually important collections like for example those from the Mapungubwe 

site (Ndlovu 2011: 43 – 49; Unisa 2010: 49). 

2.1 Other legislation 

The Common law of South Africa recognises customary international law as part of South African law. 

Section 232 of the Constitution grants customary international law legal force in the Republic, unless it is 

inconsistent with the Constitution or an Act of Parliament. The Convention Concerning the Protection of 

the World Cultural and Natural Heritage (CCPWH) on 10 June 1997 was accordingly enacted into South 

African law by the World Heritage Convention Act 49 of 1999 (WHCA) which is primarily concerned with 

the domestic conservation of cultural heritage on international level (Jansen van Rensburg & Kotze 

2002).  

Section 30 of the Constitution provides that everyone has the right to use the language and to participate 

in the cultural life of their choice while section 31 states that persons belonging to a cultural, religious or 

linguistic community may not be denied the right to enjoy their culture, practice their religion or to use 

their language, provided that the exercise of this right is consistent with all the provisions of the Bill of 

Rights in the Constitution.  Although these sections do not explicitly provide for the protection of cultural 

heritage, a logical implication for such protection can be drawn from it (Jansen van Rensburg & Kotze 

2002). 

 

The general environmental policy of 1994 and the amendments made in 1997 to the Environmental 

Conservation Act (Act No 73 of 1989) also provide for the protection of archaeological resources by 

requiring developers to carry out sound environmental management programmes (EMPs) to insure 

protection (Unisa 2010: 48 -49). 

 



     3 THE FORMAT OF THE ARCHAEOLOGICAL IMPACT ASSESSMENT (AIA) REPORT  

 

The process of assessment, for the archaeological (AIA) or palaeontological (PIA) specialist heritage 

impact assessments, usually involves a few phases. First an initial pre-assessment (scoping) phase is put 

in place where the specialist establishes the scope of the project and terms of reference for the 

developer. Phase 1 then commences which is then an Impact Assessment/ Specialist Report. This Impact 

Assessment is required to identify the sites, to assess their significance and to comment on the impact of 

the said development on the archaeological heritage and to make recommendations for their mitigation or 

conservation - or if there is no likelihood that any sites will be impacted by the development a Letter of 

Recommendation for Exemption is issued. This is followed by Phase 2 which involves Mitigation/ Rescue 

of the site and then, in rare cases, where the site is so important that development will not be allowed, 

Phase 3 will follow which involves a Heritage Site Management Plan (for heritage conservation). The 

Archaeological Impact Assessment (AIA) report in Phase 1 has a certain format which will be laid out 

below. 

 

1. Title Page- This page should include a title that identifies the report; states the name and geographical 

location of the site(s) including the property / farm name and state within which magisterial district and 

province it is; include the name of the author and / or company name with proper contact details; include 

the person‟s name who commissioned the report; and the date of the report (s.38 (1 or 8) (SAHRA 2007: 

6). 

 

2. Executive Summary - This should include the purpose of the study; a brief summary of the findings and 

recommendations which include stakeholders or people responsible for decisions and actions (SAHRA 

2007: 6). 

 

3. Table of Contents - This should be included if the report is longer than 10 pages (SAHRA 2007: 6).  

 

4. Background Information on the Project – This should include the scope of the report; which type of 

development the report is about (e.g. roadworks, mining); background on the developer; the name and 

contact details of the owner of the land; discussion on legislative requirements and measures to note 

(s.38 (1 or 8) (SAHRA 2007: 6). 

 

5. Background to the Archaeological History – This entails a literature review or archival research 

sufficient to place the sites located in an archaeological context and then to reference the information to a 

museum and / or university database and collections; all previous relevant impact assessment reports for 

the area (SAHRA 2007: 6). 

 



6. Description of the Property or Affected Environment – This section needs to state the details of the 

area surveyed with proper Location Data for Province, Magisterial District/Local Authority and property 

name and number (s.38(1 or 8) which must be indicated on a Locations Maps (at least 1:50 000 ) / 

Orthophotos of the general area (s 38(3a) of NHRA). The report or map must indicate exactly (by polygon 

or points on the map for example) what area was searched and if any area was not searched why this 

was so. Within this section a description of the methodology used should be described. For example how 

the area was searched, what sampling techniques were used, what the restrictions to the study were and 

what research equipment were used (SAHRA 2007: 6). 

 

7. Description of Site – This is a detailed description of the location (in reference to the maps above) and 

nature of the site identified (s 38(3a) of the NHRA). This must include information such as the type of site 

(e.g. open air site; shell midden, cave/shelter) and the category which it falls in (e.g. Earlier Stone Age, 

Middle Stone Age, Late Iron Age); Archaeological Context; Cultural affinities with approximate age and 

significant features of the site; measurement of the extent (maximum dimensions) and orientation of the 

site(s); Possible sources of information about past environments such as stalagtites/ stalagmites, 

flowstone, shell middens etc; and photographs and / or diagrams of  artifacts witnessed and found 

(SAHRA 2007: 7). 

 

8. Description of the Artefacts, Faunal, Botanical or Other Finds and Features – This should be a 

scientific and archaeological description of all finds relevant to the study. One should use proper 

archaeological nomenculture here (SAHRA 2007: 7). 

 

9. Burial Grounds and Graves - In this section a written and photographic description of any graves or 

burials found should be included. A clear discussion of the legal implications for the client and affected 

parties should be included (SAHRA 2007: 7). 

 

10.Recommended grading or field significance of the site - To comply with section 38 of NHRA all reports 

should include Field Ratings for the sites to determine the grading under National, Provincial, Local or 

General Grading for protection (s 38(3b) of the NHRA) (SAHRA 2007: 8).  

 

11. Statement of Significance / Heritage Value – Here the value of the site in terms of the NHRA, s 38(3) 

is set out (SAHRA 2007: 8). 

 

12. Recommendations – The recommendations should include an assessment of the potential impact of 

the development on the sites; an evaluation of the impact of the development on heritage resources 

relative to the sustainable social and economic benefits to be derived from the development (s 38(3c-d) of 

the NHRA) and proposals for the protection or mitigation; the results of consultation with communities 



affected by the proposed development and other interested parties regarding the impact of the 

development on heritage resources; proposals on possible alternatives in the development that might 

allow the protection and conservation of the sites (s 38(3e-f) of the NHRA); plans for mitigation of any 

adverse effects during and after the completion of the proposed development (s 38(3g) of the NHRA); 

detailed recommendations with regard to burial grounds and graves; recommendations for protection of 

the grave(s) during the development and in the long term if any were found (SAHRA 2007: 8-9). 

 

The report should also, of course, include a conclusion, bibliography and appendices. 

 

     4 THE GUIDELINES FOR ESTABLISHING SIGNIFICANCE 

 

The NHRA sets out guidelines for establishing significance in the form of Gradings / Categories. 

According to section 3(5)(7)(1) the SAHRA, in conjunction with the Minister and the MEC of every 

province, is required by regulation to establish a grading system whereby places and objects can form 

part of the national estate which can be distinguished from each other on grounds of the different 

categories they fall in. The first step would be to establish when and how an object or place is to be 

considered part of the national estate. This is regulated by section 3(3a-i) of the NHRA which entails the 

following: The object or place is deemed part of the national estate if it has cultural significance or special 

value in terms of its importance in the community and history of South Africa (a); if it is rare and 

endangered within the natural or cultural heritage of South Africa (b); if it has the ability to produce 

information in order to better our understanding of South Africa‟s natural of cultural heritage(c); if it shows 

principle characteristics of a certain class of South Africa‟s natural of cultural places or objects (d); if it has 

particular aesthetic characteristics valued by a community or cultural group (e); if it clearly demonstrates a 

high degree of creative and technical achievement at a particular time in our history(f); if it is important to 

and carries strong association with a particular community or cultural group for social, cultural or spiritual 

considerations(g); if it exhibits special associations with a cultural group, community, organization or life 

and  / or work of an important person within our cultural heritage(h); and lastly, if the site or object has a 

specific relation to the history of slavery in South Africa(i). Section 3(5)(7)(1a-c) and 3(5)(7)(2) go further 

to establish grading on base of significance in the national estate which in turn give sites and objects 

different levels of protection and support from heritage resources agencies and statesmen. Three grades 

are established: 1) Grade I which are heritage resources of special national significance and enjoys the 

highest protection and support. 2) Grade II which are heritage resources that fall under provincial or 

regional support and bureaucracy. 3) Grade III which are other heritage resources worthy of conservation 

in terms of section 3(3) and which is subjected to intrinsic and comparative assessment by a heritage 

resources authority or a local authority to determine its contextual significance within a framework of the 

relative benefits and costs of protection – this will determine the consequent responsibility for its 

management allocated in terms of section 8 of  the NHRA.  



 

     5 THE AIM OF MITIGATION IN AIA 

 

A Mitigation phase or Phase II may follow the AIA report when the project / development has been 

approved and it is deemed that the site cannot or need not to be saved from development exclusively. 

This Phase will then involve the sampling and investigation of the site through excavation and collection 

of artefactual, faunal and possibly botanical material to allow characterization and dating of the site with 

the aim to establish a general age, significance and broader cultural meaning that is to be lost / affected 

through the development. It is also important that these samples and artefacts collected are stored and 

curated adequately so that it may be consulted at a later stage for research and education in the future. If 

new unexpected and significant finds are found through this sampling and collection a Phase III may be 

called upon which will allow the practitioner to carry out more extensive excavations before development 

commences (Unisia 2010: 51; SAHRA 2007: 4).  

 

The main aims of mitigation include the “rescuing” of archaeological remains after the project has been 

given the green light and to set up a plan for monitoring earth-moving / development activities to limit or 

prevent damage to the archaeological remains. The Provincial Heritage Authorities may include further 

special requirements in Phase II which can require the developer to use methods of development that is 

least destructive to the site, especially in case of sensitive archaeological sites. Mitigation thus aims at 

balancing the requirements of developers and the conservation and protection of our cultural heritage as 

which is required from the South African Heritage Resources Agency (SAHRA) and other relevant 

heritage resources authorities according to legislation (Unisia 2010: 51; SAHRA 2007: 4). 

 

     6 CONCLUSION 

 

it is clear that enough regulations via legislation exists which can save and / or mitigate and minimise the 

negative effects of development on archaeological remains. this however may only be the case if relevant 

authorities, cultural resource practioners and developers comply with these legislations and carry efficient 

knowledge of what is expected from them. furthermore is it paramount that those in relevant positions of 

authority is capable and efficient.    

 
 
 
 
 
 
 
 
 
 
 



     7 REFERENCES 
 
Heritage Resources Act, 1999 (Act No. 25 of 1999) 
 
Jansen Van Rensburg, L & Kotze, LJ: 2000.  Legislative protection of cultural heritage resources: A South 
African perspective (Available from http://www.criticalmethods.org/p108.mv) (Accessed on 14th August 
2015) 
 
The National Environmental Management Act, 1998 (Act No. 107 of 1998) 
 
 Ndlovu, N. 2011. Legislation as an Instrument in South African Heritage Management:Is It Effective? 

 Conservation and Mangament of of Archaeological Sites, Vol 13, 1: 31-57. (Available from 
http://www.academia.edu/982459/Legislation_as_an_Instrument_in_South_African_Heritage_Manageme
nt_Is_It_Effective; http://www.asapa.org.za/content/page/heritage-laws-south-africa (Accessed on 14

th
 

August 2015). 
 
University of South Africa. 2010. Applied Archaeology: Heritage Conservation, Cultural Resources 
Management and Archaeotourism. Only Study Guide for AGE3702. Pretoria: University of South Africa. 
 
SAHRA. 2007. Guidelines: Minimum Standards for the Archaeological & Palaeontological Components of 
Impact Assessment Reports. (Available from http://www.asapa.org.za/images/uploads/ASG2-
2_SAHRA_APIAs_MIN_STDS_Ph1-2_16May07.pdf) (Accessed on 14

th
 August 2015). 

 
 
 
 
 
 
  
 
 

http://www.criticalmethods.org/p108.mv
http://www.academia.edu/982459/Legislation_as_an_Instrument_in_South_African_Heritage_Management_Is_It_Effective
http://www.academia.edu/982459/Legislation_as_an_Instrument_in_South_African_Heritage_Management_Is_It_Effective
http://www.asapa.org.za/content/page/heritage-laws-south-africa
http://www.asapa.org.za/images/uploads/ASG2-2_SAHRA_APIAs_MIN_STDS_Ph1-2_16May07.pdf
http://www.asapa.org.za/images/uploads/ASG2-2_SAHRA_APIAs_MIN_STDS_Ph1-2_16May07.pdf

