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♠N.B.!!!
Religious marriages are not legally recognized in South Africa.
♠OBTAINING A GET I.T.O. s5A OF ┴ DIVORCE ACT
· Jewish couples:

· Divorce is recognized by ┴ religious community → only if husband gives Jewish ecclesiastical bill of divorce → Get → under supervision of ┴ Jewish Ecclesiastical Court.
· If he refuses →  he & his wife remain married in ┴ community’s eyes → despite their civil divorce.
· Subsequent civil marriages → considered adultery → children born of such marriages → considered illegitimate (under Ci.L. they are however, legitimate.)
· Possible for a Jewish wife to refuse a Get → therefore ┴ husband remains married to ┴ wife.
· Husband → has to give ┴ Get.
· However, consequences of subsequent marriages → not as severe → children are legitimate.
· Solution → Ante-nuptial Contracts (ANC) → courts have been reluctant to assist a wife in ┴ past → this causes serious problems.
· After consideration → s5A added to ┴ Divorce Act 70 of 1979 → court can refuse civil divorce if husband fails to give ┴ Get.
Amar v Amar  [case summary]

Facts of ┴ case:

· ┴ husband refused to give court a Get → dissatisfied w/financial provisions of divorce settlement.
· ┴ court found that most effective means of procuring ┴ defendant’s co-operation to ┴ granting of ┴ Jewish divorce is to make him pay ┴ plaintiff a monthly amount of maintenance until such time as their marriage is dissolved according to Jewish law.
· Court relied  on s5A to “make any other order as it finds just” to grant ┴ (civil) divorce until such time as ┴ religious divorce was obtained.
Khan v Khan  [case summary]

· Question for consideration → whether there was a legal duty on ┴ appellant → by virtue of provisions of §2(1) of Maintenance of Surviving Spouses Act 99 of 1998 (“provisions of this Act shall apply i.r.o. ┴ legal duty of any person to maintain any other person → irrespective of ┴ nature of ┴ r/ship btwn those persons giving rise to that duty”) → to maintain ┴ respondent, to whom she had been married by Muslim rites.
· TPD → C.L. d.o.s. a “flexible concept” developed & extended over time by crts to cover a wide range of r/ships → question was whether r/ship btwn ┴ parties created a “duty to maintain”.
· Crt held → partners to Muslim marriage → married i.a.w/ Islamic rites → entitled to maintenance → thus fall w/in ambit of ┴ Act.
♠OTHER MECHANISMS TO FORCE PARTIES TO AGREE TO A RELIGIOUS DIVORCE

1. Specific performance of settlement agreement or ANCs
· Uncertainty motivates ┴ practice of formulating ┴ so-called conservative ‘Ketuba’, a clause in ┴ ANC whereby ┴ husband explicitly promises to deliver a get upon a civil divorce.
· Not acceptable to Orthodox Judaism & is not invariably used in S.A. law.

2. Ordering a husband to comply w/┴ instructions of ┴ Beth Din
· In Israel → rabbinical crts can compel a reluctant husband to grant a religious divorce.
· No such mechanism in S.A.
3 N.B. POINTS TO CONSIDER ABOUT JEWISH DIVORCES:

i. Under S.A. law, Jewish marriages are not valid.
ii. Section 5A of ┴ Divorce Act 70 of 1979.
iii. Amar v Amar.
♠RECOGNITION OF MUSLIM MARRIAGES

· Recognized as valid in S.A.? → Generally not, however, certain legal provisions apply to Muslim marriages (MM).

· Certain sections of various Acts apply to religious marriages → e.g.) Child Care Act 74 of 1983 → see [pg. 216] in txtbk for more examples.

· W.r.t. religious marriages → children in those marriages are regarded as being legitimate.

· These provisions apply to religious marriages → regardless of whether monogamous / polygamous.

· Currently in S.A. → MM → not recognized as valid → see Amod (maintenance) & Daniels (succession) cases → these cases are used to illustrate to what extent MM are afforded recognition, if any.

♠ASIDE…
Partner can’t inherit from deceased partner.

*THIS IS ┴ SITUATION IN LPs.*

Partner can’t claim from 3rd party responsible for partner’s death.

Therefore, a marriage which is unrecognized (i.e. a MM) → is similar to a LP.
· Can a spouse in a MM inherit from a deceased spouse’s estate?

Daniels v Campbell  [case summary]

Facts of ┴ case:

· Mrs. Daniels married to deceased in 1977 according to Muslim rites → marriage not solemnized under Civil law.

· When husband died → ┴ house was transferred to his estate.
· She had contributed substantially towards ┴ house → including its purchase.
· ┴ applicant was told she could not inherit ┴ house as her marriage was not recognized by ┴ law & thus she did not qualify as a “surviving spouse”. 
Court:

· ┴ word “spouse” in its ordinary meaning → includes parties to a MM.

· ┴ Const. values of equality, tolerance &  respect for diversity point strongly in favour of giving “spouse” a broad & inclusive construction.

· ┴ clear purpose of ┴ Acts would best be furthered by including surviving spouses from MM in ┴ protection ┴ Acts offer.

· ┴ word “spouse” in ┴ Acts & ┴ word “survivor” in ┴ Maintenance of Surviving Spouses Act include Muslim spouses & surviving spouses → this judgment only applies to MONOGOMAOUS MMs.
Amod v Multilateral Motor Vehicle Accidents Fund  [case summary]

Facts of ┴ case:

· ┴ appellant institutes an action against ┴ respondent → for paying damages suffered by her → a.a.r. of ┴ death of ┴ deceased in a motor vehicle accident.

· Q: is ┴ respondent legally liable to compensate ┴ appellant for ┴ loss of support of her deceased husband → to whom she was married by Islamic law (& not under Civil law)?
· Court a quo → A: no.
SCA:

· Extended ┴ dependant’s action for loss of support to ┴ surviving spouses in a MONOGOMAOUS MM → previously, this only applied to marriages performed in accordance w/┴ Marriage Act (i.e. married under Civil law).
· ┴ decisive issue was not whether there was a valid marriage → but whether or not ┴ deceased was under a legal duty to support her in a r/ship which was worthy of recognition & protection i.t.o. ┴ C.L.
· A dependant who was not legally married to ┴ deceased could have an action for compensation for loss of support if ┴ following req’s were satisfied:
i. ┴ deceased had a legally enforceable duty to support ┴ defendant.
ii. That duty arose from a marriage i.a.w/┴ tenets of a recognized & accepted faith.
iii. That duty deserved recognition & protection for ┴ purposes of a dependant’s action.

· ┴ fund was ordered to compensate ┴ plaintiff for her loss of support.

♠DISSOLUTION OF A MM
· I.t.o. Islamic law (Shari’ah law) → marriage may be dissolved during ┴ lifetime of ┴ parties thereto:
I. By ┴ husband or wife (Talãq) → may be defined as → dissolution of a valid marriage contract, forthwith, or at a later date, by ┴ husband, his agent or his wife → duly authorized by him to do so → upon repudiation → ┴ rights & duties emanating from ┴ marriage contract are terminated either forthwith, in ┴ case of an irrevocable divorce → or after ┴ lapse of ┴ waiting period (‘Iddah), in ┴ event of a revocable divorce.
II. By mutual agreement (Khula’) → marriage may be dissolved by ┴ agreement of ┴ spouses.
III. By a judicial order of separation in a suit → by either spouse (Tafriq).
♠S.A. LAW COMMISSION’S PROPOSED DRAFT BILL FOR AN  ISLAMIC MARRIAGES ACT
Section 2 of ┴ Bill provides:

· ┴ Act shall apply to an Islamic marriage contracted before / after ┴ commencement of ┴ Act → but shall not apply to Civil marriage solemnized under ┴ Marriage Act before / after ┴ commencement of ┴ Act.

Section 3 [equal status & capacity of spouses’] provides:

· That husband & wife in an Islamic marriage are equal in human dignity & both have on ┴ basis of equality, full status, capacity & financial independence, including ┴ capacity to own & acquire assets & to dispose of them, to enter into contracts & to legislate.
Section 5 req’s for a valid Islamic marriage:

· For an Islamic marriage entered into after ┴ commencement of ┴ Act to be valid ┴ following conditions must be met:

· ┴ prospective spouses must both consent to be married to e/o.

· ┴ marriage officer must ascertain from proxies, if any, whether ┴ parties to ┴ prospective marriage have consented thereto.

· 2 witnesses as req’d by Islamic law, must be present at ┴ time of ┴ conclusion of ┴ marriage.

Section 6(1) provides:

· Islamic marriage entered into before ┴ commencement of ┴ Act must be registered w/in a period of 12months after ┴ commencement of ┴ Act or w/in such longer period as ┴ Minister may prescribe by notice in ┴ Gazette, while a marriage entered into after ┴ commencement of ┴ Act must be registered at ┴ time of ┴ conclusion of ┴ marriage or w/in such longer period as ┴ Minister may similarly prescribe.
