TERRITORY

· Territory is the basic characteristic of a state and one most widely accepted and understood. The principle whereby a state is deemed to exercise exclusive power over its territory can be regarded as a fundamental axiom of classical international law. Shaw: ‘perhaps the fundamental concept of international law’
· A state will not constitute a state unless it has a defined territory and the extent of a state’s sovereignty or jurisdiction will in most cases be limited to the extent of its territory.

· Forms of territory such as sea, sea-bed, airspace and outer space either fall under the exclusive jurisdiction of states or of res communes ie: territory for communal use

· Previously large portions of the globe were uninhabited, unclaimed or inhabited by political communities characterized as “unorganised” and “primitive”. This territory was designates as terra nullius - land belonging to no-one that might be acquired by original title – occupation.

· Terra nullius does not exist today. States can only come into existence by recognition, with jurisdiction over a defined territory that previously belonged to another (decolonisation)

· Therefore the acquisition of territory today is largely governed by recognition but in terms of boundary disputes earlier law can be relevant

· In the formative years of int law jurists viewed sovereignty as being similar to ownership in private law therefore methods of acquiring property were adapted to int law. Therefore modes of acquisition of territory were discovery, occupation, accretion, cession, conquest and prescription. 

· Today claims to territory are based on traditional methods of acquisition and new expectations based on the right to self-determination.

INTERTEMPORAL LAW

· Discovery and conquest are no longer accepted as modes of acquisition of territory.

· In 1928 the Kellog-Briand Pact or the Pact of Paris outlawed war as did the Charter of the UN, which prohibited the use of force in int relations, and thus conquest was outlawed as a means of achieving territory.

· No rights arise from a wrong and title acquired by force can no longer be recognized

· Titles are to be judged by the law in force at the time the title was first asserted and not by the law of today – the intertemporal law principle

Island of Palmas Case: 

· Spain ceded the Philippines to US by treaty after the war in 1898. US official visited the Island of Palmas in 1906 believing it to be part of the ceded territory and found that the Dutch had administration of the Island. 

· The US claimed that Spain had acquired the territory by discovery in C16th and it had been lawfully ceded to the US, while the Netherlands based its claim on the continuous and peaceful display of state authority over the island since 1700.

· Max Huber as the arbitrator expounded 2 principles of intertemporal law:

1. A juridical fact must be appreciated in the light of the law contemporary with it, and not the law in force at the time when the dispute in regard to it arises or falls to be settled.

2. As to the question of which different legal system prevails at successive periods a, the law demands that the existence of the right shall follow the conditions required by the evolution of law. Every territorial title has to be reasserted in accordance with every change of law

· Huber’s 2nd principle in the Palmas case can be interpreted to completely destroy the 1st and create great instability in the world order.

· In disputes over Goa and the Falkland Islands both India and Argentina claimed self-defence in their defence against Portugal and Britain respectively. Conquest was unlawful at present law and thus India and Argentina were correct in their invasions.

· SA reasserted its right to Walvis Bay under the 2nd doctrine of Palmas - new rules affect the root of title and undermine the 1st principle. SA’s claims based on colonialist C19th rules were no longer valid as they were in conflict with new peremptory norms of int law which outlawed colonialism

· To apply the 2nd principle would be to open a Pandora’s box as many of the boundaries in today’s world were fixed in violation of what are peremptory norms of jus cogens today.

· There are circumstances in which Huber’s 2nd principle can be employed as in Aegean Sea Continental Shelf but it should be used with great caution – it should be invoked only to deny the claim of a party relying on the 1st principle where that party has failed to maintain a minimum degree of sovereign activity over the territory

UTI POSSIDENTIS

· The principle that colonial boundaries are to be respected, however arbitrarily drawn by the imperial powers.

· Designed to prevent chaos that would inevitably result from attempts to redraw boundaries to coincide with ethnic groupings

· Latin American idea of uti possidetis, whereby the administrative divisions of the Spanish empire in South America were deemed to constitute the boundaries of the newly independent successor states, thus theoretically excluding any gaps in sovereignty that might precipitate hostilities and encourage foreign intervention.  It is more accurately reflected in the practice of African states, explicitly stated in a resolution of the Organisation of African Unity in 1964, which declared that colonial frontiers existing as at the date of independence constituted a tangible reality and that all member states pledged themselves to respect such borders.
· Frontier Dispute Case: between Burkina Faso and Mali – ICJ held that uti possidentis was a customary rule of ‘general scope’, which applied to a new state from the moment it became independent. It ‘freezes the territorial title’ and confines the right to self-determination
· Recognition that uti possidentis conflicts with the right to self-determination but this is done in order to avoid disruption and maintain stability
THE MODES OF ACQUISITION OF TERRITORY

1. Discovery

· Claims that discovery gives a complete title has today been dismissed 

· At the time the prevailing view was that discovery gave an inchoate title and it was necessary to perfect the title by effective occupation within a reasonable time

2. Occupation

· Method of acquiring territory no belonging to any one state ie: terra nullius although there is none left in the world
· Features prominently in boundary disputes – the claimant must prove that it had ‘ the intention and will to cat as sovereign’ and that it exercised actual authority over the territory and that the territory was terra nullius.
· SA gained occupation of Marion Island and Prince Edward Island in order to set up a meteorological station by advertising their intentions.
· The concept of terra nullius presents difficulties for contemporary international law as it has undergone important changes. Previously non-Europeans were viewed as having no rights and their territory was viewed as terra nullius 

· Western Sahara Opinion:  The ICJ found that Western Sahara was inhabited by nomadic but socially and politically organized tribes in 1884, at the time of Spanish colonization of the territory. Mabo v State of Queensland approved this approach
3. Accretion

· A state may acquire sovereignty over territory as a result of natural forces, as occurs when a volcanic island rises within a state’s territorial sea or the delta of a river mouth expands

4. Cession

· The transfer by treaty of sovereignty over the territory of one state to another state.

· Before 1945 territory was frequently ceded after a war by the vanquished state to the victorious state (Cape of Good Hope ceded by the Netherlands to Britain in the Convention of London at the conclusion of the Napoleonic wars)

· Cession of territory has also resulted from a gift or a sale – Russia sold Alaska to the US

· Today restraints are placed on the cession of territory by the prohibition on the use of force and the right to self-determination 

· Article 52 of the Vienna Convention: the transfer of territory by conquest is not permitted

5. Conquest

· Before the prohibition on the use of force, conquest, annexation and subjugation were accepted methods of acquiring territory. It was necessary to display both animus, the intention and corpus, the physical control of the territory

· In 1928 war was outlawed by the Kellogg-Briand Pact and in 1945 by the Charter of the UN and by current modern customary int law so it is clear that territory can no longer be acquired by force

· Titles acquired by conquest before 1928 must be recognized as lawful in accordance with the principle of intertemporal law and there is no distinction between lawful and unlawful use of force in providing whether the prohibition on the acquisition of territory applies.

6. Prescription

· A concept of uncertain content in int law – long possession and the exercise of effective control may give rise to a valid title

· Distinction between occupation and prescription is clear in theory: occupation applies only to a territory that is terra nullius and the original occupation must be lawful and passage of time is irrelevant. Prescription is a concept that comprehends both a possession of which the origin is unclear or disputed and an adverse possession which is in origin demonstrably unlawful. Prescription and occupation are similar and there has been a blurring of the distinction in the Island of Palmas Case and Status of Eastern Greenland Case
·  Writers have suggested that occupation and prescription should be merged into a common source of title or be replaced by a new mode of acquisition known as historical consolidation of title

· Questions of source of title commonly arise in disputes in which the original claim to title is lost in an uncertain historical record and the court is compelled to decide which of the claimants has effectively exercised sovereignty peacefully and continuously over the disputed territory in recent times. Acquiescence plays an important role. Where a state fails to protest over the assertion of sovereignty by another state, it is unlikely to succeed.

7. Estoppel

· The principle of estoppel is part of int. law. It is reasonable to expect that any legal system should possess a rule designed to prevent a person who makes or concurs in a statement upon which another relies to the extent of changing his position, form later asserting a different state of affairs (Lord McNair)

· Temple of Preah Vihear Case: Border dispute between Cambodia and Thailand – evidence showed that Thailand in its past conduct had accepted that the Temple fell within Cambodia with the result that it had estopped from later reasserting its claim to the area.

8. Territorial Claims based on the Right to Self-Determination

· In modern int law a number of claims to territory are made that are based on the right of self-determination and decolonisation

a) Legal ties of an historical nature
· Western Sahara Case: was Western Sahara a separate legal entity which would entitle it to exercise its right to self determination (in 884) or did it have historical ‘legal ties’ with either of its neighbours (morocco and Mauritiana) so that it should be reintegrated into either of these territories. Legal ties was seen to be vague and unclear

· Should not be too hastily invoked

· Not considered as a source of territorial title as evidenced by the clear rejection of Iraq’s historical claim to Kuwait

b) Colonial enclaves
· An enclave is an area totally surrounded by the territory of one state

· Contemporary int law contemplates that self-determination in the case of an enclave classified as non-governing will take the form of automatic reintegration or retrocession into the territory of which the enclave forms a part or the exercise of free choice by the people of that territory in a plebiscite or referendum

· Where the enclave is small and forms part of the claimant state the UN has dispensed with the need for free choice of the inhabitants in order to preserve national unity and territorial integrity

· EG: return of Spanish enclave IFNI to Morocco in 1969 = an example of retrocession without a plebiscite or referendum

· Antarctica: A number of states have made claims to exclusive sovereignty over Antarctica based on discovery, occupation and geographic contiguity. Disputed by rival contenders. 1959 Antarctica Treaty ‘freezed’ all territorial claims and provided for the demilitarisation of Antarctica and allowed the continent to be used for peaceful scientific research

