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♠INTRODUCTION TO DOMESTIC VIOLENCE
· Domestic Violence Act 116 0f 1998 → regulates DV.
· Violence w/in ┴ family context → can have different manifestations.
· DV usually covers actual or threatened violence or harassment btwn → married or de facto partners living in ┴ same household → or who have lived together previously.
· Term ‘DV’ → wide enough → also incl. violence against children & elderly family members.
♠DEFINITION OF DOMESTIC VIOLENCE
· DV Act → DV defined as “any controlling/abusive behaviour that harms ┴ health, safety or wellbeing of ┴ applicant or any child in ┴ care of ┴ applicant.
· ┴ def. then elaborates on behaviour which constitutes DV → incl., but not limited to, → physical abuse, sexual abuse or threat of sexual abuse, emotional, verbal & psychological abuse, economic abuse, intimidation, harassment, stalking, damage to or destruction of property or entry into ┴ applicant’s residence w/out consent → where ┴ parties do not share ┴ same residence.
♠WHO CAN APPLY UNDER ┴ ACT?

· Any person → incl. a child → who is or has been in a domestic r/ship w/┴ respondent → may apply for a protection order.
· A ‘domestic r/ship’ → given an extended meaning to incl. → any person who lives/lived w/another person in a r/ship similar to a marriage → incl.: 
· Parties to ┴ r/ship, whether of ┴ same/opposite sex.
· Persons who are/were in → an engagement, dating customary r/ship.
· Any person who shares/shared ┴ same household or residence w/┴ respondent.
· ┴ Act provides for ┴ application to be brought on behalf of ┴ applicant w/┴ applicant’s written consent.
♠PROCEDURES FOR APPLICATION

· ┴ applicant should approach ┴ clerk of ┴ mag’s crt.

· ┴ applicant must complete & sign a form → “Application for an Interdict” → under oath → in which applicant stipulates ┴ action that needs to be stopped/prevented.
· ┴ application & affidavits → lodged w/┴ clerk of ┴ mag’s crt → must forthwith submit ┴ application & affidavits to ┴ crt.
· Hearing of → ex parte application (initially).
· ┴ crt then hears ┴ application → in considering it, ┴ mag. may req. ┴ submission of further oral evidence or affidavit evidence → & must record all oral evidence.
· If ┴ crt is satisfied respondent is committing / has committed an act of DV → it must grant an interim PO against ┴ respondent → even if respondent has not been given notice of ┴ proceedings, i.t.o. ┴ interim PO → ┴ respondent is called upon to show cause on ┴ return date specified in ┴ interim order (date is not <10 days after service been effected on ┴ respondent) → why ┴ interim order should not be confirmed.
♠ROLE OF ┴ POLICE

· ┴ DV Act provides for → mandatory arrest by ┴ police where ┴ respondent contravenes ┴ conditions of suspension → & ┴ complainant may suffer imminent harm.
· ┴ Act places certain positive duties on members of ┴ South African Police Service.
· Any member of SAPS must → at ┴ scene of ┴ incident of DV → or soon as is reasonably possible → or when incident of DV is reported:
a) Render such assistance to ┴ complainant as may be req’d in ┴ circs incl. → assisting/making arrangements for ┴ complainant to find a suitable shelter → & to obtain medical treatment.
b) If reasonably possible → hand a notice containing information → as prescribed to ┴ complainant in official language of ┴ complainant’s choice.
c) If reasonably possible → explain to ┴ complainant ┴ content of such notice in ┴ prescribed manner → incl. ┴ remedies at their disposal i.t.o. ┴ Act → & ┴ right to lodge a criminal complaint, if applicable.
· ┴ Act also makes a provision for a warrant-less arrest → by peace officer → where they reasonably suspect a person of having committed an offence containing an element of violence.
♠ELDERLY ABUSE

· DV Act → makes it possible for an elder person in a domestic r/ship to obtain a PO from ┴ crt → against an abusing partner in r/ship → to prohibit ┴ latter from continuing w/┴ abusive behaviour.
· Where person is incapacitated from bringing ┴ application in person → e.g.) on ┴ grounds of old age→ ┴ Act allows for ┴ application to be brought on behalf of ┴ complainant by any other person w/material interest in ┴ well-being of ┴ complainant. → such as → counselor, health service provider, SAPS, social worker, teacher.
· Person acting on behalf of ┴ complainant → must have ┴ written consent of ┴ complainant to do so.
♠AGED PERSONS ACT

· Aged Persons Act 81 of 1967 → ┴ protective measures i.t.o. ┴ Aged Persons Act → only be employed by / i.r.o. → an aged person.
· ‘Aged person’ → ≥65yrs for men → ≥60yrs for women → OR → debilitated person → defined as person who is ≥60yrs & by defect/illness is unable to care properly for his/her person or his/her interests → does not req. constant care by medical practitioner / qualified nurse.
· ┴ Public Prosecutor → may have ┴ summons issued on receipt of an affidavit by ┴ social worker making ┴ specific allegations.
· Application lodged w/PP → instead of mag. → different procedures.
· ┴ mag. → before whom any person is thereafter brought → must enquire into ┴ correctness or otherwise of ┴ allegations contained in ┴ summons.
· If, after consideration of ┴ evidence of witnesses, & any report by a district surgeon, psychiatrist, clinical psychologist, which may have been called for, → the mag. may:
a)  Prohibit that person from accommodating/caring for ┴ aged/debilitated person in question → except subject to such conditions & i.a.w. such req’s as ┴ mag. may impose.
b) Prohibit that person from accommodating/caring for any aged/debilitated persons for such period → not exceeding 10yrs, as may be determined by ┴ mag.
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♠CHILD ABUSE

· Section 4 Prevention of Family Violence Act → anyone who attends to a child, if there is reasonable suspicion that a child is mistreated → report ┴ circumstances to a police official, social worker or commissioner of Child Welfare.
· Child Care Act → places a duty on certain ppl to report suspected abuse of a minor < 18yrs.
· Section 42 → dentists, medical practitioner, nurses, social workers, teachers, etc. → must notify ┴ Director-General of Social Development of suspected abuse.
· Upon notification → ┴ D-G may issue a warrant → that a child be removed to a place of safety.
· Children’s Bill 70 of 2003 → now ┴ Children’s Act 38 of 2005 → children must not be subjected to inhumane treatment → s28 of ┴ Const. → rights of children→ must be taken care of & not abused →  s28(2) → children’s rights are of paramount importance.
♠THE CONSTITUTION & DOMESTIC VIOLENCE

· Section 28(2) → child’s best interests are of paramount importance.
· Section 12(1) → ┴ Const. → everyone has ┴ right to freedom & security of ┴ person → incl. right to be free from all forms of violence in either → public or private → spheres.
· S v Baloyi → Sachs J → stated → s12(1) obliges gov. to protect everyone’s right to be free from private or public DV → relates back to role of police.
· ┴ right to bodily & psychological integrity → ┴ right to dignity → ┴ right not to be tortured → ┴ right not to be treated in a cruel, inhumane or degrading way → also obliges ┴ state to deal w/DV.
· State also obliged under international human rights instruments → e.g.) ICCPR.
· Children also protected by ┴ Const. → right to be protected from → manipulation, neglect, abuse, degradation.
· Children also protected by → Convent of ┴ Rights of ┴ Child.
