JURISDICTION

· Jurisdiction is an NB aspect of sovereignty, which empowers a state to exercise the functions of a state within a particular territory to the exclusion of other states. Jurisdiction is the branch of law that defines these functions.
· Jurisdiction is an important aspect of sovereignty.  Sovereignty empowers a state to exercise the functions of a state within a particular territory to the exclusion of all other states.  Jurisdiction concerns the power of the state legally to affect or impact on people, property and circumstances. Intervention prohibited in terms of customary international law and article 2(7) of the Charter of the United Nations
· Jurisdiction means competence of a state to exercise its governmental functions by legislation, executive and enforcement action and judicial decrees over persons and property. In most circumstances the exercise of the functions of a state is limited to the territory of the state.

· Any intervention in the domestic affairs of SA by other states or international organisations will be resisted as a violation of the prohibition on foreign intervention that receives recognition in article 2(7) of the Charter of the UN.

· Int trade, migration, trace and crime ensure that states will have an interest beyond their territorial limits to cover persons and property in other countries.

· The application of the criminal law to persons, property and events in other countries frequently becomes a matter of debate and a territorial state will be compelled to prptest against the exercise of criminal jurisdiction over matters that fall within its exclusive territorial jurisdiction

· Lotus Case: 
· Starting point. French ship, the Lotus, collided with the Turkish ship on the high seas. The Turkish ship sank and passengers lost their lives. The Lotus picked up the survivors and put into port at Turkey. The officer of the watch was convicted of culpable homicide. France objected to Turkey’s exercise of jurisdiction and dispute was referred to Permanent Court Of Int. Justice. France argued that only the flag-state has jurisdiction over the acts committed on board a vessel, while Turkey claimed it had jurisdiction by reason of the fact that the effects of the collision had been felt on a Turkish ship – part of Turkish territory.

· Judgement:

1. A State may not exercise its power in any form in the territory of another state unless there is a permissive rule to the contrary

2. Int. law does not prohibit a state ‘from exercising jurisdiction in its own territory, in respect of any case which relates to acts which have taken place abroad’. States have a wide measure of discretion to extend the application of their laws and jurisdiction of their courts to persons, property and acts outside their territory, which is only limited in certain cases by prohibitive rules

3. The territoriality of criminal law therefore is not an absolute principle of int. law 

Court found there was no rule of int. law which prohibited Turkey from trying a person for an offence that had produced effects on a Turkish vessel – criticised on the ground that it empowers states to exercise jurisdiction over acts occurring outside their territory

· States have sought to limit the exercise of extraterritorial jurisdiction in criminal matters to cases in which there is a direct and substantial connection between the state exercising jurisdiction and the matter in question. Failure to establish such a connection may result in an abuse of right.

· States generally restrict the exercise of jurisdiction to matters committed within their territories or having an effect within their territory, to matters affecting their nationals or to acts threatening their security

a) Territoriality
· A state may assert its jurisdiction over all criminal acts that occur in its territory and over all persons responsible for such criminal acts, whatever their nationality – this is the principal basis for the exercise of criminal jurisdiction

· SA ‘territory’ for the purposes of criminal jurisdiction includes SA territorial waters and airspace, any offence committed on board an SA ship on the high seas, aircraft above high seas or foreign territory.

· Theft is a continuing offence and can exercise jurisdiction over another person in another state

· Exceptions (when SA will not exercise jurisdiction over a crime): foreign diplomats granted immunity; person who is unlawfully abducted; person in SA because of distress

b) Subjective and objective territoriality

· A state may exercise jurisdiction where the crime is commenced within its territory and completed in another state (subjective) or where the crime is commenced within a foreign state and completed within its territory (objective territoriality)

· Objective territoriality gives the state in which the effect or impact of the crime is felt jurisdiction (Lotus).

· S v Mharapara:  ex-Zimbabwean diplomat convicted of theft from the Zimbabwe government while he was in Belgium – extended the territoriality principle b/c otherwise create injustice.

· Extension of territoriality principle may lend itself to abuse eg: anti-trust laws of US – application of the ‘effects principle’ to anti-competitive conduct

c) Protection of the state

· A state may exercise jurisdiction over aliens who have committed acts abroad that are considered prejudicial to its safety and security

· R v Neumann: the trial of an alien resident who had committed an act of treason against SA abroad – SA was a sovereign state an it was ‘automatically entitled to punish crime directed against its independence and safety’

d) Nationality

· Many countries prosecute and punish their own nationals for offences committed abroad – exercise of jurisdiction on the ground of ‘active nationality’. Countries influenced by Anglo-American law will not exercise jurisdiction on this ground unless the municipal law clearly confers jurisdiction

· Treason is an exception to the rule that a country will not exercise extraterritorial jurisdiction on the grounds of nationality acc to R v Holm; R v Pienaar
· Many countries, particularly those with a civil law tradition, prosecute and punish their own nationals for offences committed abroad: the nationality or ‘active personality’ principle. 

· S v Marapara 1985 (4) SA 42 (Z), the trial judge (Mfalila J) applied the nationality principle or active personality principle in order to assume jurisdiction on a charge of theft committed by a Zimbabwean national in Belgium. On appeal Gubbay JA rejected nationality as a basis for jurisdiction.  He stated:

[T]here is no rule of international law directing or obliging states to exercise criminal jurisdiction over their nationals for offences committed abroad.  International law merely permits every state to apply its jurisdiction against its own citizens even when they are situate outside its boundaries. ... 

· Nationality Decrees in Tunis and Morocco : ‘… [I]n the present state of international law, questions of nationality are … in principle within the reserved domain [of a state’s domestic jurisdiction].]
· Nottebohm (Liechtenstein v Guatemala): Court held that nationality is a legal bond having as its basis ‘a social fact of attachment, and a genuine connection of existence, interest, and sentiment’. In other words, a genuine social attachment was required.
Problems with Nationality

· Problem of dual nationality.
Article 4 of the 1930 Hague Convention;
Canevaro Case (Italy v Peru (1912)) Salem Case (Egypt v US (1932)) 

· Statelessness.
Convention on the Status of Refugees of 1951

· Problem of naturalisation.
Nationality Decrees in Tunis and Morocco.
Nottebohm.

· Denaturalisation.
Ndlhovu v Minister of Justice 
e) Passive personality

· This principle allows a state to exercise jurisdiction over a person who commits an offence abroad which harms one of its own nationals.

· This jurisdictional ground has been invoked in recent times in order to suppress int. terrorism. This was following the killing of US national on an Italian ship (Achille Lauro) on the high seas the US enacted legislation to give its courts jurisdiction to try anyone who kills or intentionally causes serious bodily injury to a national of the US where the offence ‘was intended to coerce, intimidate or retaliate against a govt. or a civilian population’

f) Universality and International Crimes

· Some conduct violates not only the domestic legal system but the international order as well – international crime

· Try int. crimes by ICC. Before this the principle of aut deder aut judicare  - extradite or try (punish) was the basis for int law

· True universal jurisdiction applies only in cases under customary int. law in respect of which all states have the right to prosecute. This is limited to:

i. Piracy

ii. Slave-trading

iii. War crimes

iv. Crimes against humanity

v. Genocide

vi. Torture

· Int. law merely permits states to exercise jurisdiction over int. crimes, it does not compel them to do so.

· Some states have municipal laws punishing war crimes and are empowered to punish war criminals. Other states might extradite or deport suspects to those countries with the nec. Legislation (1985 Demanjuk extradited by US to Israel)

