IMMUNITY FROM JURISDICTION

· A state has jurisdiction over all persons within its territory and over all acts that take place within its territory. In certain circumstances it will not exercise its territorial jurisdiction – where a foreign sovereign, its property or its agents are involved.

· International law exempts them form the3 exercise of territorial jurisdiction although they are not exempt from legal liability.
· The non-assertion of jurisdiction may be ascribed to international comity or to the argument that b/c all sovereigns are equal no one of them can be subjected to the jurisdiction of another without surrendering a fundamental right

· Liebowitz v Schwartz: ‘ the courts of a country will not by their process make a foreign state a party to legal proceedings against its will’.

· The immunity accorded to foreign sovereigns takes 2 forms:

1. sovereign immunity – immunity of the head of a foreign state, the government of a foreign state, or a department of such a government

2. diplomatic or consular immunity which deals with immunities and privileges granted to foreign diplomats or consuls.

SOVEREIGN IMMUNITY

· Sovereign immunity has its origin in the immunity of person of the foreign from the jurisdiction of municipal courts. Later the personification of the sovereign was replaced by the abstraction of the state and its organs and there was little involvement in other states so sovereign immunity was absolute. Socialist state and state-owned trading corporations altered the situation

· Today many states support a doctrine of restricted or qualified immunity, according to which immunity from the jurisdiction of municipal courts will be granted in respect of governmental public activities (jure imperii) and not in respect of commercial activities (jure gestionis).

· Change is due to the view that a foreign govt which enters ordinary commercial transaction with a trader must honour its obligations like other traders and if it fails to do so it should be subject to the same laws

· Socialist states rejected the view that a distinction could be drawn between political and commercial acts for the purpose of immunity – some states still cling to this and prevent there being a binding rule.

· Western states practise a restrictive approach .UK was slow to abandon the absolute approach out of respect for stare decisis – only in 1976 in Trendtex Trading Corporation v Central Bank of Nigeria approved the restrictive 

· SA courts slavishly followed English decisions upholding the absolute doctrine until the abandonment of thes approach in Trendex 

· Inter- Science Research & Development Services (Pty) Ltd v Republica Popular de Mocambique (1979): raised the question whether the govt. of Mozambique could plead sovereign immunity in respect of commercial activities of a corporation owned by the government. Margo J – the old doctrine of absolute immunity has yielded to the restrictive doctrine.

· Kaffraria Property v Government of the Republic of Zambia: Eksteen J endorsed that there was restrictive immunity. The judge rejected De Howorth v The SS India in which Gardiner J upheld absolute immunity. 

FOREIGN STATES IMMUNITIES ACT 1981

· Asserts the general immunity on the part foreign states from the jurisdiction of SA courts; itemizes the circumstances in which sovereign immunity will not prevail in civil cases; approves the restrictive approach.

· Immunity will not be granted in the following cases:

a) Waiver: 
A foreign state will have no immunity where it has expressly waived immunity after the dispute has arisen or where it has done so by prior written agreement. A state is deemed to have waived immunity where it has instituted proceedings itself

b) Commercial transactions:
In order to determine whether a transaction is commercial it is necessary to consider its nature not its purpose. Commercial transaction means:

· Any contract or supply of services or goods

· Any loan/provision of finance/guarantee or indemnity

· Any other transaction or activity of a commercial, industrial, financial, professional or other similar character into which a foreign state enters or in which it engages otherwise

There are still areas of uncertainty in which it will be necessary to have recourse to case law dealing with the distinction between government and commercial activities. The guidelines are set out in Victory Transport Inc v Comisaria General. According to this, governmental public activities – actio jure imperii are limited to:

i. Internal administrative acts, such as expulsion of an alien

ii. Legislative acts such as nationalization

iii. Acts concerning armed forces

iv. Acts concerning diplomatic activity

v. Public loans

c) Contracts of employment:
An SA court will have jurisdiction in proceedings relating to a contract of employment between a foreign state and an individual provided:

· The contract was entered into in SA or the work is to be preformed partly or wholly in SA

· The individual is an SA citizen/resident at the time the contract was entered into

· At the time the proceedings are brought the individual is not a citizen of a foreign state

d) Personal injury and damage to property:

· A foreign state is not immune from the jurisdiction of a municipal court in proceedings relating to the death or injury of a person or to damage to tangible property caused by its act or omission

· Skeen v Federative Republic of Brazil: Brazil could not be held liable for injuries caused by the grandson of the Brazilian ambassador to the US (entitled to immunity as a member of the diplomat’s family) on the ground that the acts in no way furthered Brazil’s interests.

· Letelier v Republic of Chile: exception to immunity is wide enough to cover the political or governmental acts of a foreign state – Chile could not plead sovereign immunity to a claim arising out of the assassination of an opponent of the Chilean govt committed by agents of the govt. in the US.

e) Miscellaneous

A foreign state will not enjoy immunity in respect of proceedings relating to immovable property movable property, patents or trade marks, membership of an association, sales tax etc.

ENFORCEMENT

· In terms of s14 the property of a foreign state may not be subjected to any process for the enforcement of a judgement or an arbitration award, unless the state gives written consent to such a process or the property in question is ‘in use or intended for use for commercial purposes’

· The Akademik Fyodorov Case: warrant for the arrest of a ship was to be set aside unless the property was in use or intended to be used for commercial purposes. The court examines the activities and found that the ship was engaged in polar scientific research – a public governmental activity and not commercial purpose therefore it could not be subjected to a warrant for its arrest.

DIPLOMATIC AND CONSULAR IMMUNITY

· All states have an interest in the exchange and protection of diplomats, the rules of diplomatic protection are well settled and strictly observed

· Violation by Iran and universal condemnation when it held members of the US embassy hostage in Tehran from 1979 – 1981

· Political relations between states are conducted by diplomatic missions, comprising ambassadors and diplomats while trade relations are managed by consular officials. The strict distinction between the two is blurred in larger missions but special rules of immunity apply to each

· The law on diplomatic and consular immunities is contained in two multi-lateral and largely declaratory treaties – Vienna Convention on Diplomatic Relations 1961 and the Vienna Convention on Consular Relations 1963

· SA - Diplomatic Privileges Act 1959 which remained in force until 1989 when SA acceded to the Vienna Conventions in the Diplomatic Immunities and Privileges Act 1989

Inviolability:

· Article 22 of theVienna Convention on Diplomatic Relations 1961:

1. the premises of the mission shall be inviolable: The agents of the receiving state may not enter them except with the consent of the head of the mission

2. The receiving state is under a special duty to take all appropriate steps to protect the premises of the mission against any intrusion or damage and prevent any disturbance

3. the premises of the mission, their furnishings and other property and means of transport shall be immune from search, requisition or attachment

Extraterritoriality of the mission?

· The inviolability of the diplomatic mission led to suggestions that it was accorded special status by receiving state because it was an extension of the territory of the sending state – that it was extraterritorial. This is not accepted

· It is generally accepted that the inviolability of the mission is based on functional necessity; that such inviolability is necessary to enable the mission to perform its functions properly

· Santos v Santos: Grosskopf J firmly repudiated the extraterritoriality theory when he held that a marriage solemnized in a foreign embassy or consulate by a person who was not a recognized marriage officer under SA law was invalid

Diplomatic Immunities

· Diplomats are granted extensive protection and immunities. 

· Article 29 states that the person of a diplomatic agent shall be inviolable; he shall not be liable to any form of arrest or detention; the receiving state shall treat him with due respect and shall take all appropriate steps to prevent attack on his person, freedom or dignity

· The private residence of a diplomat enjoys the same inviolability as the premises of the mission

· Members of the diplomat’s families enjoy the same immunities but members of the administrative and technical staff of the mission enjoy immunity form civil jurisdiction only in respect of acts performed within the course of their duties.

· As diplomats are not immune from legal liability but only immune from being prosecuted or sued the sending state may waive immunity no behalf of its diplomat which must be express

SA authority that a diplomat may be arrested and detained for acts which endanger the security of the state – Nkondo v Minister of Police
