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♠HEAD OF ┴ FAMILY
· Used to be ┴ position under C.L. → that ┴ husband was ┴ head of ┴ family.
· Since abolition of husband’s marital power i.r.t. marriages contracted after Nov 1984 →
·  Inevitable husband’s position as head of family would come under consideration.

· This has happened & ┴ husband’s position as head of ┴ family has been abolished by §30 of ┴ General Law Fourth Amendment Act 132 of 1993.
♠FAMILY NAME

· It is social custom of ┴ land for ┴ wife to adopt ┴ family name/surname of ┴ husband → together w/┴ designation ‘Mrs.’.
· Legally however → ┴ wife is not obliged to use her husband’s surname & may use either → her maiden name → or any other surname → which she bore before her marriage → or use a double-barrel surname.
· Children will take ┴ surname of ┴ father → legitimate children are legally bound → or have a double-barrel.
♠CONSORTIUM

· A large part of married life is covered simply by ┴ term→ ‘consortium’.

· It is accepted that t parties retain their individuality after marriage → & that they are bound to e/o → by legal / moral / ethical & religious ties.

· In general → we summarize → these ties by saying that a clear duty to live together as husband & wife → to be faithful to one another → to give e/o loyalty / assistance / support v can be recognized.

· It is not possible to claim ┴ specific performance of ┴ duties of cohabitation / fidelity / loyalty / assistance & support → other than financial & material support.

· Not possible to obtain an interdict either to force ┴ party to comply w/those duties → or to abstain from breaching them → only soln. → divorce → only steps which ┴ law allows either for ┴ aggrieved spouse to leave ┴ other → who has made married life dangerous/intolerable → or to sue for divorce → if ┴ non-compliance w/┴ duties flowing from ┴ marriage leads to an irretrievable breakdown of ┴ marriage.
♠MAINTENANCE

· Marriage → creates reciprocal duty of maintenance for ┴ spouse → which exists until ┴ marriage is dissolved/ceases.

· ┴ expectation is that ┴ parties will both contribute to ┴ common household → where that is possible → w/┴ result that some division of roles can take place → & that ┴ one will benefit from ┴ contribution of ┴ other.

JURISDICTION – at C.L.:

· ┴ HC retains ┴ jurisdiction to make & vary orders in every instance → where there is a C.L. duty to support.
· However → ┴ Maintenance Act 99 of 1998 intro’d a simple & cheaper means of obtaining orders w.r.t. maintenance → in ┴ mainteneace crt. → & ┴ HC itself has expressed reluctance to be burdened w/┴ maintenance matters. 
· i.t.o. LEGISLATION → i.t.o. ┴ Maintenance Act 99 of 1998 → every mag. crt. w/in its area of jurisdiction → is a maintenance crt. for ┴ purposes of this Act.
PREREQUISITES:
· An ex lege d.o.s. can exist only when 3 prerequisites are present → namely :
1. A r/ship.
2. Need on ┴ part of ┴ person to be supported.
3. Adequate resources on ┴ part of ┴ person who is called upon to provide support.
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♠HOUSEHOLD NECESSARIES (HHN)

· Everyday items needed for running a HH → e.g.) food, clothing, medical & dental services, etc.
· Factors to determine whether HHN or not, are:
· Practices & customs in ┴ area.
· Family’s social status.
· Income, etc.
· Duty to purchase HHNs → close to maintenance duty → s/times overlap → s/times differ → differ e.g.) → litigation → support is not a HHN.
· Food is a HHN → not a d.o.s. → cannot claim groceries from spouse as a d.o.s.
· N.B. because → both spouses are liable → e.g.) food is a HHN.
♠LIABILITY FOR HHNs → IF MARRIED IN COMMUNITY OF PROPERTY

· Both become co-owners of ┴ joint estate when married IN c.o.p.

· ┴ ordinary principle was that ┴ joint estate was liable for all HHNs → although ┴ husband → as sole administrator of ┴ joint estate → was ┴ only spouse against whom any proceedings w.r.t. these expenses could be instituted by a 3rd party supplier of ┴ HHNs.

· §17(5) Matrimonial Property Act 88 of 1984 → now regulates these claims → where ┴ spouses are married IN c.o.p.

· This § provides that where a debt has been incurred for HHNs → ┴ spouses may be sued → jointly OR severally.

· This is a logical consequence of ┴ new dispensation → where both spouses are endowed w/┴ powers & capacity to bind ┴ joint estate i.c.w/most transactions.

♠LIABILITY FOR HHNs → IF MARRIED OUT OF COMMUNITY OF PROPERTY

· Liability to a 3rd party.

· Prior to Nov 1984:

· Under C.L. → both spouses were liable “jointly & severally” to 3rd parties for all debts incurred by either of them → i.r.o. necessaries for ┴ joint household → this liability was termed → ┴ pro semisse rule. 

· Under ┴ Matrimonial Property Act:

· i.t.o. this Act → spouses married OUT of c.o.p. → are jintly & severally liable to 3rd parties for all debts incurred by either of them w.r.t. HHNs → so that C.L. position continues to remain unaffected.

♠REQ’S FOR ┴ CAPACITY TO INCUR DEBTS FOR HHNs

· HHNs → only apply to married ppl.

1. Existence of a marriage → either under ┴ Civil Union Act → OR Marriage Act.

2. Existence of a joint household → NOT a joint estate (i.e. marriage IN c.o.p.) → these are different concepts!! → if no joint household → other spouse is still bound → but ┴ reason is not HHNs → but ┴ d.o.s.
3. Transaction must relate to HHNs.

♠REVOCATION OF POWERS TO PURCHASE HHNs

1. Court order.

· §16(2) Matrimonial Property Act → gives crt power to suspend ┴ capacity to bind ┴ joint estate → incl. purchasing HHNs.

· Declare a prodigal.

2. By other spouse.

· Position here not clear.

· Modern authors → “no”.

· Case law → no unanimity.

3. Defense that ┴ purchase was not necessary.

· Spouse has made sufficient funds available to ┴ other spouse → also subject to debate. 
