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♠VARIABLE CONSEQUENCES OF MARRIAGE

· Married IN of c.o.p.

*EACH TYPE OF MARRIAGE HAS DIFFERENT CONSEQUENCES*

· Married OUT of c.o.p.
· Before1984 → ┴ parties to a marriage could decide which matrimonial property regime should govern their marriage.
· Apart from a few exceptions → this could be achieved only by → entering into an ANC.
· Marriage Act 25 of 1961 (current) → all marriages in S.A. are presumed to be IN c.o.p. → this is a rebuttable presumption → if you can provide evidence that ┴ marriage is not IN c.o.p. → you can enter into an ANC → this must clearly state that ┴ marriage is OUT c.o.p.
♠DIFFERENT POSSIBLE FORMS OF MARRIAGE

1. Marriage IN c.o.p.

                                                                         Assets (property/estates)                   

                +                            =                      & liabilities (debts)                     

                                                                         incurred before & after                     

                                                                         are combined into ┴ 
                                                                         Joint Estate.
e.g.) →         X     +     Y

  BEFORE     { car            house

  MARRIAGE {house       -R100 000

                              ↕

                             JE

                      become co-owners

2. Marriage OUT c.o.p. → BUT w/community of profit & loss.
e.g.) →         X     +     Y

  BEFORE     { car            house

  MARRIAGE {house       -R100 000
*Acquired BEFORE marriage = YOURS (separate).

*Acquired AFTER marriage = SHARE (JE).                        
3. Marriage OUT c.o.p. → & out of community of profit & loss w/out ┴ accrual system.
e.g.) →         X     +     Y

  BEFORE     { car            house

  MARRIAGE {house       -R100 000

*ALWAYS SEPARATE.

*NO SHARING EVER.
4. Marriage OUT c.o.p. → & out of community of profit & loss → BUT w/┴ accrual system → “delayed c.o.p.”.
e.g.) →              X     +     Y

  BEFORE     {R1000 000     R500 000 

  MARRIAGE 

                                        ↨
X must SHARE w/Y → ½ ┴ difference in their estates → difference = R500 000 → ½ of R500 000 = R250 000.

*Keep estates SEPARATE during SUBSISTENCE of marriage → dissolution (death/divorce) → spouse who accrued more property than ┴ other → must SHARE w/spouse who accrued less property.

♠MARRIAGE IN COMMUNITY OF PROPERTY

· Rebuttable presumption → all marriages are IN c.o.p.
· ┴ general nature of of ┴ marriage IN c.o.p.:
· H&W → ‘tied’ → co-owners of undivided estate → each has an equal share of ┴ JE.
· JE → incl. assets → at time of marriage & during marriage.
· Debts → both pre-marital & marital.
♠ASSETS WHICH DO NOT FORM PART OF ┴ JE

· Assets expressly excl. by an ANC.
· Assets excl. by a donation/testament (will) from c.o.p. → testament → normally, part of JE unless → specifically says NOT form part of JE → then won’t be part of JE → NOTE: proceeds form part of ┴ JE.
· Fideicommissary & usufructury property → e.g.) fideicommissary → usually in wills → where person says: “I leave my farm to X, but, when X dies, ┴ farm goes to Y → ∴ farm not part of JE → if Y dies before X → farm will go to Y’s heirs upon X’s death → o/ship = YES → e.g.) usufructuary → given property, allowed to use it for 30yrs → then, transfer it to W → ∴ property not part of JE → o/ship = NO → ∵only given right to use for specified time. 
· Satisfaction & damages on a/c of non-patrimonial loss → should not be contractual damages → be something → e.g.) defamation.
· Small gifts.
· Spouse’s clothing.
· Certain life insurance policies.
· Benefits granted to ┴ wife under s17 of ┴ Friendly Societies Act 25 of 1956.
♠LIABILITIES OF ┴ JE

· All or some?
· Pre-marital debts:

· IN c.o.p. → SHARE ALL DEBTS → source of debts irrelevant.
· Debt paid from ┴ JE.
· Also share maintenance claims.

e.g.) →         X       +      Y  *married IN c.o.p.*
  BEFORE     { 6  

  MARRIAGE {children
                                ↕

                               JE

maintenance claims recovered from JE → 

joint debtors for maintenance claims.
· Post-nuptial debts:

· General rule → claimed from JE.

· Contractual debts:
· Legally incurred debts claimed from JE → ∵ both spouses have capacity to bind ┴ JE → ∴claim from JE.
· Delictual (debts) cause of action:
· A delict/tort? → unlawful & culpable act → which causes damage to another.
· By whom must damages/satisfaction be paid? → s19 Matrimonial Property Act 88 of 1984:
· Spouse liable for delict → pay from separate estate.
· Only claim from JE → if spouse does not have a separate estate.
· If damages paid from JE → ADJUSTMENT at DISSOLUTION.
e.g.) →         X     +     Y  *married IN c.o.p.*
                      {commits      
                      {delict       
                      {-R500 000

                                   ↨
                        JE
                               R1000 000

Married IN c.o.p. → ½ of JE upon divorce → BUT → adjust to pay Y back +R250 000 →  because joint co-owners of JE.
♠MARRIAGES OUT OF C.O.P.

1. ┴ ANC:
· ┴ primary matrimonial property system is universal c.o.p.

· If parties want to deviate from ┴ normal consequences of c.o.p. → they have to enter into an ANC.

· Primary purpose → deviate from C.L. or statutory patrimonial consequences of marriage.
· ┴ contract often includes a marriage settlement.

· It also includes every kind of agreement intending spouses conclude before marriage.

2. REQ’S FOR AN ENFORCEABLE ANC:
· Btwn spouses → always enforceable → no req’s:

i.  Enforceability btwn spouses & their estates:

· No formal req’s. 

· May be concluded orally.

ii. Enforceability against 3rd parties:

· If non-compliant w/Deeds Registries Act 47 of 1937 → not binding on 3rd parties.

· Deeds Registries Act → ANC must be attested (signed) by a notary (special kind of attorney → deals w/special documents).

· ┴ contract must be reg’d in a Deeds Registry → w/in 3 months after ┴ date of its execution.

3. POST-NUPTIAL EXECUTION & REGISTRATION OF AN ANC:
· Concluded after marriage? → YES.
· If, prior to marriage, ANC not reg’d → HC may be approached i.t.o. s88 of Deeds Registries Act → for permission to have ANC formally executed & reg’d post-nuptially.
· Application → by either/both spouses → or a beneficiary under a will.
· 3 req’s:
i. Parties must have agreed on terms of ANC → before entering into marriage.
ii. ┴ parties must give good reason(s) for their failure to properly execute &/or register ┴ ANC.
iii. ┴ application must be made w/in a reasonable time after it was discovered that ┴ agreement was not properly executed &/or reg’d.
· If crt authorized → will have same effect as an ANC.
4. ┴ CONTENTS OF AN ANC:
· A term for “┴ exclusion of c.o.p.”.
· A term for ┴ exclusion of community of profit & loss.
· Stipulations regarding ┴ accrual system.
· Succession clause (a pactum successorium) → a term in an ANC → that surviving spouse will inherit everything from ┴ 1st dying spouse.
· Donations (btwn spouses) → & other settlements.
· ┴ right of recourse i.r.o. HHNs.
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5. AMENDMENT & CANCELLATION OF AN ANC:
· No req’s for an enforceable ANC btwn ┴ parties themselves.

· Amendment:

· Parties may amend ┴ ANC up to ┴ date of marriage.

· After that → cannot make Δ’s that would affect 3rd parties → e.g.) both spouses die → SPCA/child → = 3rd party (inherit).

· Generally speaking → ┴ amendment to an ANC can be made only w/┴ approval of ┴ HC.

· 2 categories:

i. RECTIFICATION → correcting a mistake → if ANC does not reflect ┴ true intention of ┴ parties → a crt may order that ┴ contract be corrected → ┴ application must be brought within a reasonable time.

ii. AMENDMENT FOR SOUND REASONS → no mistakes → approach a crt to approve of a condition agreed to by both spouses → ┴ crt has ┴ discretion to approve or not.

6. TERMINATION OF AN ANC:
· Comes to an end only when all ┴ contractual obligations have been fulfilled.
· Not a dissolution of marriage.
♠ACCRUAL SYSTEM

· Every marriage entered into after 1 Nov 1984 OUT of c.o.p. i.t.o. an ANC → by which community of property & community of profit & loss → & excluded is subject to ┴ accrual system → except where ┴ parties have expressly excluded ┴ accrual system in their ANC.
♠PRINCIPLE UNDERLYING ┴ ACCRUAL SYSTEM

· ┴ accrual system → s/times referred to as → form of “deferred c.o.p.”.
· It is only at dissolution of ┴ marriage → that they share in ┴ accrual accumulated by e/o during ┴ marriage → as defined in ┴ Act → or in their ANC.
· This sharing is based on ┴ principle that in most marriages → both spouses make a contribution in various forms to ┴ accumulation of their assets during ┴ subsistence of ┴ marriage.
· It is just, proper & fair to → that they share in ┴ fruits of their accumulated contributions.
♠FORMULA FOR ACCRUAL SYSTEM

· ┴ spouse who has accrued less → has a right to claim ½ ┴ difference → from ┴ spouse who has accrued more.
· Use this formula → for ┴ division of estates → of ppl married OUT of c.o.p. w/┴ accrual system.
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♠CALCULATION OF ┴ ACCRUAL

· Spouse w/lesser estate → can claim ½ difference between ┴ 2 estates.

· Commencement of marriage → debts outweigh assets (i.e. negative amount) → NCV = 0 → however, NFV can be negative.

· Look at INFLATION (i.e. CPI) when calculating NCV → i.e. NCV x CPI.

A = NFV – NCV
♠DISREGARD WHEN CALCULATING ACCRUAL

· Assets excl. by an ANC → i.e. married OUT c.o.p. w/accrual system.

· Assets/money accrued as inheritance, legacy or by will.

· Money from non-patrimonial damages.

· Donations given inter vivos → i.e. btwn living ppl.

♠DISREGARD THESE LIABILITIES WHEN CALCULATING ┴ ACCRUAL

· Testamentary disposition → left by way of a will.

· Succession i.t.o. Intestate Succession Act.

· Donations mortis causa → take effect after death → could be left in a note/contract.

♠STEPS…FOR CALCULATING ┴ ACCRUAL

1) Calculate NCV of both spouses → remember to multiply ┴ NCV by ┴ CPI, where necessary (i.e. where NCV is NOT ≤ -1).

2) Calculate NFV of both spouses.

3) Calculate each spouse’s accrual.

4) Determine:

i. Which spouses claims from which (i.e. which spouse has ┴ lesser estate.)

ii. Subtract ┴ two accruals from each other.

iii. Divide that figure by 2 (or multiply by ½).

iv. Add that figure to the lesser-estate spouse’s accrual to get their total value.
♠N.B. EQUATIONS FOR CALCUATING ┴ ACCRUAL

ACCRUAL CLAIM = ½ (LARGER ACCRUAL –SMALLER ACCRUAL)

ACCRUAL = NET END/FINAL VALUE – NET COMMENCEMENT VALUE – ASSETS WHICH DO NOT FORM PART OF ACCRUAL

CPI = CPI FOR MONTH MARRIAGE IS DISSOLVED ÷ CPI VALUE FOR MONTH OF WEDDING

A = NFV – (NCV x CPI)
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♠ALTERATION OF ┴ MATRIMONIAL PROPERTY SYSTEM

· ∆ of MPS → ┴ kind of marriage entered into → either IN or OUT.

♠FLEXIBILITY

· Marriages concluded before 1 November 1984 → ┴ MPS according to which ┴ parties were originally married remains in force.

· Now → unless there is an ANC → (rebuttable) presumption → married IN c.o.p.

· Matrimonial Property Act 88 of 1984 → makes provision for → parties to alter ┴ MP regime.

· Does not mean that parties can post-nuptially ∆ their MP regime by mere agreement w/out ┴ intervention & approval of ┴ crts.

· Such an agreement would not even be valid as btwn ┴ parties inter se.

♠AGREEMENT TO ∆ FUTURE MPS w/INTERVENTION OF COURT 

· Section 21(2) Act → H&W may apply JOINTLY to a crt for leave to ∆ ┴ MPS which applies to their marriage → irrespective of whether married IN/OUT of c.o.p.

· ┴ crt may order that existing MPS shall no longer apply to their marriage & authorize them to enter into a notarial contract → by which their future MPS is to be regulated on such conditions as ┴ crt may think fit.

♠REQ’S

· Act mentions ┴ following req’s:

a) Must be sound reasons for ┴ propsed ∆.

b) Sufficient notice of proposed ∆ in MPS must be given to all creditors of ┴ spouses.

c) Crt must be satisfied that no other person will be prejudiced by ┴ proposed ∆.

· In addition:

· Application must be brought in crt in area of jurisdiction which couple are domiciled & ordinarily reside.

· Application should contain information about any recent ∆’s in party’s residence/domicile.

· In Cape Case ex Parte Lourens crt gave some guidelines in deciding whether or not to give an order to ∆ ┴ MPS → save in exceptional circ’s in ┴ type of application, namely:

A. NOTICE:
i. Notice must be given to ┴ Registrar of Deeds i.t.o. s97(1) of Deeds Registration Act 47 of 1937 → ┴ notice must contain appropriate submissions w.r.t. ┴ registration procedure of ┴ immovable properties as contained in ┴ agreement → only pertains to spouse’s who were married IN c.o.p. & who want to ∆ to marriage OUT of c.o.p.

ii. Draft notarial contract which it is propsed to registrar must be annexed to ┴ application.

iii. Notice of intention to make ┴ application must be published in ┴ Government Gazette & +/- 2 local newspapers at least 2wks prior to date on which ┴ application will be heard.

iv. Notice must expressly state ┴ date on which ┴ application will be made.

v. 2wks prior → notice must be given to all known creditors by means of certified post → a list of such creditors shall be incl. in ┴ application together w/proof verified by affidavit & to which ┴ relevant certification of posting must be annexed.

B. FINANCIAL POSITION OF PARTIES:
i. ┴ application must contain sufficient information on ┴ assets & liabilities of ┴ parties → crt judges if there are sound reasons for ┴ proposed ∆ & if → e.g.) a particual person, creditor, will be prejudiced by ┴ proposed ∆.

ii. ┴ application must also expressly state whether or not either of ┴ spouses has been sequestrated in ┴ past & if so → when & under what circ’s.

iii. Any pending legal proceedings in which a creditor is seeking to recover payment of any alleged debt → must also be stated.

iv. If any material ∆ in ┴ parties financial position occurs before ┴ application is heard → a supplementary affidavit reflecting such ∆ must be filed.

C. SOUND REASONS:
i. ┴ proposed ∆ must be motivated fully in ┴ application → ‘sound reasons’ entails any fact(s) which are convincing, valid & anchored in reality.

D. ABSENCE OF PREJUDICE:
i. ┴ absence of prejudice to other parties means that any prejudice is to be explained in ┴ application → a mere statement in this regard is insufficient → ┴ rights of any pre-existing creditors must be expressly preserved in ┴ proposed contract.

♠AGREEMENT TO ∆ MPS w/OUT COURT INTERVENTION

· No longer possible to do so → will be invalid.

· Section 21(1) & s25(2) of ┴ Act initially provided for a period of 2yrs → from 1 November 1984 → during which a ∆ in ┴ MPS w/out crt intervention was possible.

· This period was extended for a further 2yrs.

· ┴ aforementioned § no longer apply → only ┴ HC may authorize a ∆ in ┴ MPS.
