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[zFNz]Flynote : Sleutelwoorde

Sale - Immovable property - Mistake - Seller's agent pointing out wrong property to purchaser - Purchaser  D claiming sale to be void ab initio - Purchaser's cause of action is mutual error in corpore - Essential to allege and prove that error was justus - Clause in contract to the effect that purchaser had contracted out of right to rely on any misrepresentation by seller or its agent - Such clause not availing seller as mutual error vitiated consent to whole  E contract - Whole contract void ab initio - Principal and agent - When knowledge or mistake of agent can be imputed to principal.

[zHNz]Headnote : Kopnota

In an action for an order declaring a written agreement of sale of immovable property to be null and void and for ancillary relief, the plaintiff averred in paragraphs 4 and 4A of his particulars of claim that he had entered into the agreement  F with the defendant under the bona fide and reasonable but mistaken belief that the defendant was selling and the plaintiff was purchasing the immovable property pointed out to the plaintiff by the defendant's duly authorised agent, P. P was at all times material acting within the course and scope of his employment with the firm of estate agents employed by the defendant to sell the immovable property referred to in the agreement of sale. The plaintiff further averred that the property described in the agreement of sale was not the  G property pointed out by P and had plaintiff known this he would not have purchased it. Clause 16 of the agreement provided that the parties acknowledged the agreement "to be the entire contract between them and that no other conditions, stipulations, warranties or representations whatsoever have been made by either party or their agents other than such as may be included herein...". The defendant excepted to the claim on the ground that it disclosed no cause of action.

Held, in the absence of an allegation that the agent, P, was  H authorised to enter into the contract, or even to negotiate its terms, that P's knowledge or intention or mistake could not be imputed to the defendant.

Held, further, therefore, that the plaintiff had not pleaded the common error contended for by the plaintiff, namely, that both parties mistakenly thought that the property described in the agreement of sale was that which P had pointed out to the plaintiff.

Held, further, that the plaintiff's true cause of action was mutual error in corpore and that the allegations to the effect that it arose because P pointed out the wrong property were only relevant to show that the error was justus.

Held, further, that it was essential to the plaintiff's cause of action to allege and prove that the mutual mistake was justus.
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Held, further, that the allegations in paragraphs 4 and 4A of the particulars of claim were sufficient to show that the mistake was justus even if they did not show that it was due to misrepresentation by the defendant.

Held, further, that clause 16 of the agreement did not avail the defendant as the mistake was an essential error which vitiated consent to the whole contract, including clause 16, and rendered the contract void ab initio.

Held, further, that, where the whole contract was void ab  A initio for error, there could be no objection on grounds of public policy to a party setting up a case inconsistent with the contract. Exception dismissed.

[zCIz]Case Information

Exception to a plaintiff's particulars of claim. The nature of the pleadings appear from the reasons for judgment.

A. J. du P. Buys, for the defendant (excipient).

 B A. Findlay, for the plaintiff (respondent).

Cur. adv. vult.

Postea (June 24).  C 

[zJDz]Judgment

HOWARD, J.: In his main claim the plaintiff sues the defendant for an order declaring an agreement of sale to be null and void, repayment of certain instalments which he paid under the agreement, mora interest and costs of suit. The relevant allegations in the amended particulars of claim (read with the further particulars) are the following:


 D "3.
On 9 March 1972 at Durban and 14 March 1972 at Johannesburg the plaintiff and the duly authorised representative of the defendant one I. Cramer a director of the defendant respectively entered into a written agreement of sale in terms of which the defendant purported to sell to the plaintiff certain immovable property situate within the area of jurisdiction of this honourable Court and described as:




Sub. 7 of lot 90 of A of Umlazi Native  E Location no. 4676 situate in the Borough of Amanzimtoti, County of Durban, Province of Natal in extent 1 322 square metres.


4.
The plaintiff entered into the said agreement with the defendant under the bona fide and reasonable but mistaken belief that the defendant was selling and the plaintiff was buying the immovable property pointed out to the plaintiff by the defendant's duly authorised agent one Myburgh Petrus Pienaar on 5 March  F 1972. The plaintiff is presently unaware of the description of the property pointed out by the said Pienaar. The property pointed out is closer to the sea than the property described in the agreement of sale, annexure 'A'.


4A.
At all times material thereto:



(a)
the said Pienaar was employed by Corlett Drive Estates (Natal) (Pty.) Ltd., a firm of estate agents;



(b)
the said Pienaar was acting within the course and scope of his employment;

  G 

(c)
Corlett Drive Estates (Natal) (Pty.) Ltd. was employed by the defendant to sell the immovable property described in para. 3 above.


5.
The immovable property described as set out in para. 3 above is not that which was pointed out by the said Pienaar...


6.
Had the plaintiff known in fact that the immovable property described as set out in para. 3 above was not that which was pointed out by the said Pienaar... the plaintiff would not have purchased it.


 H 7.
The plaintiff has received no benefits whatever under the said agreement of sale.


8.
A copy of the said agreement of sale is annexed hereto marked 'A'.


9.
In the premises the said agreement of sale, annexure 'A' is null and void.


10.
The plaintiff has paid to the defendant instalments totalling R1 350 and, in the premises, the defendant is obliged to restore the said sum of R1 350 to the plaintiff."

Annexure "A" to the particulars of claim is a copy of the written agreement concluded between the defendant as seller and the plaintiff as purchaser.
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The merx is described therein as sub-division 7 in a proposed private township which the seller is in the course of establishing on Lot 90 of Sub. A of Umlazi Native Location No. 4676,


"the lot/s or subdivision/s hereby sold, as well as the extent and situation thereof, being indicated on the relevant diagrams  A thereof; copy/ies whereof is/are hereunto annexed and initialled by the parties hereto for the purposes of identification".

Annexure "B" to the further particulars is a copy of the diagram of sub-division 7 which was annexed to the agreement of sale. The only other provisions of the agreement to which it is necessary to refer are those in clause 16, which reads as follows:


 B "The parties hereto acknowledge that this agreement constitutes the entire contract between them and that no other conditions, stipulations, warranties or representations whatsoever have been made by either party or their agents other than such as may be included herein and signed by the parties hereto."

The defendant excepts to the main claim on the ground that it discloses no cause of action, in that:

 C 
"(a)
The plaintiff relies on an innocent misrepresentation made by the duly authorised agent of the defendant which induced a unilateral error in corpore on his part.


(b)
The circumstances relied upon by the plaintiff as set out in sub-para. (a) hereof do not render the aforesaid agreement void.


(c)
In terms of clause 16 of the written agreement entered into between the parties, annexure 'A' to the  D plaintiff's particulars of claim, the plaintiff has contracted himself out of the right to rely upon any misrepresentation made by the defendant or its agent."

In the course of his argument in support of the exception Mr. Buys conceded that the mistake pleaded was one concerning the identity of the merx (error in corpore ) and that its effect was to vitiate the plaintiff's assent to the agreement. He further  E conceded that under the circumstances pleaded the mistake was reasonable (justus ). He contended however that what had been alleged was no more than a unilateral mistake induced by an innocent misrepresentation on the part of the defendant's agent, that the true cause of action was the misrepresentation  F and that the provisions of clause 16 of the agreement precluded the plaintiff from advancing that cause of action. In this connection he relied heavily on the majority judgment delivered by HOEXTER, J.A., in Trollip v Jordaan, 1961 (1) SA 238 (AD).

Mr. Findlay, for the plaintiff, submitted in the first place that what had been alleged was a common mistake, on the basis that the agent also thought that the subject matter of the sale  G was the property which he had pointed out to the plaintiff and his mistake was in law the mistake of the defendant. I understood this submission to be founded on the principle that knowledge acquired by an agent is imputed to his principal if it was acquired in the course of the agent's employment and  H there was a duty upon him to communicate it to the principal. (See Town Council of Barberton v Ocean, Accident and Guarantee Corporation Ltd., 1945 T.P.D. 306 at p. 311). Assuming that to be a correct statement of the law, I have difficulty in seeing how it assists Mr. Findlay with his submission. According to the particulars of claim the agent had been employed to sell sub. 7, an unregistered sub - division in a proposed private township. If he mistakenly believed that the property which he pointed out to the plaintiff was sub. 7 any information which he communicated to the defendant in that regard would
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naturally be to the effect that he had pointed out sub. 7, In any event, I do not consider that the relationship between the defendant and the agent was such that the knowledge or intention of the agent in relation to the merx is imputable to the defendant. The allegations are to the effect that Pienaar was employed by a firm of estate agents whom the defendant had  A employed to "sell" sub. 7. I do not understand that to mean that the estate agents were authorised to enter into a contract of sale on behalf of the defendant. It imports no more than the ordinary arrangement under which the estate agents would be entitled to the usual commission if they introduced to the defendant a purchaser willing and able to buy. In the absence  B of an allegation that the agent was authorised to enter into the contract, or even to negotiate its terms, I do not think his knowledge or intention or mistake regarding the subject matter of the sale can be imputed to the defendant. (Cf. Marais v Van Niekerk, 1946 T.P.D. 377; Bird v Sumerville and Another, 1961 (3) SA 194 (AD) at p. 202B - G).

 C In my opinion, therefore, the plaintiff has not pleaded the common error for which Mr. Findlay contended, namely that both parties mistakenly thought that the property described in annexure "A" was that which Pienaar had pointed out to the plaintiff. However, I consider that the plaintiff has succeeded in pleading a mutual mistake of the type referred to in the  D Digest, 18.1.9 pr., in that his allegations are reasonably capable of the construction that the defendant thought that it was selling sub. 7 while he thought he was buying the other property which Pienaar had pointed out. If that is a proper construction of the particulars of claim in this case the decision of the majority of the Court in Trollip v Jordaan,  E supra, is entirely distinguishable, for in the view of the majority the purchaser's mistake in that case was neither a common mistake nor an error in corpore nor a mistake of the type referred to in D.18.1.9 pr. (see p. 254A - B).

A question much debated in argument was whether by reason of the mistake in this case the sale was null and void ab initio  F or merely voidable. Mr. Buys' argument that the contract was voidable, not void, rested initially on his contention that the mistake was a unilateral one induced by an innocent misrepresentation, that the true cause of action was the misrepresentation and that such a misrepresentation only rendered the contract voidable. At a later stage he shifted his ground to contend that the contract could not be avoided unless  G the mistake was reasonable (justus ) and that it stood until this requirement had been proved. I understood the latter contention to be made on the footing that the mistake was a unilateral one, but it will be necessary to consider it in relation to the mutual mistake which, on my interpretation of the particulars of claim, has been alleged.

 H In my view the true cause of action in this case is mutual error in corpore, and the allegations to the effect that it arose because the agent pointed out the wrong out the wrong property are only relevant to show that the error was justus. I do not think that this conclusion is in conflict with the majority judgment in Trollip v Jordaan, supra. The conclusion of the majority that the cause of action in that case was misrepresentation was based on a finding that the parties were ad idem as to the identity
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of the merx and the alleged mistake was a unilateral one flowing inevitably from a misrepresentation concerning the condition or quality of the merx. On that view of the pleadings HOEXTER, J.A., was not dealing with an essential mistake which  A touched the reality of the purchaser's assent to the contract.

It seems to be established by authority that a unilateral error does not serve to avoid a contract unless it is justus. (See, e.g. Logan v Beit, 7 S.C. 197 at p. 216; National and Overseas Distributors Corporation (Pty.) Ltd. v Potato Board, 1958 (2) SA 473 (AD)  B  at p. 479G - N; Diedericks v Minister of Lands, 1964 (1) SA 49 (N) at p. 57E - G). The learned author of Mackeurtan's Sale of Goods in South Africa, 4th ed., para. 150, says that the same applies to mutual error of the type referred to in D.18.1.9 pr., and refers in this connection to Voet. I think that Voet, 12.6.7 and 22.6.6,7 can be read as support for the learned author's conclusion, although the  C passages referred to do not deal specifically with the point. Wessels, Law of Contract in South Africa, 2nd ed., para. 957, expresses the same opinion, on the authority of D.22.6.9.5 - Non solet stultis succurri sed errantibus. The view favoured by Mackeurtan and Wessels appears to have been accepted by the  D Court in Ex parte Rosenstein, 1952 (2) SA 324 (T) . That was a case of mutual error in corpore of the type which I am considering, and the purchaser's application for an order declaring the sale void was dismissed on the ground that his mistake was not reasonable and justifiable.

I therefore accept that it is essential to the plaintiff's  E cause of action to allege and prove that the mutual mistake was justus. Authority apart, this seems to be a reasonable requirement in the instant case where the plaintiff seeks to avoid a written contract which manifests his apparent consent to purchase the very property which the defendant intended to sell. However, the requirement that the mutual error in corpore must be justus does not mean that its effect is to render the  F contract voidable rather than void. It is unnecessary to refer to the numerous Roman-Dutch authorities which were cited on this point, because I am bound by the decision of the Full Bench in Maduray v Simpson, 1932 NPD 521, to hold that such a mistake renders the contract null and void ab initio. (See  G also Wessels, op. cit., para. 976; Maritz v Pratley, 11 S.C. 345).

In order to prove that the mistake was Justus the plaintiff has to rely on the fact that the defendant's agent pointed out the wrong property. No other justification for the mistake has been alleged or suggested. This raises the question whether the  H provisions of clause 16 preclude the plaintiff from relying upon the cause of action which he has pleaded. Before dealing with that question I should say that in my view the allegations in paras. 4 and 4A of the particulars of claim are sufficient to show that the mistake was justus even if they do not show that it was due to misrepresentation by the defendant. In coming to this conclusion I have not overlooked the following passage from the judgment in George v Fairmead (Pty.) Ltd., 1958 (2) SA 465 (AD) at p. 471B - D:
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"When can an error be said to be justus for the purpose of entitling a man to repudiate his apparent assent to a contractual term? As I read the decisions, our Courts, in applying the test, have taken into account the fact that there is another party involved and have considered his position. They have, in effect, said: Has the first party - the one who is trying to resile - been to blame in the sense that by his conduct he has led the other party, as a reasonable man, to believe that he was binding himself? (Vide, Logan v Beit, 7  A S.C. 197; I. Pieters & Company v Salomon, 1911 AD 121, esp. at pp. 130, 137; Van Ryn Wine and Spirit Company v Chandos Bar, 1928 T.P.D. 417, esp. at pp. 422, 423, 424; Hodgson Bros. v South African Railways, 1928 CPD 257 at p. 261). If his mistake is due to a misrepresentation, whether innocent or fraudulent, by the other party, then, of course, it is the second party who is to blame and the first party is not bound."

I doubt whether that was intended to be a complete statement of  B the law on the point, for it does not deal with cases such as Maritz v Pratley, supra, in which the mistake of the party seeking to repudiate was held to be reasonable although the other party had made no misrepresentation and had no reason to believe that there was any mistake. In the Potato Board case,  C supra loc. cit., the Court left open the question whether there was scope for a defence of unilateral mistake in circumstances where the other party had not made any misrepresentation and was not aware of the mistake. However, even if the judgment in George v Fairmead (Pty.) Ltd., supra, was intended to define the circumstances under which an error can be said to be justus, I think that the circumstances alleged by the plaintiff fall within the definition. Pienaar's  D action in pointing out the wrong property as the subject matter of the sale clearly amounted to a misrepresentation, within the ordinary meaning of that word. (I shall deal later with the question whether it involved a "representation" as envisaged by clause 16 of the contract). Granted that his mistake is not imputable to the defendant, it seems  E nevertheless to be clear that the agent had implied authority to describe or make representations concerning the property which he had been employed to "sell", and that his misrepresentation is accordingly attributable to the defendant. (See De Villiers & Macintosh, The Law of Agency in South Africa, 2nd ed., p. 99; Suburban Real Estate Ltd. v Whall &  F Bocking,  1951 (3) SA 409 (C) at p. 413G - H; Steyn v Davey, 1954 (1) P.H. F41). If that is correct the plaintiff has alleged, in effect, that the mistake is due to a misrepresentation by the defendant.

I now return to the crucial question whether clause 16 of the contract precludes the plaintiff from alleging and proving that the mistake was due to the fact that the agent pointed out the  G wrong property, and thus deprives him of his cause of action. The contract under consideration in Trollip v Jordaan, supra, contained provisions practically identical to those of clause 16, and the view of the majority as to the meaning and effect thereof was summed up by HOEXTER, J.A., at p. 256C - E, as follows:


 H  "Once it is clear that the parties, in terms of the deed of sale, intended to buy and sell the property defined in the deed, it becomes impossible to infer, from the contract itself, that the parties intended to limit the meaning of the words 'no representations whatever'. These words clearly refer to any kind of misrepresentation which would, but for those words, have prejudiced the position of the respondent. They obviously cover the misrepresentation relied on in the present case which induced a unilateral error as to the area of the aforrested land included in the property. They would, in my opinion, cover any innocent misrepresentation whatever, irrespective of the particular mistake induced
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by that misrepresentation. If the particular representation complained of is covered by the words in clauses 1 and 8, then no mistaken belief induced by such representation can have any effect on the deed of sale."

Mr. Buys argued that I was bound to interpret and apply clause 16 in the same manner for the purposes of this case. I do not  A entirely agree. Assuming that I am bound to give the words "no representations whatever" in clause 16 their ordinary literal meaning, I do not think that the majority decision in Trollip v Jordaan obliges me to hold that no mistake induced by a representation covered by that clause can have any effect upon  B the contract. As already pointed out, on the view which he took of the pleadings in that case HOEXTER, J.A., was not concerned with an essential error which vitiated consent. The learned Judge considered that the cause of action pleaded would only have rendered the contract voidable and it was therefore unnecessary for him to decide whether the exemption clauses would also have been effective to prevent the appellant from  C relying on a mistake which rendered the contract null and void ab initio. In my respectful opinion the dicta of HOEXTER, J.A., on the latter question were obiter.

In a dissenting judgment, STEYN, C.J. (with whom BOTHA, A.J.A., as he then was, concurred) held that the cause of action in Trollip v Jordaan was founded on a common error in corpore,  D and that upon a proper interpretation thereof the exemption clauses did not exclude reliance upon such a mistake. The following passage occurs in the reasons for the latter conclusion (at p. 247A - B):


"Dit is trouens te betwyfel of so 'n verwysing na 'wanvoorstellings' ('misrepresentations') in so 'n klousule, selfs onder gewone omstandighede en sonder vermelding van besigtiging en goedkeuring, die uitwysing van die merx sou  E insluit. Dit sou, meen ek, nie sonder rede beweer kan word dat 'n verkoper wat bv. sou sê: 'Hier is die tafel wat ek wil verkoop' geen 'voorstelling' maak nie, maar slegs die identiteit van die merx bepaal waaroor onderhandel moet word en waarop enige voorstelling van sy kant betrekking sou hê. Indien hy verder sou gaan en aan die koper sou sê: 'Hier is die tafel. Bekyk en ondersoek hom self. Ek wil aan geen voorstellings hoegenaamd gebonde wees nie,' dan sou nouliks staande gehou kan  F word dat hy met 'voorstellings' ook die uitwysing van die tafel bedoel en dat die koper dit in daardie sin sou of moet verstaan."

Mr. Findlay urged me to use this passage as a warrant for holding that the agent's action in pointing out the wrong property was not a "representation" within the meaning of that word as used in clause 16 of the contract. I am not sure that it is open to me to do so in the face of the majority decision  G that the words "no representations whatever" had to be accorded their ordinary literal meaning. However, in the view that I take of this case it is unnecessary for me to interpret clause 16. I assume in favour of the defendant, without deciding, that the pointing out of the wrong property was a representation within the meaning of clause 16.

 H Mr. Findlay's main contention on this part of the case was that clause 16 did not avail the defendant because the mistake vitiated consent to the whole contract, including clause 16. This point was mentioned but deliberately left open by STEYN, C.J., in Trollip v Jordaan, supra at p. 243H. As already indicated, the point did not arise for decision by the majority of the Court because in their view there was no mistake which touched the reality of the consent to the contract. In my view there is substance in Mr. Findlay's contention. The agument in support
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of it is neatly summarised in Mr. P. M. A. Hunt's comment on Trollip v Jordaan, which appears in the Annual Survey of South African Law, 1961 at p. 95:


"Prima facie it would seem that the vice taints consent to the whole contract, including the exemption clause. All the terms of the contract together regulate the contract's object, and it  A is difficult to see how the consent can but stand or fall as a whole. It seems impermissible to find a separate untainted consent to the exemption clause."

I can find no fault with that reasoning, provided that the "vice" is understood as meaning something in the nature of an essential error which vitiates consent and renders the contract void ab initio. Subject to that qualification, there seems to  B be no legal or practical difficulty in taking the argument to its logical conclusion, namely that the parties to a contract can never validly agree, in terms of the contract, that such "vices of consent" will not affect its operation. Moreover, the argument is supported by authority. In Maritz v Pratley, supra, the Court held that an auction sale was void by reason  C of an error in corpore, and it apparently rejected the seller's contention that the conditions of sale (requiring purchasers to acquaint themselves with the merx and making the sale voetstoots ) precluded the purchaser from relying upon that mistake. The following dictum of Viscount SIMON, L.C., in Heyman v Darwins Ltd., 1942 A.C. 356 at p. 366, is also relevant:


"If the dispute is as to whether the contract which contains  D the clause has ever been entered into at all, that issue cannot go to arbitration under the clause, for the party who denies that he has ever entered into the contract is thereby denying that he has ever joined in the submission. Similarly, if one party to the alleged contract is contending that it is void ab initio (because, for example, the making of such a contract is illegal), the arbitration clause cannot operate, for on this view the clause itself is void."

The passage in which this dictum occurs was cited with approval  E by the Appellate Division in Scriven Bros. v Rhodesian Hides & Produce Co. Ltd. and Others, 1943 AD 393 at p. 400. Although the dictum has reference to the scope of an arbitration clause in a contract, the second sentence thereof is applicable to, and in my view decisive of, the point which  F is under consideration now.

My conclusion that clause 16 does not avail the defendant in this case conflicts with the decision in Sissons v Lloyd, 1960 (1) SA 367 (SR). In that case the defendant pleaded that he had entered into a written contract of sale under a reasonable mistake as to the identity of the merx, and that the sale was consequently null and void. An exception was taken to the plea  G on the ground, inter alia, that in clause 6 of the contract the defendant had acknowledged his acquaintance with the nature and situation of the property sold, and that he was thereby precluded from relying on the mistake. The defendant's contention was that clause 6 did not avail the plaintiff because the mistake which he had pleaded vitiated the entire  H contract, including that clause. YOUNG, J., relying on the decision in Wells v South African Alumenite Company, 1927 AD 69, rejected this contention and upheld the exception. The learned Judge's reasoning appears from the following passage, at p. 370:


"In Wells' case the defendant's mind was at the time of the contract labouring under a misapprehension in regard to certain properties of the lighting plant, induced by misrepresentation. In the present case the defendant was at the time of contract labouring under a misapprehension in regard to the situation of the
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land in question or at most as to the land he was buying, induced, presumably, by certain information acquired by him prior to the contract. In both cases misapprehension or mistake was operative in the mind of the buyer at the time of the contract - in the one case induced by the act of the seller, in the other case by some extraneous agency. Why then should the defendant be allowed to affirm contrary to his agreement in  A the latter case and not in the former? In my view, the true basis of the decision in Wells' case was that a party will not be permitted to set up a case inconsistent with his written agreement unless it is contrary to public policy to hold him to that agreement. In the case of fraud, for example, it is against public policy to estop a person who has been defrauded from having the question of fraud investigated. But public policy does not seem to require that a man should not by agreement estop himself from raising the defence of mere  B mistake. In fact, in the passage I have quoted from Wells' case, INNES, C.J., says, albeit obiter, that an estoppel can apply to honest mistake."

With great respect, I think that the learned Judge misapplied Wells' case. That case was not concerned with an essential error which would have rendered the contract void ab initio, and I do not think that INNES, C.J., had any such error in mind  C when he referred to "honest mistake" (at p. 73 of the report). It may well be that the ratio of the decision in Wells' case is that a party may not set up a case inconsistent with his written agreement unless it is against public policy to hold him to the agreement. But that simply begs the question. YOUNG, J., sought to answer the question by stating that "public  D policy does not seem to require that a man should not by agreement estop himself from raising the defence of mere mistake". If "mere mistake" includes essential error I respectfully disagree with that statement. If the whole contract is void ab initio for error there can surely be no objection on grounds of public policy to a party setting up a case inconsistent with it.

 E Numerous cases were cited, and counsel debated at length on the question whether the true basis of contract in our law is subjective (the theory of "consensuality") or objective (the "reliance" theory). I accept that our law follows a generally objective approach to the creation or existence of contracts  F (see National & Overseas Distributors Corporation (Pty.) Ltd. v Potato Board, supra loc. cit.), but I cannot accept that this approach is so uncompromising that it precludes the plaintiff from advancing the cause of action which he has pleaded. In Trollip v Jordaan, supra at pp. 247H - 249A, STEYN, C.J., considered a series of decisions relevant to this  G question, including the Potato Board case, supra  and South African Railways & Harbours v National Bank of South Africa Ltd., 1924 AD 704, and held, in effect, that the objective approach to contracts did not exclude the operation, according to the established principles of our law, of mistake as a ground for avoiding contractual liability. I do not think that the majority judgment in Trollip v Jordaan reveals any  H disagreement with the conclusion of STEYN, C.J., on this point.

In the result the exception is dismissed with costs.

Defendant's (Excipient's) Attorneys: P. Helman & Co. Plaintiff's (Respondent's) Attorneys: De Villiers & Strauss.
