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[zFNz]Flynote : Sleutelwoorde

Contract - Interpretation of - True nature of - Lease agreement between H company and plaintiff for lease of motor car to plaintiff - Subsequent, identical agreement between H company and employee of  H plaintiff for lease of same car to employee - Second agreement executed for tax purposes only - Car included in employee's employment package - Arrangement between plaintiff and employee regarding the car adhered to up to time when car finally sold to third party - No intention as between H company, plaintiff and its employee to substitute or innovate first agreement with second - First agreement representing true  I intention of parties; second a simulated document produced to mislead fiscus, if required, and not intended to bind H company, plaintiff, or employee.

Negligence - What constitutes - Collision between right-turning vehicle and overtaking vehicle - Truck, having timeously indicated  J intention to turn right and having already initiated such turn struck by
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 A motor car attempting to pass - Speed of truck at moment of collision 5 - 10 kph - Roadworks having been in progress along roadside - Noticeboards having been erected imposing speed limit of 30 kph - Driver of truck reasonably entitled to assume that motorist (of whose presence he had been aware) had seen his signal and would respect it - Truck not obliged to stop before making right turn as there had been no  B oncoming traffic and no indication from car of intention to pass - Driver of truck on facts not negligent - Driver of motor car negligent in having given no indication of intention to overtake, in failing to keep a proper lookout and in overtaking at a time when unsafe and inopportune.  C 

[zHNz]Headnote : Kopnota

A truck driven by J, an employee of the defendant, had been involved in a collision with a motor car driven by N, an employee of the plaintiff. J, having signalled his intention to do so, and after having gradually reduced his speed to approximately 5 - 10 kph, had initiated a right turn when the car (the presence of which J had been aware) had hit the truck in attempting to overtake it. There had been no oncoming traffic and N had given no indication of his intention to overtake. Construction work had been in progress along the roadside and noticeboards warning of  D roadworks and imposing a 30 kph speed limit had been set up. The plaintiff alleged that J had through his negligence been solely responsible for the collision. This was denied by the defendant, which in turn averred that the collision was caused solely by N's negligence. The plaintiff claimed that, in terms of a lease agreement between it and the H company, it was the legal possesor of the motor car and that it was liable for risk of damage to the vehicle. The defendant disputed  E this, alleging that the plaintiff therefore had no locus standi. Two virtually identical lease agreements relating to the same car were produced before the Court, the earlier one between H company and the plaintiff, the later one between H company and N. The plaintiff averred

that the second agreement had been executed for 'tax purposes' only, the prior arrangement between the plaintiff and N (in terms of which the car formed part of N's employment package) having been adhered to up to the time when the car had finally been sold to a third party. The plaintiff  F furthermore averred that the second agreement did therefore not constitute a genuine and binding contract, the only true agreement being the one between the plaintiff and H company. The issues before the Court were thus (1) whether the first agreement constituted the only true contract between the parties, and (2) whether either one of the drivers, or both, had negligently caused the accident.

 G Held, as to (1), that there had been no intention as between H company, the plaintiff, and N to substitute or innovate the first agreement with the second one, the second one being a simulated document produced to mislead the fiscus, if required, and not intended to bind either H company, the plaintiff, or N.

Held, further, that the first agreement represented the true intention of the parties, and that the plaintiff consequently had locus standi.

Held, as to (2), that the law generally placed a stringent duty on drivers that turn out of their path of travel, whether to left or right,  H and a less onerous duty on the following motorist who wishes to overtake.

Held, however, that J had been reasonably entitled to assume that N had seen his signal and would respect it, and that J had in the circumstances (the road having been clear) not been obliged to stop before making the turn.

Held, further, on the facts, that J had not been negligent.

Held, further, that N had negligently caused the collision: he had  I undertaken what was under the circumstances a dangerous manoeuvre; he had given no indication of his intention to overtake, had failed to keep a proper lookout and had overtaken at a time when it had been unsafe and inopportune to do so.

Held, accordingly, that the plaintiff's claim had to be dismissed with costs.

[zCIz]Case Information

Civil trial in an action for damages. The facts appear from the reasons  J for judgment.

1990 (3) SA p218 

COMRIE AJ

 A 
E N Keeton for the plaintiff.


D J van der Walt for the defendant.


Cur adv vult.


Postea (21 September 1988).  B 

[zJDz]Judgment

Comrie AJ: On 15 October 1986 at approximately 08:25 and at or near the intersection between the old Stellenbosch Road and Helena Avenue, Somerset West, a red Volkswagen Jetta motor car was in collision with a large 8-ton tipper truck which was owned, it would seem, by the defendant, the Municipality of Somerset West.

 C 
The Jetta was being driven by one Henry Nel, who was then a medical representative employed by the plaintiff company. It was admitted that he was acting in the course and scope of his employment by plaintiff. The truck was being driven by one Julies who, it was admitted, was employed by the defendant and was acting in the course and scope of his employment.

 D 
The Jetta was damaged and the agreed quantum of the damages amounted to R13 125,20. Nel and his young daughter were injured and, according to the evidence, there is a third party claim by them in a separate action. In the present action the plaintiff claims damages in the amount of R13 125,20, alleging that the collision was caused solely by the negligence  E of Julies in one or more of several respects.


The defendant denies that the collision was caused by the negligence of Julies or that Julies was negligent and avers that the collision was caused solely by the negligence of Nel in one or more of several respects.


If I were to find that both Nel and Julies were contributorily  F negligent, then, subject to the question of locus standi, it is common cause that there would have to be an apportionment of liability. Therefore, the issues which I am required to decide are those of negligence on the part of Nel and/or Julies, causation and the third question of locus standi. The third issue arises in the following way.


Plaintiff claims that it was the legal possessor of the Jetta in terms  G of a lease agreement between it and a company known as Hertz. In terms of that lease the plaintiff was liable for risk of damage to the vehicle, fair wear and tear excluded. Defendant did not admit this allegation. I propose to deal with this last issue first. In what I say I will refer for convenience to the plaintiff as Boots.

 H 
Two lease agreements were produced. One between Hertz and Boots and the other between Hertz and Nel. The two agreements were virtually identical except for certain dates. The Hertz/Boots agreement was the first in time. It was accepted that the Hertz/Boots agreement was genuine at the time when it was executed. Nel testified that he was entitled to the use of a company car as part of his employment package  I and that the car would be provided to him at the expense of Boots, his employer. He said that the first lease agreement was between Hertz and Boots and that he was not party to that agreement. He testified that he was asked to sign the second agreement between Hertz and himself purely for administrative purposes, which really meant for tax purposes. His evidence was that nothing really changed in the arrangements between  J himself and his employer. Boots
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 A continued to pay the car hire and the insurance, as they had done before. He, Nel, understood that the Hertz/Nel agreement was not a genuine agreement. This he was told by his employer and that it was to be executed, as he put it, just for administrative purposes. When Nel left the employment of Boots at the end of January this year he returned  B the Jetta and the log book to Boots and not to Hertz.


Owen is the financial director of the plaintiff and familiar with that company's policy in regard to cars. He says that the first agreement was signed by a Mr Milner on behalf of Boots and Milner is now overseas. Owen stated that the true agreement was the Hertz/Boots agreement. They had many similar agreements with Hertz in respect of other vehicles, but  C he explained that in 1985/1986 various changes were made to the tax laws affecting what were called fringe benefits. These changes, which were themselves then amended, included tax payable on the use of company cars. He said that there was a period of doubt when it was not known whether it would be more favourable to employees, such as Nel, from a  D tax point of view for the employer company to provide a company car for the use of the employee, as Boots had done for Nel and others up till then, or to pay their employees a car allowance. Boots never had a car allowance scheme, according to this witness, so the second agreement - the Hertz/Nel agreement - was executed purely for tax purposes in case it should be called for by the fiscus. It was not, Owen said, a genuine agreement between Hertz and Nel. It was a spurious agreement. There was  E no intention as between Hertz, Boots and Nel to abandon the prior agreement or to substitute or novate the first agreement with the second. The true agreement was and it remained, according to this witness, the Hertz/Boots agreement. Boots continued to pay the rental to  F Hertz and to pay for the insurance. When Nel left the employ of Boots he handed the Jetta back to Boots and it was Boots, not Nel, who settled the residual value by paying Hertz and it was Boots and not Nel who in due course sold the Jetta to a third party.


It was common ground that, if I should find that the first agreement  G remained the true agreement and that the second agreement was a spurious, simulated document executed for tax purposes, but not intended to be binding between the parties inter se, then plaintiff would, on the authority of Smit v Saipem 1974 (4) SA 918 (A) and Refrigerated Transport (Edms) Bpk v Mainline Carriers (Edms) Bpk 1983 (3) SA 121 (A) have locus standi to claim and recover the damages now in issue. I take  H the law on this question from the case of Skjelbreds Rederi A/S and Others v Hartless (Pty) Ltd 1982 (2) SA 710 (A) , and in particular I cite the following passage from the judgment of Rabie JA (as he then was), reading from 732:


'The law relating to the question of simulated, or disguised, agreements is summed up in the well-known Roman maxim, plus valet quod  I agitur quam quod simulate concipitur. In Justinian's Codex 4.22.1 the rule is briefly stated in the following terms: In contractibus rei veritas potius quam scriptura perspici debet, ie in contract the truth of the matter, rather than the writing, must be looked at. In Zandberg v Van Zyl 1910 AD 302 at 309, Innes JA dealt with the law on the subject in the following terms:


"Now, as a general rule, the parties to a contract express themselves in language calculated without subterfuge or concealment to  J embody the
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 A  agreement at which they have arrived. They intend the contract to be exactly what it purports; and the shape that it assumes is what they meant it should have. Not infrequently, however (either to secure some advantage which otherwise the law would not give, or to escape some disability which otherwise the law would impose), the parties to a transaction endeavour to conceal its real character. They call it by a name, or give it a shape, intended not to express but to disguise its  B true nature. And when a Court is asked to decide any rights under such agreement, it can only do so by giving effect to what the transaction really is and not what it in form purports to be. The maxim then applies, plus valet quod agitur quam quod simulate concipitur. But the words of the rule indicate its limitations. The Court must be satisfied that there is a real intention, definitely ascertainable,  C which differs from the simulated intention. For if the parties in fact mean that a contract shall have effect in accordance with its tenor, the circumstances that the same object might have been attained in another way will not necessarily make the arrangement other than it purports to be. The inquiry, therefore, is in each case one of fact, for the right solution of which no general rule can be laid down. Perezius Ad Cod 4.22.2 remarks that these simulations may be detected by considering the facts leading up to the contract, and by taking  D into account any unusual provision embodied in it." '

The learned Judge of Appeal continued:


'This passage has been referred to with approval on more than one occasion in judgments of this Court. See eg Commissioner of Customs and Excise v Randles, Brothers & Hudson Ltd 1941 AD 369 where the passage is  E quoted in the judgment of De Wet CJ and Watermeyer JA. In the first-mentioned case Watermeyer JA said:


"I wish to draw particular attention to the words 'a real intention, definitely ascertainable', which differs from the 'simulated intention', because they indicate clearly what the learned Judge meant by a 'disguised transaction'..."'

Rabie JA continued:  F 


'And, as to the nature of a "disguised" transaction as meant in the passage quoted he (Watermeyer JA) said:


"In essence it is a dishonest transaction: dishonest, inasmuch as the parties to it do not really intend it to have, inter partes, the legal effect which its terms convey to the outside world. The purpose of the disguise is to deceive by concealing what is the real agreement or transaction between the parties." '  G 


In favour of the defendant is the fact that the second agreement, ie between Nel and Hertz, was in fact executed, and that it was executed with the concurrence of Boots. It should, therefore, prima facie be taken to represent the true intention of the parties. It is true, moreover, that the first agreement was not disclosed in the plaintiff's  H discovery affidavit, while the second agreement was, although I suspect that that may have occurred through a misapprehension of the law by the plaintiff or its advisers. Furthermore, Owen, while making a number of admissions which showed plaintiff up in a less than favourable light, shrank from admitting that the execution of the second agreement  I amounted to something approaching a fraud on the revenue.


But, apart from these three factors, the actual evidence from Nel and from Owen went all one way. Neither party called any witness from Hertz. The evidence of Nel and Owen was, as I have mentioned, that the second agreement was not genuine but a 'tax dodge'; that the car arrangements  J with medical representatives, and in particular with Nel, remained
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 A unchanged; that there never was a car allowance scheme and that the prior arrangements between Boots and Hertz, and Boots and Nel, were adhered to up to the time when the Jetta was finally sold to a third party.


Owen in particular was a candid witness and I think an honest one. He may have been reluctant to admit a potential fraud and that, I think, was understandable, especially as the agreement was never actually  B relied upon vis-à-vis the revenue. It is moreover well-known that honesty in regard to tax matters is often something different and something less than in the rest of our lives.


I accept the evidence of the plaintiff on this issue. I am satisfied that the second agreement was not the true or genuine agreement. It was  C not intended to bind either Hertz, Boots or Nel. It was a spurious, simulated document produced to mislead the fiscus, if required. I find that the first agreement was the genuine agreement and, accordingly, I decide the first issue in favour of the plaintiff.


I come to the accident. Nel's version of the accident was that he was  D driving up the old Stellenbosch road intending to turn right at an intersection, which was beyond the one where the collision occurred. He said he was travelling at 65 - 70 kilometres an hour. Later he put the speed at 60 - 65 kilometres an hour. He saw some distance ahead of him a large truck travelling in the same direction but at a much slower speed.  E Nel testified that the truck pulled half off the road onto the left-hand side so that the left-hand wheels were on the gravel. According to Nel, the truck gave no signal of an intention to turn right and did not put on its indicator. At one stage Nel said that the truck was not noticeably slowing down. Later he said that it was slowing down and still later he said that he could not recall whether it was slowing  F down. Nel inferred from the conduct of the truck that it was pulling off the road and he accordingly thought that it was safe to overtake. He (Nel) did not slow down or warn of his intention to overtake by sounding his hooter, or by putting on his flashing indicator. As he was about to overtake the truck it turned to the right without, said Nel, any warning  G and at a stage when, despite braking, it was too late to avoid a collision. He said that he may have swerved slightly to the left or maybe the brakes took him to the left, but there was no prospect of avoiding the collision. The front of the Jetta hit the rear right wheel of the truck side-on and Nel and his young daughter were injured. Nel's impression in retrospect was that the truck was not turning right into  H Helena Avenue, perhaps on the way to some roadworks which I shall mention, but that it was attempting to execute a U-turn using the gravel and the intersection for this purpose. Nel later modified that to the possibility that the truck was making a three-point turn using the gravel and the intersection.  I 


Nel denied under cross-examination that the truck's right-hand flashing indicator was on, or that there was a man with a red flag in the vicinity, or that there were road signs in the vicinity showing that roadworks were up ahead and imposing a speed limit, or that there was a grader or front-end loader on the right-hand side of the Stellenbosch road some distance before the intersection. He did say that there was  J some equipment in
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 A Helena Avenue some distance away where they were tarring the road surface. Nel suggested under cross-examination that the road signs were put there after the collision.


Mention was made of a Mrs Roper who was driving behind Nel. She may or may not have been an eye-witness because I do not know how far behind she was driving. At any rate, if she came upon the scene almost  B immediately after the accident her evidence as to the positions of the vehicles and as to whether the truck's indicator was on would have been most helpful. Unfortunately she was not called as a witness. I am not asked to draw any inferences from the failure to call her, which was explained, but the fact remains that her evidence is not before the Court.

 C 
This brings me to the evidence for the defendant, who called three witnesses, Van Zyl, Constable Hartebees and Julies (the driver).


Van Zyl is the municipal superintendent of roads for Somerset West. He stated that his staff was working on the right-hand side of the old Stellenbosch road, cleaning and clearing the verge of grass and any  D other rubble. They were using a grader and front-end loader and they started earlier that morning near the Helena Avenue intersection and worked backwards towards Somerset West. He stated that he caused to be put out on that section of the old Stellenbosch road, on the left-hand side on the gravel, two noticeboards, one warning of roadworks ahead and the other imposing a speed limit of 30 kilometres an hour. He stated  E further that an employee of the municipality was instructed to walk along the left-hand side of the road, ie the left-hand side from the point of view of Nel, with a red flag to warn motorists of the work which was under way. Van Zyl testified that no construction work was under way or taking place at the spot indicated by Nel in his evidence.  F On his rounds that morning Van Zyl came across the accident within a few minutes after it had happened. He confirmed the final positions of the two vehicles as shown on exh C, and he denied the final positions of the two vehicles as shown on exh B/3. Exhibit C shows the defence position and exh B/3 the plaintiff's position. Nel said that the truck's right-hand indicator was still flashing when he arrived at the scene. By  G that time the municipal machinery had worked its way some distance down the old Stellenbosch road back towards Somerset West. He said that the truck's job was to remove the material which was being cleared by the grader.


Constable Hartebees was called to the scene of the accident and seems to have arrived about 10 minutes after it occurred. There is no sketch  H plan and the police accident report form contains only a brief note of what he ascertained. In evidence he confirmed the positions of the two vehicles as set forth on exh C. He confirmed that the truck's indicator was still on, the presence of the two warning signs, the presence of the grader down the road and the absence of any other construction work in the vicinity.


The third witness for the defence was, as I have said, Julies (the  I driver) who is now a taxi driver at Caledon. He told me that he had 20 years' experience driving a large vehicle such as the truck. He said that he was driving the tipper truck up the road in order to collect material from the grader and that he had already taken one load away that morning. While he was driving from Somerset West up the old Stellenbosch road he saw a red car in the distance behind him. When he  J was some 130 - 150 metres
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 A from the intersection and more or less abreast with the grader he turned his right-hand flashing indicator on and left it on until he reached the intersection. Just as he was approaching the intersection, he testified, he looked in his rearview mirror and saw that the red car had virtually caught him up. He had been reducing speed all along and by that stage was down to third gear. Julies testified that his indicator had been on  B and was still on; the road ahead of him was clear; there was no indication from the Jetta that it intended to overtake him and he assumed that it was not going to do so; so he turned to the right. His intention was to turn into Helena Avenue and just after that to make a turn so that he could proceed back down the old Stellenbosch road to join the grader. He denied that he was trying to make a U-turn or a  C three-point turn in the intersection itself. He stated that the truck did not have power steering. His speed at the time of the collision was very slow, about 5 - 10 kilometres per hour. Julies said that as he turned the Jetta collided with the rear part of his vehicle. He confirmed that the warning signs were in place, the position of the grader and the presence of the man with the red flag. He confirmed, too,  D the final positions of the vehicles as shown on exh C in contrast to exh B/3.


The defence witnesses were never asked to produce equivalents to exhs B/2 and B/1. Exhibit B/2 showed the point of collision and the angle of collision according to Nel. Julies, as I have said, considered that he was entitled to make his right-hand turn at that point, inasmuch as he had given a warning, the road ahead was clear and there was no  E indication that the Jetta intended to overtake him. Julies denied that at that point his vehicle made any left-hand or leftward movement at all, even a slight leftward movement. He also referred to the existence of the barrier line but as I will show, I do not think that played any material role.

 F 
I accept the defence version of this accident for the following reasons.


Nel was not an entirely satisfactory witness. He was prone to reconstruction. For example, he reconstructed as to the positions of the vehicles after the accident. He reconstructed as to Julies' supposed intention to make a U-turn. He reconstructed on the question of whether the Jetta would or would not have crossed the barrier line in the  G process of overtaking. On all these points he had to modify his views as his testimony progressed. I must mention that Nel, although he is no longer employed by the plaintiff company, has a substantial personal interest in the outcome of this case on account of the third party claim which is pending.

 H 
Van Zyl and Julies impressed me as witnesses. They gave their evidence in a straightforward and clear manner. They were not damaged in any material respects in cross-examination. They were certainly not shown to be liars. Some criticism was made of their good memories in cross-examination and in argument but I do not think it is at all surprising that they should recall the various matters to which they testified. I should mention here the suggestion that really arose mainly  I in re-examination of Julies. It was that there was a short barrier line at the intersection and that Julies in some way relied upon that as inhibiting Nel. To the extent that he appeared to accede to that suggestion, I do not accept his testimony, but in other respects I find  J that he was a credible witness whose evidence I shall accept.
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 A 
As I said, it was unfortunate that Mrs Roper could not testify.


As for Constable Hartebees, his memory was altogether too impressive. He had no sketch plan, he had almost no notes, yet he claimed to remember this accident from many others that he has seen since and his recollection when tested proved to be wrong in respect of some details. I do not place any reliance upon Hartebees' evidence. However, his  B evidence was not at odds with that given by Julies and Van Zyl, so the fact that I do not wish to rely on Hartebees does not mean that I am unable to rely on the evidence of Julies and Van Zyl.


The onus of proof is upon the plaintiff. I am more than satisfied that the plaintiff has failed to discharge that onus. But it goes further. I  C believe the evidence of Julies and Van Zyl. Counsel for the plaintiff urged on me the improbability that Nel, with his young daughter in the car, would overtake this lorry after its indicator had been flashing for so long and when it was slowing down. As I have observed on another occasion, experience and the law reports show that such a manoeuvre is not as improbable as might at first blush appear. I do not know whether  D Nel took a chance or whether he was preoccupied with his young daughter or whether he failed to estimate the time left to him to execute his move, nor do I need to speculate on why he undertook what was in the circumstances a dangerous manoeuvre.


I accordingly find on the facts that the accident happened when Nel  E attempted to overtake the truck, at a time when the driver of the truck (Julies) had indicated his intention to turn right, and at a time when Julies was making that turn, and without Julies having previously moved off the tar on the left-hand side of the road in preparation for the turn. On those facts was Nel or Julies, or were both of them, negligent causally?

 F 
Generally the law places a stringent duty on motor vehicles that turn out of their path of travel, whether to left or to right, and a less onerous duty upon the following motorist who wishes to overtake. See Cooper Motor Law vol 2 at 87 - 9. The duty of the motorist ahead who wants to make a turn has been the subject of many decisions, not all of which have been harmonious. I had occasion in the case of Pullock v  G Santam Insurance, an unreported judgment delivered on 21 May 1987, to consider those cases and this is what I said:


'In AA Mutual Insurance Association Ltd v Nomeka 1976 (3) SA 45 (A) at 52, Viljoen AJA (as he then was) said:


"In a long line of cases, both in Provincial Divisions as well as  H in this Division, it is clearly stated that to turn across the line of oncoming or following traffic is an inherently dangerous manoeuvre and that there is a stringent duty upon a driver who intends executing such a manoeuvre to do so by properly satisfying himself that it is safe and choosing the opportune moment to do so. I need in this respect merely to refer to the following decisions invoked by the learned Judge in coming to the conclusion that Holdsworth was negligent: R v Miller 1957 (3) SA 44 (T) ; Sierborger v SA Railways and  I Harbours 1961 (1) SA 498 (A) ; R v Cronhelm 1932 TPD 86; Johannesburg City Council v Public Utility Transport Corporation Ltd 1963 (3) SA 157 (W) ." '

In Pullock's case:


'There appears to be a difference of opinion among the Provincial Divisions as to the circumstances in which the driver of the vehicle in front is entitled to assume that the driver of the vehicle behind has  J seen his signal and will heed it. That
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 A difference has not yet been resolved by the Appellate Division, but many of the decided cases were reviewed by Miller J (as he then was) in S v Olivier 1969 (4) SA 78 (N) . The learned Judge compared the case of the urban motorist with that of the motorist travelling along the national road and held that the duty of the latter may be more stringent than that of the former. He also concluded that it was "impracticable to formulate a general rule as to what the signaller may or may not  B assume". After further analysis Miller J held at 84:


"This seems to me to be the ultimate test to apply in deciding whether a right-hand turn of the kind now under consideration was legitimately or culpably undertaken; the inquiry is: was it opportune and safe to attempt the turn at the particular moment and in those particular circumstances? Whether it was opportune and safe or not  C will depend upon whether the diligens paterfamilias in the position of the driver at that time and in the circumstances then prevailing would have regarded it as safe. (Cf Kruger v Coetzee 1966 (2) SA 428 (A) at 430.) In that inquiry, assumptions which may have been made by the driver and the extent to which the driver kept under observation other vehicles are, together with other incidents relevant to the occasion, factors to be taken very much into account, but no one of these factors will necessarily or even probably provide the answer to the  D ultimate question."

In my opinion the cases in this Division are not in conflict with that test (R v Fratees 1932 CPD 308; Hobbs v Guthrie 1938 CPD 410; Davidson v Cape Town City Council 1965 (2) SA 559 (C) ; SA Vervoerdienste v Santam Versekeringsmaatskappy CPD 19.10.1984, unreported) and it is the test which I propose to apply in the facts of the present case.'

 E On the final page of the judgment I also referred to the decision of the Appellate Division in Moore v Minister of Posts and Telegraphs 1949 (1) SA 815 (A) where it was held that in general a motorist cannot be expected to anticipate conduct from another motorist which would be reckless or border upon the reckless.

 F 
Since my decision in Pullock's case there has been a judgment of the Full Bench in the Transvaal Provincial Division, viz Labuschagne v Cloete 1987 (3) SA 638 (T) . I do not read that judgment as laying down any new principle and, as far as I can judge, particularly from 643A - B, the Court followed the stricter approach which, it would seem, prevails in the Transvaal Division. The case is distinguishable on the facts in  G any event because in that case both the motorist in front and the motorist behind had their flicker lights on indicating a turn.


In this Division the Full Bench on 9 February 1988 delivered a judgment on appeal in the case of National Employers' General Insurance v Le Bron. It was also an overtaking case. In the Court a quo, Nel J,  H the trial Judge, had said the following:


'Die enigste vraag is of daar enige ander nalatigheid aan die kant van Visser was.'

I interpolate that Visser was the driver of the vehicle ahead.


'Na my mening wel. Hy het gedurende die dag op 'n besige nasionale pad bestuur. Ongeveer 70 meter voor die afdraaipad het hy in sy  I truspieëltjie gekyk en daarna spoed begin verminder. Hy was van plan om na regs te draai sonder om stil te hou. Hy sien toe 'n voertuig wat van voor kom en besluit dat dit wenslik sal wees om tot stilstand te kom. Gedurende hierdie periode het hy nooit weer sy truspieëltjie gebruik om vas te stel of daar verkeer agter hom was wat moontlik nie sy waarskuwingsligte opgemerk het nie. Indien hy sou gekyk het, sou hy 'n redelike afstand voor die afdraaipad die twee motorfietse agter hom gesien het en gemerk het dat hulle vinniger as hy beweeg en besig is om  J hom in te haal. Onder
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 A daardie omstandighede sou 'n redelike bestuurder, voordat hy sy remme aanslaan om tot stilstand te kom weer eens kyk of dit veilig was om dit te doen. Indien Visser sou gekyk het, sou hy gesien het dat hulle baie, baie na aan hom was en klaarblyklik nie sy waarskuwingsligte gesien het nie. In so 'n situasie sou die redelike bestuurder nie sy voertuig tot stilstand bring nie.'

On appeal before the Judge President, Selikowitz J and Tebbutt J,  B Tebbutt J who delivered the judgment of the Court, said the following:


'Na my mening het die geleerde Regter in hierdie bevinding gefouteer. 'n Bestuurder wat van voorneme is om na regs uit 'n pad na 'n afdraaipad te draai, moet terug kyk of in sy truspieël kyk ten einde vas te stel of daar verkeer is wat hom volg en wat sodanige verkeer se posisie is. Hy moet ruimskoots waarskuwing gee van sy voorneme om regs te draai. Hy  C moet sy manoeuver uitvoer op 'n geleë oomblik en op 'n redelike wyse. Hy kan redelik aanvaar dat beide aankomende sowel as agtervolgende - verkeer sy sein waargeneem het. (Sien Verwey v Malherbe 1959 (1) SA 884 (K) op 887 - 8.) Voor hy sy draai kan maak is hy ook geregtig om te wag, en inderdaad moet hy wag, vir enige verkeer wat van die teenoorgestelde rigting kom wat miskien sy draai onveilig kan maak en hy moet, as dit  D nodig is, tot stilstand kom om aankomende verkeer verby te laat gaan. Dit alles het Visser gedoen.


Daar berus, myns insiens, geen plig op 'n motoris, nadat hy in sy truspieël gekyk het en vasgestel het dat dit veilig is vir hom om met sy voorbereiding vir sy regsdraai te begin, om weer daarna in sy truspieël te kyk nie, nog is dit nodig vir hom om eers te stop voor hy sy draai kan maak. Hierdie voorbereiding waarna ek verwys sluit natuurlik die  E inwerkstelling van sy flikkerligte in. Dit sal veral die posisie wees in 'n geval soos die huidige waar die pad spesiaal verbreed is om 'n addisionele baan te skep spesifiek vir die verkeer om afdraaiende voertuie verby te gaan aan die linkerkant en waar daar boonop 'n soliede streep is wat verhoed dat voertuie hom op die regterkant kan verbysteek. Dit sou myns insiens in die omstandighede onredelik wees om van 'n  F motoris te verwag dat hy weer in sy truspieël moet kyk. Dit volg dat ek van mening is dat Visser in geen opsig nalatig was nie en dat respondent derhalwe nie daarin geslaag het om enige nalatigheid aan sy kant te bewys nie.'

It seems to me that nothing which was said in the judgment of the Full Bench in Le Bron's case is inconsistent with what I said in Pullock's case. On the contrary, it appears to me that the judgments are in  G principle entirely consistent. Accordingly, I consider myself bound by my own judgment in Pullock's case as regards legal principle and by the judgment of the Full Bench.


In Pullock's case I adopted the test laid down by the late Mr Justice Miller in Olivier's case. That once again is the test which I propose to  H apply, viz whether it was opportune and safe to attempt the turn at that particular moment and in those particular circumstances and whether the diligens paterfamilias in the position of the driver at that time and in those circumstances would have regarded it as safe. It was clear, as Mr Keeton for the plaintiff accepted, that Nel was negligent on the defence version. In particular, he failed to keep a proper lookout, he was  I negligent in the other respects alleged against him and he was negligent, in my view, in a respect not specifically pleaded, viz that he overtook the truck at a time when it was unsafe and inopportune. Mr Keeton asked for an apportionment of 60/40 in favour of the defendant on the assumption that he could persuade me that Julies was also at fault. Regarding Julies, I cannot fault the way in which he drove. His  J indicator was flashing for a
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 A considerable distance. He saw the Jetta in his rearview mirror quite far back. He looked again in his rearview mirror immediately before commencing the turn, by which time the Jetta had almost caught him up. There was no indication from the Jetta that it was about to overtake the truck. Julies assumed and, in my view, he was reasonably entitled to assume in the circumstances that the Jetta had seen his signal and would  B respect that signal. That assumption was reinforced by the presence objectively of the warning signs and of the evidence of some sort of roadwork happening in the vicinity. Objectively, a motorist in the position of Julies would expect other motorists, given the road signs and the roadworks, to drive with even more than normal caution and to  C keep a wary eye on a large roadworks vehicle such as a truck. I consider that Julies was not obliged to stop at the intersection before making his turn or to drive on. Neither course was practicable and he had good reason to think that it was safe and opportune to make the turn.


Accordingly, I find no negligence on the part of Julies as alleged or at all. In consequence, the question of an apportionment of liability  D does not arise.


There will, for the aforegoing reasons, be judgment for the defendant. The plaintiff's claim will be dismissed with costs.


Plaintiff's Attorneys: Buchanan, Boyes & Klossers. Defendant's  E Attorneys: Jan S de Villiers & Son.
