Headnote : Kopnota

Per Harms JA, Streicher JA and Brand JA, Cameron JA concurring: The principle laid down in SA Sentrale Ko-op  A  Graanmaatskappy Bpk v Shifren en Andere 1964 (4) SA 760 (A) that a term (an entrenchment clause) in a written contract providing that all amendments to the contract have to comply with specified formalities is binding still remains in force. (Paragraphs [6] - [10] read with para [1] at 10H - 12F and 9D/E - E/F.) Furthermore, the principles of bona fides, namely that the entrenchment clause ought not to be enforced because it would in the circumstances be unreasonable,  B  unfair and in conflict with the principles of bona fides, cannot be successfully invoked. (Paragraphs [11] - [34] at 12G - 19B/C.)

There is no reason why s 26(3) of the Constitution of the Republic of South Africa Act 108 of 1996 (which provides that '(n)o one may be evicted from their home, or have their home demolished, without an order of court made after considering all the relevant  C  circumstances. No legislation may permit arbitrary evictions') cannot be applied (or should not be applied) to all natural and juristic persons. Section 26(3) has horizontal application. The result is that in proceedings where a lessor claims the ejectment of a lessee, s 26(3) of the Constitution requires the court, before making an ejectment order, to consider all the relevant circumstances. (Paragraphs [40] and [41] at 20E - H.)  D 

The personal circumstances of the lessee and the availability of alternative accommodation are not without more relevant circumstances as intended in s 26(3) of the Constitution. Section 26(3) requires that all relevant circumstances should be considered but does not itself provide that any circumstances will be relevant. For that the generally applicable law should be looked to. Circumstances can be relevant only if they are legally relevant. If the section  E  had conferred a discretion on a court to refuse an ejectment order in certain circumstances, for example if the court considered it just and fair to do so, all circumstances that would be relevant to the question whether it would be just and fair in a particular case would naturally be relevant to the exercise of that discretion. The section does not, however, confer any discretion on the court to refuse to grant an ejectment order to an owner in certain circumstances where the owner  F  would otherwise be entitled to such an ejectment order. An owner is in law entitled to possession of his property and to an ejectment order against a person who unlawfully occupies his property except if that right is limited by the Constitution, another statute, a contract or on some or other legal basis. Where the lessor is the owner of the leased property and has cancelled the lease, the lessee has no contractual  G  right to occupy the property. In the absence of any statutory right to occupy the property, the court has no discretion to refuse to grant an ejectment order. Accordingly the personal circumstances of the lessee and the availability of alternative accommodation are not relevant circumstances which have to be considered in terms of s 26(3). As owner the lessor is entitled to possession. If the lessor does not have  H  a right to possession and the court, notwithstanding this, does not have a discretion to refuse an ejectment order, the only relevant circumstances that a court may consider are the facts that the plaintiff is the owner and the defendant is in possession. (Paragraphs [41], [42], [43] and [45] at 20H - 21D/E and 22B/C - E.)

Ross v South Peninsula Municipality 2000 (1) SA 589 (C) overruled.  I 

The decision in the Transvaal Provincial Division in Drotsky v Brisley confirmed.
The principle in Shifren's case has consistently been reaffirmed, albeit with the rider in a recent case that non-variation clauses are to be restrictively interpreted since they curtail freedom of contract. It is therefore still good law, despite the fact that the courts have frequently felt uncomfortable about applying the principle, and have resorted to all sorts of ingenious stratagems to avoid doing so. The reason is quite simply that, no matter how logical its theoretical justification, in practice the  H  principle would be productive of injustice if applied without a good deal of discretion and qualification. For, on the face of it, Shifren appears to allow a party to go back on his or her word, even when another has in good faith relied thereon. Take the all too common situation represented by Shifren itself: a contract of lease containing a non-variation clause requires the written consent of the landlord for any cession by the tenant of its rights under the contract; the landlord orally consents to such a  I  cession but later, after the cession has taken place, purports to cancel for breach, averring that the oral agreement is of no force or effect in view of the non-variation clause. To permit the landlord to cancel the contract in such circumstances seems not merely unjust but a violation of the principle that parties to a contract are expected to behave in accordance with the dictates of good faith.'  J
'The plaintiff company agreed in advance to a condition which is hard and onerous, and it seems to me that unless it can be shown that it would, indeed, in the circumstances of this case, be fraudulent or unconscionable, or a manifestation of bad faith, to rely on this  G  condition, effect should be given to it. (Wells v South African Alumenite Co 1927 AD 69 at 73; Zuurbekom Ltd v Union Corporation Ltd 1947 (1) SA 514 (A) at 537.)'
'Like the concept of boni mores in our law of delict, the concept of good faith is shaped by the legal convictions of the community. While Roman-Dutch law may well supply the conceptual apparatus for our law, the content with which concepts are filled depends on an examination of the legal conviction of the community - a far more difficult task. This task requires that careful account be  B  taken of the existence of our constitutional community, based as it is upon principles of freedom, equality and dignity. The principle of freedom does, to an extent, support the view that the contractual autonomy of the parties should be respected and that failure to recognise such autonomy could cause contractual litigation to mushroom and the expectations of contractual parties to be frustrated. See G B Glover (1998) 61 THRHR 328 at 334.  C 


But the principles of equality and dignity direct attention in another direction. Parties to a contract must adhere to a minimum threshold of mutual respect in which the ''unreasonable and one-sided promotion of one's own interest at the expense of the other infringes the principle of good faith to such a degree as to outweigh the public interest in the sanctity of contracts'' Zimmermann (supra at 259 - 60). The task is not to disguise equity or principle but to develop contractual principles in the image of the  D  Constitution. For an instructive insight into this approach, see Derek van der Merwe 1998 Tydskrif vir Suid Afrikaanse Reg 1. 


In short, the constitutional State which was introduced in 1994 mandates that all law should be congruent with the fundamental values of the Constitution. Oppressive, unreasonable or unconscionable contracts can fall foul of the values of the Constitution. In  E  accordance with its constitutional mandate the courts of our constitutional community can employ the concept of boni mores to infuse our law of contract with this concept of bona fides. See in this regard Janse van Rensburg v Grieve Trust CC 2000 (1) SA 315 (C) at 325 - 6.'

'What emerges quite clearly from recent academic writings, and from some of the leading cases, is that good faith may be regarded  G  as an ethical value or controlling principle, based on community standards of decency and fairness, that underlies and informs the substantive law of contract. It finds expression in various technical rules and doctrines, defines their form, content and field of application and provides them with a moral and theoretical foundation. Good faith thus has a creative, a controlling and a legitimating or explanatory function. It is not, however, the only value or principle  H  that underlies the law of contract nor perhaps, even the most important one. In the words of Lubbe and Murray: 



''It does not dominate contract law but operates in conjunction (and competition) with notions of individual autonomy and responsibility, the protection of reasonable reliance in commerce, and views of economic efficiency in determining the contours of contract  I  doctrine. However, it will ensure just results only if Judges are alert to their task of testing existing doctrines and the operation of particular transactions against the constantly changing mix of values and policies of which bona fides is an expression.'' 


On this view of things, which seems to be correct, the influence of good faith in the law of contract is merely of an indirect nature, in that the concept is usually  J 
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if not always mediated by some other, more technical doctrinal device. Thus, for example, while good faith does  A  not empower a court directly to supplement the terms of a contract, or to limit their operation, it might in appropriate cases enable the court to achieve these same results indirectly, through the use of devices such as implied terms and the public policy rule.'

To what extent the principle of good faith may be used to overcome a non-variation clause is uncertain. One possiblity is that the principle may be employed directly, on the grounds that it affords  C  a Judge an equitable, discretionary power, based on public policy, to refuse to enforce a provision in a contract whenever a party's attempt to rely on the provision is unconscionable or in bad faith. The more widely accepted view is that good faith operates indirectly, in that it is always mediated by other, more concrete rules or doctrines. In terms of the latter view, the courts would be justified, even obliged, to develop the technical rules of the common law to ensure that the  D  Shifren principle is applied in a way that is consistent with the dictates of good faith.'
26(1) Everyone has the right to have access to adequate housing. 


(2) The State must take reasonable legislative and other measures, within its available resources, to achieve the progressive realisation of this right. 


(3) No one may be evicted from their home, or have their home demolished, without an order of court made after considering all the relevant circumstances. No legislation may permit arbitrary  I  evictions.'

A right of access to adequate housing also suggests that it is not only the State who is responsible for the provision of houses, but that other agents within our society, including individuals themselves, must be enabled by legislative and other measures to provide housing. The State must create the conditions for access to adequate housing for people at all economic levels of our society. State policy dealing with housing must therefore take account of different economic levels in our  D  society.'

Cameron AR:

[88] I have had the benefit of reading the judgment of Olivier JA, as well as that of Harms, Streicher and Brand JJA ('the joint  F  judgment'). I concur in the joint judgment, and wish to add some observations. All law now enforced in South Africa and applied by the courts derives its force from the Constitution. All law is therefore subject to constitutional control, and all law inconsistent with the Constitution is invalid. That includes the common law of contract,  G  which is subject to the supreme law of the Constitution. The Bill of Rights applies to all law, and binds the Judiciary no less than the Legislature, the Executive and all organs of State. In addition, the Constitution requires the courts, when developing the common law of contract, to promote the spirit, purport and objects of the Bill of Rights.  H 

[89] These propositions, if they ever were controversial, are no longer so. They derive from the provisions of the Constitution itself, 24 as the Constitutional Court has interpreted and applied them. 25 They bear on this case. In it, the appellant asks this Court to reverse the doctrine that contracting parties may validly agree in writing to an enumeration of  I 
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their rights, duties and powers in relation to the subject-matter of a contract, which they may alter only by again resorting to writing.  A  This Court nearly four decades ago upheld the validity of such clauses. 26 It did so after some years of academic and judicial controversy, and after full argument, which canvassed the opposing contentions. Its decision expressly considered the paradox at the core of such provisions: that they limit contractual  B  freedom, but do so by the prior design and agreement of the parties themselves, 27 in the exercise of their contractual freedom, and in order to enhance certainty in their future dealings and to minimise disputes between them. 

[90] The appellant's attack invites us to reconsider that decision. We are obliged to do so in the light of the Constitution and  C  of our 'general obligation', which is not purely discretionary, 28 to develop the common law in the light of fundamental constitutional values. For the reasons the joint judgment gives, I do not consider that the attack can or should succeed. The Shifren decision represented a doctrinal and policy choice which, on balance, was sound. Apart from the fact of  D  precedent and weighty considerations of commercial reliance and social certainty, that choice in itself remains sound four decades later. Constitutional considerations of equality do not detract from it. On the contrary, they seem to me to enhance it. As the joint judgment observes (para [7]), it is fallacious to suggest that insistence on  E  only written alterations to a contractual regimen necessarily protects the strong at the expense of the weak. In many situations the reverse is likely to be true. And where a contracting party, strong or weak, seeks to invoke the writing-only requirement in deceit or to attain fraud, the courts will not permit it to do so. 29  F 

[91] The jurisprudence of this Court has already established that, in addition to the fraud exception, there may be circumstances in which an agreement, unobjectionable in itself, will not be enforced because the object it seeks to achieve is contrary to public policy. 30 Public policy in any event nullifies  G  agreements offensive in themselves - a doctrine of very considerable antiquity. 31 In its modern guise, 'public policy' is now rooted in our Constitution and the fundamental values it enshrines.  H 
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These include human dignity, the achievement of equality and the advancement of human rights and freedoms, non-racialism and  A  non-sexism. 32 

[92] It is not difficult to envisage situations in which contracts that offend these fundamentals of our new social compact will be struck down as offensive to public policy. They will be struck down because the Constitution requires it, and the values it enshrines will  B  guide the courts in doing so. The decisions of this Court that proclaim that the limits of contractual sanctity lie at the borders of public policy will therefore receive enhanced force and clarity in the light of the Constitution and the values embodied in the Bill of Rights.  C 

[93] I share the misgivings the joint judgment expresses about over-hasty or unreflective importation into the field of contract law of the concept of 'boni mores'. The 'legal convictions of the community' - a concept open to misinterpretation and misapplication - is better replaced, as the Constitutional Court itself has suggested, by the 'appropriate norms of the objective value system  D  embodied in the Constitution'. 33 What is evident is that neither the Constitution nor the value system it embodies give the courts a general jurisdiction to invalidate contracts on the basis of judicially perceived notions of unjustness or to determine their enforceability on the basis of imprecise notions of good faith. 34  E 

[94] On the contrary, the Constitution's values of dignity and equality and freedom require that the courts approach their task of striking down contracts or declining to enforce them with perceptive restraint. 35 One of the reasons, as Davis J has pointed out, 36 is that contractual autonomy is part of freedom. Shorn of its obscene excesses, 37 contractual autonomy informs also the constitutional value of dignity:  F 


'If we look at the law simply from the point of view of the persons on whom its duties are imposed, and reduce all other aspects of it to the status of more or less elaborate conditions in which duties fall on them, we treat as something merely subordinate, elements which are at least as characteristic of law and as valuable to society as duty. Rules conferring private powers must, if they are to be  G  understood, be looked at from the point of view of those who exercise them. They appear then as an additional element introduced by the law into social life over and above that of coercive control. This is so because possession of these legal powers makes of the private citizen, who, if there were no such rules, would be a mere duty-bearer, a private legislator. He is made competent to determine the course of the law within the sphere of his contracts, trusts, wills and other  H 
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structures of rights and duties which he is enabled to build.' 38  A 

[95] The Constitution requires that its values be employed to achieve a careful balance between the unacceptable excesses of contractual 'freedom', and securing a framework within which the ability to contract enhances rather than diminishes our self-respect and dignity. The issues in the present appeal do not imperil that balance.  B 

Appellante se Prokureurs: Laubscher Prokureur, Pretoria; Schoeman Maree Ing, Bloemfontein. Respondente se Prokureurs: Ross & Jacobz Ing, Pretoria; Naudes, Bloemfontein.  C

