Limitations of Rights and the Onus on the State

· Constitutional rights and freedoms are not absolute.

· They have boundaries set by the rights of others and by important social concerns such as public order, safety, health and democratic values.  In the South African Constitution, a general limitation section (s36) sets out specific criteria for the justification of restrictions of the rights in the Bill of Rights.

Limitation of Rights

36.(1) The rights in the Bill of Rights may be limited only in terms of law of general application to the extent that the limitation is reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom, taking into account all relevant factors, including---

(a)
the nature of the right;

(b)
the importance of the purpose of the limitation;

(c)
the nature and extent of the limitation;

(d)
the relation between the limitation and its purpose; and

(e)
less restrictive means to achieve the purpose.

(2) Except as provided in subsection (1) or in any other provision of the Constitution, no law may limit any right entrenched in the Bill of Rights.

· Limitation' is a synonym for `infringement' or, perhaps, `justifiable infringement'. A law that limits a right infringes the right. However, the infringement will not be unconstitutional if it takes place for a reason that is accepted as a justification for infringing rights in an open and democratic society based on human dignity, equality and freedom. 

· There are lots of collective public roles and the state should be accountable where limiting a rights.

· SA is difficult because there is a general limitations clause yet some rights such as right to equality have an internal limitations clause.

· Why is it important to protect individual rights against a collective interest?

· The reason for limiting a right must be exceptionally strong as the presence of a limitations clause does not permit a right to be limited at any time. 

· The limitation must be justifiable and serve a purpose.

· But, however important the purpose of the limitation, restrictions on rights will not be justifiable unless there is good reason for thinking that the restriction would achieve the purpose it is designed to achieve, and that there is no other ‘realistically available’ way in which the purpose can be achieved without restricting rights

· Consider again, the last two sentences in the paragraph above.  In Bill of Rights litigation, whose task is it to demonstrate the importance of the purpose of a limitation and the absence of alternatives to the infringement of rights?

TWO-STAGE APPROACH

Consequence of including a general limitation section is that the process of considering and limiting the rights must be distinguished from interpretation of the rights.

Ask two questions:

1) Has a right in the BOR been infringed by law or conduct of the respondent?

2) Can the infringement be justified as a permissible limitation of that right?

The first stage requires focusing on the complainant and the second stage requires looking at the reasons given by the State for limiting that right (Grootboom; TAC)

Court must determine the scope of rights by a process of interpretation and must ascertain whether the right has been infringed by the challenged law or conduct; if so, then the respondent may seek to demonstrate that such a limitation is allowed. 

The question whether an infringement of a right is a legitimate limitation of that right frequently involves a far more factual enquiry than the question of interpretation. Appropriate evidence must often be led to justify a limitation of a right in accordance with the criteria laid down in s 36. A court cannot determine in the abstract whether the limitation of a right is `reasonable' or `justifiable in an open and democratic society based on human dignity, equality and freedom'

This often requires evidence, such as sociological or statistical data, on the impact that the legislative restriction has on society

Notes about S36

Must be a law of general application. State cannot justify the limitation if it is not of general application, although the CC is not always clear what a law of general application is.

To determine this, consider:

· Whether the action or conduct is authorized by law (lawful application)

· The notion of general application is that the substance cannot be arbitrary

August v IEC: 1999 legislature did not say anything about prisoners' rights to vote. A argued that the government had violated their right. Because the law did not expressly exclude prisoners from voting the IEC could not exclude them on their own.

Dawood v Minister of Home Affairs: foreign spouses of South African citizens; allowed for much discretion by the Minister and staff which made it so broad and arbitrary it was not a law of general application therefore limitation was not justified.

CASE: Prince v Cape Law Society 2002 (CC)

· Facts: P, who wished to qualify as an attorney was denied registration P's contract on the grounds that he was not a fit and proper person in terms of the Attorneys Act to become an attorney because of two previous convictions for the possession of cannabis pursuant to the s4 of the Drugs and Drug Trafficking Act 140 of 1992 and because of his expressed intent to continue to use cannabis. P applied for an order to review and set aside the decision of the Law Society contending that as a proponent of the Rastafari religion the use of cannabis forms an integral part of his religious practices and as such is protected by the constitutional right to freedom of religion (s15(1)), the constitutional prohibition on discrimination (s9(3)) and the constitutional right to freely choose one's profession (s22). 

The majority i.e. Chaskalson CJ,Ackermann J & Kriegler J dismissed the appeal upholding the constitutionality of the provisions (because of the purpose of the prohibition on drugs)

Ngcobo J and the minority  upheld the appeal and declared the relevant provisions of the Drugs and Drug Trafficking Act 140 of 1992 and the Medicines and Related Substances Control Act 101 of 1965 inconsistent with the Constitution ‘to the extent that they prohibit the use or possession of cannabis by Rastafari adherents for bona fide religious purposes.’  Suspended the order of invalidity for a period of 12 months to afford Parliament the opportunity to remedy the defects in the impugned provisions.

1) Was there a violation of rights?

Yes. We can accept that dagga is central to the Rastafari belief as evidenced, and so the possible criminal consequences, which aimed at possession not even use, were grave and did limit the right.

2) Can the infringement be justifiably limited? Approach by court

Majority

· Aim is to decide is whether the impugned provisions are overbroad. Like Ngcobo the majority also does a survey of the sacramental and other uses that Rastafari put to cannabis[para 99],no denying that use of cannabis is a part of the Rastafari religion 

· Observes that in a democratic society the legislature has the power and, where appropriate, the duty to enact legislation prohibiting conduct considered by it to be anti-social and, where necessary, to enforce that prohibition by criminal sanctions.  

· The court therefore does not see its function as being whether or not it agrees with the law prohibiting the possession/use of cannabis but rather whether the law is inconsistent with the Constitution

· Majority agrees with Ngcobo J who says that the legislation criminalizing the use and possession of cannabis limits the religious rights of Rastafari under the Constitution, and that what has to be decided in this case is, whether that limitation is justifiable under section 36 of the Constitution.  It is in regard to this question that the respective views of Ngcobo J and theirs diverge.  For the reasons that follow, they do not believe that it is incumbent on the state to devise some form of exception to the general prohibition against the possession or use of cannabis in order to cater for the religious rights of Rastafarians

· Disagrees with Ngcobo J that certain of the uses to which cannabis is put by Rastafari are not harmful, inferring that it is bad when abused

· US Supreme Court in Employment Division, Department of Human Resources of Oregon v Smith 494 US 872 (1990): The case dealt with the criminal prohibition of an hallucinogenic drug Peyote for sacramental purposes at religious ceremonies of the Native American Church.  The argument was that the religious motivation for using Peyote meant that the litigants could not be convicted of a crime, unlike those who used the drug for recreational purposes.  The majority of the US Supreme Court rejected this contention holding that the right to the free exercise of religion ‘does not relieve an individual of the obligation to comply with a ‘valid and neutral law of general applicability on the ground that the law proscribes (or prescribes) conduct that his or her religion prescribes (or proscribes).”

Less restrictive means to achieve the purpose

Allowing Rastafarians an exemption to possess and use cannabis for religious purposes would undermine and seriously inhibit the purpose of the law to curtail the drug problem:

1. A permit system would not be feasible as it would create administrative and financial difficulties, since Rasta Fari is not an organized religion (only 5 priests and ± 12 000 members) so it would be costly and difficult to establish an authority similar to administer drugs on them

2. Legislation that serves to protect the Rastafarians against harm that they may cause to themselves by the use of cannabis

3. There was no objective way a police officer or other relevant authority could distinguish between an illegal drug abuser and a Rastafarian. It could lead to stereotypes and the drug abusers could just lie, saying it is for their religion too

4. Possession was also aimed at being prevented through the legislation, not only harmful use of the drugs and it was an effective way of controlling use because it is easier to establish possession than it is to establish use of dagga (unless one submits to urine/blood test etc) 

· The limitation of the applicant’s rights to freedom of religion was a reasonable and justifiable limitation, particularly because there were no less restrictive means to achieve the legitimate governmental purpose of the legislation. 

Sachs, J

· He concurred with Ngcobo J but wrote a different judgement to add new points. He read both the minority and majority judgement and compared them, saying they were different in respect of the effort they each required the state to undertake to achieve its purpose: The minority judgement wanted the state to do more to create an exemption, hence the state should go the extra mile to accommodate Rastafarians use and possession of dagga.

· Where the purpose of legislation does not serve to protect another persons human rights, the State must go the extra mile and try create measures to accommodate others.  Rastafarians did not violate other people’s human rights by using cannabis so the State should go the extra mile to accommodate them by creating the exemption (with medical and analytical purposes) in the legislation prohibiting use and possession.  

Minority

· Disagrees with blanket criminalisation of cannabis except for medicinal or research purposes, he has a problem with the risk Rastafari endure of arrest and criminal conviction. Even worse the appellant is now prevented from practicing the career of his choice. He considers this a profound limitation of Rastafari’s right to dignity.

· He does however recognise the government’s social purpose of preventing harm to people and the international proscription on harmful drugs

· Nature of the right [s36(1)(a)] – rights to freedom of religion are important rights since religion is an important component of one’s human dignity and society respects diversity.

· Extent of the limitation [s36(1)(c)] – does it infringe religious rights extensively or is it a minor infringement? Ngcobo, J found the infringement was extensive because these laws did not distinguish between the Rastafarians and the drug abusers, so Rastafarians were then construed to be criminals which imposes criminal sanctions, denies liberty and has certain stigma attached to it resulting, in this case, in the appellant not being able to get a job. 

· Importance of the purpose [s36(1)(d)] – does it serve an important societal goal? It serves an important societal/governmental goal because it prevents psychological harm, curbs trafficking and aids the stance on war on drugs. 

· Less restrictive means [s36(1)(e)] – Could an exemption be structured to allow Rastafarians to use and possess cannabis for religious purposes, without undermining the purpose of legislation? An exemption could only be made if it was done without harming others.

· The prohibition of dagga aims at preventing the harmful use of the drug but the two exemptions (medical and research) create circumstance where it is not harmful. If it is created, the religious exemption would be possible because some uses of cannabis are not harmful, such as burning it as incense or bathing in it. The nature of the cannabis is that a few ‘joints’ are not harmful, hence it is relatively safe in moderation (non-harmful instances)

1. Blanket Ban not necessary since there are non-harmful ways of using cannabis for religious purposes (1) bathing; (2) burning as incense (3) restricted and controlled consumption of cannabis – smoking in small quantities and not regularly. 

2. The exemption could be structured to allow dagga usage for these purposes but it would be necessary for the government to put certain measures in place to monitor/regulate usage of the drug, such as: 

· Restricting individuals who may possess it

· Regulating people who may grow it

· Limiting the amount each Rastafarian may possess

· Restricting the uses it can be used for

3. Taking measures to safeguard against dealing with dagga, in addition to recording the 

            details of dagga given to a person as well as the date given on etcetera.

· These were guidelines and if these could be followed Ngcobo J held the exemption could be made. Therefore, the less restrictive mean was available. 

· The legislation was therefore unconstitutional in so far as it did not allow an exemption. 

· However, the court could not structure the exemption and gave parliament 12 months to make a plan and would have the act suspended upon invalidity

· Taking the example of burning cannabis in a few limited religious ceremonies, this has not been shown to pose any risk of harm or to be incapable of being subjected to strict control and regulation.  

· The suggestion that burning cannabis as an incense may cause harm from inhalation, is highly speculative.  

· The available evidence suggests that up to a certain level, even smoking cannabis is not necessarily harmful.  

· The evidence of  the nature and the extent of harm is a subject of medical controversy.  

· A constitutional right cannot be denied on the basis of mere speculation unsupported by conclusive and convincing evidence.

· In a constitutional democracy like ours that recognises and tolerates diverse religious faiths, tolerance of diversity must be demonstrated by accommodating the practices of all faiths, if this can be done without undermining the legitimate government interest.  Thus when Parliament is faced with a religious practice that involves some conduct that runs counter to its objectives, the proper approach under our Constitution is not to proscribe the entire practice but to target only that conduct that runs counter to its objectives, if this can be done without undermining its objectives

· The goal of the impugned provisions is to prevent the abuse of dependence-producing drugs and trafficking in those drugs.  I also accept that it is a legitimate goal.  The question is whether the means employed to achieve that goal are reasonable.  In my view, they are not.  The fundamental reason why they are not is because they are overbroad.  They are ostensibly aimed at the use of dependence-producing drugs that are inherently harmful and trafficking in those drugs. But they are unreasonable in that they also target uses that have not been shown to pose a risk of harm or to be incapable of being subjected to strict regulation and control. The net they cast is so wide that uses that pose no risk of harm and that can effectively be regulated and subjected to government control, like other dangerous drugs, are hit by the prohibition.  On that score they are unreasonable

CASE: Minister of Home Affairs v Watchenuka

Case involved asylum seekers (refugee status). The law provides that one has a right to work once recognized as an asylum seeker. A group of refugees went to court so that they could have right to work. Court held the right to dignity includes in its scope the right to seek work, but that this right can be limited

However it is not a serious limitation of the right to dignity

CASE: Minister of Home Affairs v NICRO

Walking the extra mile in this case

· s19(3) guarantees every adult the right to vote and voter is defined as any person older than 18. Excluded persons are those subject to court order declaring them mentally unsound. The right of prisoners to vote: initially a wide category of prisoners was excluded from voting but in 1998 the Electoral Act replaced the older and did not list prisoners as disqualified persons, all that was required was for citizens to be in possession of a valid ID. Shortly before elections in 2004 the Act was amended to disenfranchise prisoners serving imprisonment without fines and so unsentenced prisoners and those incarcerated could register to vote. Constitutionality of this amendment challenged: 

· Court held: The right to vote is entrenched and the universality is important not only for democracy but it is a badge of dignity.

· By its very nature it imposes obligations on legislature and executive so it requires property arrangements to be made for its effective exercise and this is a task of the legislature and executive. The Electoral Act curtails the right of prisoners to vote in elections in two respects: those convicted on the day of elections are serving imprisonment without fine are precluded and those in prison are precluded form registering while in prison so even if they got out in time for elections they could not vote.

· Limitation: what is ultimately involved is balancing means and ends and a proportionality consideration. Minister had argued it was expensive and not logistically viable and it would require setting up means for registration at special places other than voting polls which was in itself risky to the integrity of the voting process since it required scrutiny of interference with votes. The rationale for limiting this right for some prisoners is that prisoners have been deprived of their liberty by court and fair trial and it would be unfair to make provisions for voting for prisoners and not law-abiding citizens unable to vote (ie disability)

· Court: regarding logistics and expense: resources cannot be ignored in assessing whether reasonable arrangements have been made for enabling citizens to vote. However there is a difference between a decision by Parliament and the IEC as to what is reasonable.

· Nothing to suggest that expanding the mobile voting stations to include prisoners will place an undue burden on the resources of the Commission. It will be costly but that cost is due to prior exclusion. The burden of justifying the limitation fails here and it is not necessary to engage in a proportionality analysis

· Favouring prisoners: no substance in the contention that prisoners would be favoured over others who have difficulty in attending polling stations. Prisoners are prevented from voting by action the state has taken against them and their position cannot be compared to people whose freedom has not been curtailed by law and who require special arrangements.

· Policy: Argued that in a country where crime is a major problem it would be insensitive to say to law-abiding citizens that some of the resources have been diverted to those who have infringed their rights. Court held yes at a level of policy it is important to denounce crime and communicate to the public that the rights of citizens are related to their duties and obligations as citizens, HOWEVER the justification of such a policy raises questions 

· Conclusion: In a case such as this where government seeks to disenfranchise a group of its citizens and purpose is not self-evident  there is need to place sufficient evidence to show this.

· The act prohibits all prisoners sentenced to imprisonment from voting while the Constitution permits a prisoner serving a sentence of less than 12 months to vote. No explanation was given as to why this was the case.

· Act invalid; order to ensure all prisoners entitled to vote and afforded a reasonable opportunity to do so in 2004.

Dissent 1 – Madala

· Disagrees with findings and conclusions of majority regarding lack of justification for infringement for the right. The objectives of excluding prisoners must be determined holistically in light of inculcating responsibility in a society which suffered the ravages of apartheid and demeaned its citizens. 

· Temporarily removing the vote from serious offenders while incarcerated has both symbolic and concrete effect (quoted and approved Sauve – Canada). You cannot reward irresponsibility and criminal conduct by affording a prisoner who has no respect for the law the right to vote.

· Prisoners fall into a special category in light of their restrictions imposed on freedom of movement 

· Limitations must serve an important purpose: they ensure that the integrity of voting process is protected and give public assurance that the interests and rights in law-abiding citizens are important as prisoners so improves public confidence in criminal justice system and democracy.

· Therefore, justified. 

Dissent 2 – Ngcobo

· The provisions do limit the right of prisoners to vote, but is such an infringement justifiable? Must focus on the policy that government has created to determine this. The level of crime is exceptionally high and a number of measures have been taken to deal with crime. Government has also embarked on a campaign of zero tolerance.

· Should the claim of justification be based on public policy? Consider with reference to requirements in s36. The right to vote is imperative and it is one of the founding values which is given expression in the BOR and must be understood in context of our history.

· Purpose of the limitation is not in dispute (make a stand against crime). Crime undermines the very fabric of the fundamental human rights in the BOR and rule of law. Those who commit crime violate constitutional duties and responsibilities as citizens and government has responsibility to eliminate crime indicated by “promote, protect, respect the spirit of the bill of rights” in s39(2).

· There is a legitimate purpose in pursuing a policy and denouncing crime

· The limitation in this case is not absolute, it takes account of the timing of imprisonment and the length. It is a necessary effort to fight crime. The fact that persons convicted of crime are excluded from parliament [s47] should indicate that the country is aimed at fighting crime.

· Problem with this limitation is that it makes no distinction between prisoners serving sentence while awaiting outcome of trial and those whose trials have been finalized, and this extent is the only way the limitation does to far but this defect can be cured by reading in “but no one may be regarded as having been sentenced until an appeal against a conviction has been determined”

