Right to Equality and Role of Human Dignity

Structure of section 9


9. Equality

(1) Everyone is equal before the law and has the right to equal protection and benefit of the law

(2) Equality includes the full and equal enjoyment of all rights and freedoms. To promote the achievement of equality, legislative and other measures designed to protect or advance persons, or categories of persons, disadvantaged by unfair discrimination may be taken. 

(3) The state may not unfairly discriminate directly or indirectly against anyone on one or more grounds, including race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language and birth. 

(4) No person may unfairly discriminate directly or indirectly against anyone on one or more grounds in terms of ss(3). National legislation must be enacted to prevent or prohibit unfair discrimination. 

(5) Discrimination on one or more of the grounds listed in ss(3) is unfair unless it is established that the discrimination is fair. 

S9 contains five subsections:

1. First provides for the principle of equality before the law and confers the right to equal protection and benefit of the law

2. Second deals with affirmative action 

3. Third contains a prohibition of unfair discrimination on certain grounds (listed grounds)

4. Fourth extends the prohibition of unfair discrimination to the horizontal level and requires enactment of national legislation to prohibit unfair discrimination at this level

5. Final subsection presumes state or private discrimination on the listed grounds to be unfair. 

Harksen Test

In Harksen v Lane the Constitutional Court tabulated the stages of an enquiry into a violation of the equality clause along the following lines: 


(a) Does the challenged law or conduct differentiate between people or categories of people? If so, does the differentiation bear a rational connection to a legitimate government purpose? If it does not, then there is a violation of s9(1). Even if it does bear a rational connection, it might nevertheless amount to discrimination. 

(b) Does the differentiation amount to unfair discrimination?

(i) Does the differentiation amount to “discrimination”? If it is on a specified ground then discrimination will have been established. If it is not on a specialised ground then whether or not there is discrimination will depend upon whether, objectively, the ground is based on attributes and characteristics which have the potential to impair the fundamental human dignity of persons as human beings or to affect them adversely in a comparably serious manner.

(ii) If the differentiation amounts to “discrimination”, does it amount to “unfair discrimination”? If it has been found to have been on a specified ground then unfairness will be presumed. If on an unspecified ground, unfairness will have to be established by the complainant. The test of unfairness focuses primarily on the impact of the discrimination on the complainant and others in his/her situation. If at the end of this stage of the enquiry, the differentiation is not found to be unfair, then there will be no violation of s9(3) and (4). 

(c) If the discrimination is found to be unfair then a determination will have to be made as to whether the provision can be justified under the limitation clause.


CONTEXT; PURPOSE (legitimacy); IMPACT

· This is a threshold test: if there is no differentiation then there can be no question of violation of any party of s9. If a provision or conduct does differentiate then a two-stage analysis must be applied. 

· The first stage concerns the right to equal treatment and equality before the law in s9(1) and tests whether the law or conduct has a rational basis, hence is there a rational connection between the differentiation in question and a legitimate governmental purpose that it is designed to further or achieve?

· If the answer to that is no, then the impugned law or conduct does violate s9(1) and it fails at the first stage. If the answer is yes however then the second stage (b) is activated. 

· A differentiation that is rational may nevertheless be unfair discrimination under s9(3) and (4). 

· In principle both unfair discrimination and differentiation without a rational basis can then be justified as limitations of the right to equality in terms of s36.

· The structure of the enquiry is systematic: first consider whether there has been a violation of the right to equality before the law and then consider whether there is unfair discrimination. 

· If the equal treatment right in s9(1) has been violated there is no need to consider whether there is violation of a non-discrimination right.

· Constitutional Court had eld that it is neither desirable nor feasible to divide the equal treatment and non-discrimination components of s9 into watertight compartments as the equality right is a composite right.

· In those cases where the court finds a law or conduct unjustifiably infringes s9(3) or (4), there is no need to first consider whether the law or conduct violates s9(1).

· S9 identifies three ways in which a law or conduct might differentiate between people or categories of people:

1) “Mere differentiation”: it does treat some people differently to others, but does not amount to discrimination. It will fall short of s9(1) unless it has a rational connection to a legitimate government purpose

2) Differentiation amounting to unfair discrimination (prohibited by s9(3)(4)). Even where there is a rational connection between a differentiation and a legitimate government purpose it will still violate the equality clause if it amounts unfair discrimination. 

3) Category of law or conduct that can be called fair discrimination: law or conduct that discriminates but which does not do so unfairly and takes into account “the impact of the discrimination on the complainant and others in his/her situation”

Application

In Harksen the context was that there was a group disadvantage; systemic patterns of disadvantage

Impact: to what extent does it impair interests? The main enquiry is to what extent does it impair dignity?

Discrimination

· Discrimination is a particular form of differentiation; unlike 'mere differentiation” it is differentiation on illegitimate grounds in s9(3) and grounds analogous to listed grounds. 

· An analogous ground according to the Harksen test is one “based on attributes or characteristics which have the potential to impair the fundamental dignity of persons as human beings, or to affect them seriously in a comparably serious manner”

· The equality clause prohibits unfair discrimination, and not all discrimination is unfair. 

· Fairness is a moral concept that distinguishes legitimate form illegitimate discrimination, but the determining factor is the impact of discrimination on the victims. 

· Unfair discrimination means “treating people differently in a way which impairs their fundamental dignity as human beings, who are inherently equal in dignity”, or in a comparably serious manner. 

· Concept of dignity is important to understand unfair discrimination, which is differential treatment that is hurtful or demeaning and occurs when law or conduct treats some people as inferior or incapable or less deserving of respect of others or when law or conduct perpetuates or does nothing to remedy existing disadvantage or marginalization.

· Constitutional Court in Harksen held the following factors must be taken into account to determine whether discrimination has an unfair impact:

1) Position of the complainants in society and whether they have been victims of past patterns of discrimination; differential treatment that burdens people in a disadvantaged position is more likely to be unfair than burdens placed on those who are relatively well-off

2) Nature of the discriminating law or action and the purpose sought to be achieved by it. An important consideration would be whether the primary purpose of the law or action is to achieve a worthy and important societal goal.

3) Extent to which the rights of the complainant have been impaired and whether there has been an impairment of his/her fundamental dignity.

· These factors assessed objectively and cumulatively will assist in giving precision and elaboration to the constitutional test of unfairness, but it is not a closed list.

· Differentiation on one or other of the listed grounds is presumed to be unfair discrimination (s9(5)) but differentiation on an analogous ground is not presumed unfair discrimination but rather must be shown by the applicant to be unfair discrimination. 

· Fair discrimination: To presume discrimination on a listed ground to be unfair does not mean the discrimination actually is unfair; it is open to the respondent to prove that the discrimination is not unfair. 

· Example of fair discrimination is in President of RSA v Hugo: remission of sentence granted to all mothers in prison in 1994 with children under the age of 12. It was not unfair discrimination towards fathers because it benefited children and there were more fathers in prison than mothers, so to release that many prisoners would cause outcry. It was to achieve an important societal goal, and women are a vulnerable and have been victims of discrimination in the past. The discrimination was against a class of individuals (father) who had not historically been subject to disadvantage.

· Unfair discrimination: discrimination with an unfair impact. It has this impact where it imposes burdens on people who have been victims of past patterns of discrimination, such as women or black people or where it impairs to a significant extent the fundamental dignity of the complainant.

· Where the discriminating law or action is designed to achieve ta worthy and important societal goal it may make fair what would otherwise be unfair discrimination.

City Council of Pretoria v Walker 1998 (CC)

· Council had jurisdiction over formerly exclusive white areas of Pretoria (old Pretoria) and over townships of Mamelodi and Atteridgeville. Residents of old Pretoria were mostly white and residents in the townships were mostly black. Old Pretoria ratepayers paid consumption-based tariffs for water and electricity supplied by the council while in the townships people paid a flat rate per household. Walker was a resident of old Pretoria and complained that the flat rate in the townships was lower than that in old Pretoria so old Pretoria residents were subsidising the townships, and further, old Pretoria residents were singled out by the council for legal action to recover arrears whilst  a policy of non-enforcement was followed for the townships

· Majority of CC  considered the actions of the Council to be indirect discrimination on the ground of race, however the subsidisation and flat rate were not unfair discrimination, although the selective recovery of debts was unfair discrimination.

· Flat rate and cross-subsidisation: Walker was white and so belonged to a group that had not been disadvantaged by the racial policies of the past and economically not disadvantaged. Council's decision to charge a flat rate was dictated by circumstances: townships not equipped with metering equipment while old PTA was already, old PTA a wealthier area so used more of the electricity for the area, applying a flat rate would have been unscientific and resulted in the need for a higher flat rate to be charged, it was an interim arrangement while meters were being installed as was the cross-subsidisation which was found not to “impact adversely on the respondent in a material way. No invasion of his dignity.

· Selective recovery of outstanding charges: old PTA residents were summonsed and services were suspended and those in the township were not. The council set in place properly-formulated policy directed at achieving the important societal goal of transforming both the living conditions and culture of non-payment of service charges in the townships, the policy might well have been consistent with the goal of furthering equality for all. It would have been a measure aimed at achieving substantive or restitutionary equality and not in conflict with the equality right. Instead the policy of taking no legal action to enforce payment of arrears had nothing to do with the ability of residents to pay or the introduction of metered charges and was applicable to all residents of the townships irrespective of their financial circumstances or their ability to pay for the services. Council had not discharged the burden of showing that the racial discrimination was not unfair.

· “No members of a racial group should be made to feel that they are not deserving of equal “concern, respect and consideration” and hat the law is likely to be used against them more harshly than others who belong to other race groups”

Central role of dignity in the Harksen test

· Human dignity is a central value of the “objective, normative value system” established by the Constitution, perhaps the pre-eminent value.

· According to s1 South Africa is founded values of human dignity, the achievement of equality and the advancement of human dignity as a founding value. 

· Chaskalson said “the affirmation of inherent human dignity as a foundational value of the constitutional order places our legal order firmly in line with the development of constitutionalism in the aftermath of WWII”

· The recognition of human dignity as ranking equally with the values of equality and freedom requires a conception of a constitutional order in which the purpose of rights is not merely protect individual liberty against state power but one in which state power is used to secure the goals of dignity and equality.

· “Dignity informs the content of all concrete rights and plays a role in the balancing process necessary to bring different rights and values into harmony...how can there be dignity in a life lived without access to housing, health care, good, water...”

· Dignity has a pivotal role and though it has not been defined by the CC it is the source of a person's innate rights to freedom and to physical integrity from which a number of other rights flow. It accordingly also provides the basis for the right to equality.

· It is an acknowledgement of the intrinsic worth of human beings (O'Regan in Makwanyane)

· Right to life and dignity are the most important of all human rights and the source of all other personal rights in the Bill of Rights (Chaskalson in Makwanyane)

· National Coalition for Gay and Lesbian Equality v Minister of Justice: regarding common law criminalisation of sodomy being a violation of dignity, the CC held it is clear that the constitutional protection of dignity requires us to acknowledge the value and worth of all individuals as members of our society. Punishing sexual conduct which is identified by homosexuals is inconsistent with human dignity.

· Right to dignity is both a foundation for civil rights and political rights such as democratic governance.

Criticisms**

· Harksen test gives dignity an important role in both identification of unlisted prohibited grounds of discrimination and in the factors for determining whether the discrimination is unfair.

· Liebenberg: three major critiques of dignity as a value of human rights adjudication: 

(1) it is too vague and multifaceted to serve well as a guiding value; 

(2) irrevocably linked with protection of freedom and autonomy so serves to discourage positive redistributive measures needed to remedy conditions material inequality and disadvantage; 

(3) as argued by Albertyn and Goldblatt, reliance on value of dignity in the test for unfair discrimination promotes a narrow focus on individual personality issues as opposed to a group-based understanding of material advantage and disadvantage which creates potential for it to result in an individualize and abstract conception of equality divorced from actual social and economic disadvantage

CASE: Volks v Robinson 2005 (CC)

Facts: R had been living for 15 years with Shandling who was an attorney. He was bipolar, she nursed him. They had a relationship that was functionally similar to a marriage but not legally a marriage. He died and left her a relatively small sum in his will and the rest to his children. She brought a claim based on discrimination arising from the Maintenance of Surviving Spouses Act 27 of 1990 which extended common law duty of support to give statutory force. Clearly the Act excluded those who were not married and not a “spouse” for the purpose of the Act. Created a problem that those persons who were in a cohabitation were potentially left with nothing. There had been no legal impediment to the solemnization of a civil marriage between them. Shandling referred to R as his “friend” in his will and bequeathed some assets to her while the residue of the estate was bequeathed to his three children.

Applicant's argument: the Act only offered protection to spouses it was discriminatory on ground of marital status. This relationship had been a “permanent life or domestic partnership” or a “de facto monogamous relationship”.

Respondent's Argument: nothing hindered them from getting married, could have done so and would have received benefits; cannot extend a duty of support that did not exist in life to a duty in death and freedom of testation (to interfere with the will of the deceased violates certain rights that he had)

Respondent had succeeded in the High Court where it was held the Act was unfairly privileging marriage by failing to cater for the surviving partner of a permanent heterosexual relationship. Not upheld by CC.

Issues: what is the place of marriage in society? How do we recognize other relationships and on what basis? What is the nature of cohabitation and is there a choice people have? How do you deal with a group that has both privileged and disadvantaged people in it? (applicant privileged, but other persons who could not get legally married, ie gay people, were not)

Four judgements: Majority; Minority concurring judgement; Minority dissenting (Mokgoro and O'Regan) and Sachs

Majority (Skweyiya J, with Chaskalson, Langa, Moseneke, Ngcobo, Van der Westhuizen and Yacoob concurring)

· Albertyn thinks it is wrong

· Quoted Harksen test and was prepared to accept that it amounts to discrimination based on marital status, (therefore the issue in this case is deciding whether it is unfair or not)

· Marriage and family are important social institutions in our society and marriage forms one of the important bases of family life in our society and it is therefore legitimate to protect it. 

· (Beginning of dissenting judgements is different because both talk about privileging of marriage is a problem in our law) 

· The law may in appropriate circumstances accord benefits to married people which it does not accord to unmarried people. R never married the deceased, and there is a fundamental difference between her position and spouses or survivors who are predeceased. Her relationship was one in which there was freedom to continue or withdraw at will without obligation or legal formalities. The distinction between married and unmarried people cannot be said to be unfair when considered in the larger context of rights and obligations uniquely attached to marriage: reciprocal duty of support does not arise with cohabitees and that aligned with the maintenance benefit in s2(1) of the Act, therefore the Act applies to persons in respect of whom the deceased person would have remained legally liable for maintenance by operation of law.

· Two groups of cohabitees: (1) It is contended that for the law not to oblige survivors of relationship in this category to be maintained entails unfair discrimination against the survivor simply because the survivor does not have a piece of paper which is the marriage certificate (those persons, who have choice to get married by do not) (Sachs), however marriage is not merely a piece of paper.  (2) Sachs also refers to males refusing to marry women despite that they have put their hearts and souls into the relationship, so for these circumstance there is an argument that partners ought to be obliged to maintain each other during their lifetime. Women that are vulnerable and powerless in relationships do suffer considerably however it is not s2(1) which causes their misery, rather the absence of any law that places rights and obligations on people who are partners within such relationship (it is the job of the legislature; broader societal reality; changing one Act would not fix the plight of the disadvantaged people, need other laws and social policies).

· Unfairness test: It is not unfair to make a distinction between survivors of marriage and survivors of heterosexual cohabitation. It is entirely appropriate not to impose a duty on the estate where non arose by operation of the law during the lifetime of the deceased; this would be “incongruous, unfair, irrational and untenable”. Further, in many cases women are left destitute because of economic dependence on men and this amounts to a disadvantage, however R was not disadvantaged as she did receive some money.

· Purpose of the Act is to offer legal protection to married people; legitimate purpose

· Interests and impairment of dignity): does not agree that the right to dignity has been infringed; R has not been told that her dignity is worth less than a married person. She is told that there is a fundamental difference between her relationship and a marriage relationship in relation to maintenance. It is that people in a marriage are obliged to maintain each other by operation of the law and without further agreement or formalities. People in the class of relationship to which she belongs are not in that position; in the circumstances it is not appropriate that an obligation did not exist before death be posthumously imposed.

· (very different to how dissenting judgements view dignity – dignity is impaired by the failure to accord protection in law, and sachs says you socially stigmatize and exclude them).

Application of Harksen test

· There is differentiation but it is not unfair.

· purpose of the act is to offer legal protection to married people; legitimate purpose

· Interests and impairment of dignity do not agree that the right to dignity has been infringed; R has not been told that her dignity is worth less than a married person (very different to how dissenting judgements view dignity – dignity is impaired by the failure to accord protection in law, and Sachs says you socially stigmatize and exclude them – most robust approach)

Ngcobo J: 

· Interesting judgement; conservative on this issue although usually very libertarian. He strongly prioritizes marriage over other forms of relationships. Applies test strictly

· That the Act differentiates between survivors of marriages and those of permanent life partnerships is patent (obvious). 

· The Act is aimed at providing maintenance and support for survivors of marriages

· Legitimacy of this governmental purpose cannot be denied and the differentiation that the Act makes is rationally connected  to that purpose. But does it constitute unfair discrimination?

· Prepared to accept that the differentiation involved constitutes discrimination. Differentiation is on a ground of marital status which is listed in s9(3), so it is presumed unfair under s9(5), so does it discriminate unfairly then? 

· Nature of unfairness has been considered by the court before. Referred to Hugo which held “prohibition on unfair discrimination..seeks not only to avoid discrimination against people who are members of disadvantaged groups...at the heart of prohibition lies a recognition that the purpose of our new constitutional and democratic order is the establishment of a society in which all human beings will be accorded equal dignity...”. 

· Dignity is an underlying consideration in the determination of unfairness. Where legislation makes distinctions which demean people and treats them as less capable for no good reason or offend fundamental human dignity it cannot be tolerated as that adversely affects in a serious manner.

· Our Constitution undoubtedly recognizes the institution of marriage, apparent in s15, and so does the CC. It may be legitimately afforded protection and in appropriate circumstances the law may distinguish between married and unmarried people (Fraser v Children's Court – in the context of certain laws there would be some historical and logical justification for discriminating). However, there are other considerations to the determination of fairness, one of which being purpose sought to be achieved by the impugned provisions.

· Purpose of the Act is manifestly not directed at impairing dignity of the survivors of permanent life partnerships, rather at ensuring that surviving spouses who are in need of maintenance and who are unable to support themselves do get it. An invariable consequence of marriage is reciprocal duty of support which is continued in death of one spouse and the Act merely ensures this.

· Impact of the provisions is to protect spouses' rights to receive maintenance and support from the deceased spouse by transferring the duty to support and maintain onto the estate of the deceased spouse.  Surviving partners do not receive this, and although it may be a disadvantage it does not take away from the right to receive a sum of money from the estate, as R received.

· Law places no legal impediment to heterosexual couples from getting married, so their entitlement to protection under the Act depends on their decision to marry or not. Their decision to marry would indicate  willingness to accept obligation of reciprocal duty of support placed upon spouses and other invariable consequences. 

· Marriage is acceptance of consequences, not a piece of paper. People choose to marry for example to have legal consequences, so would it be fair to impose those consequences on unmarried persons? This would undermine the right to freely marry and that is equally unacceptable. Further it is difficult to establish existence of a life partnership.

· Conclusion: cannot be said the Act fundamentally impairs life partners' dignity and the impact is not unfair.

Minority (Mokgoro and O'Regan)

· They start by being prepared to find on the facts that R and S were in a permanent life partnership, were an economic unit, on the same medical aid, R was dependent on S, intimate relationship supporting each other emotionally and financially for 16 years. Noted the 16 year period, she was given an allowance to run the household, medical aid and nursed him through ill-health. Had a choice to marry (though from the affidavits it seems R was willing, so S decided against it) but fact they did not to marry does not mean they did not have a permanent life partnership.


· Develop an understanding of the law and its impact (para 106-131): 

· Marriage is an important social institution but not every family is founded on marriages recognized by the common law. Historically people who have not been part of the typically Christian state of marriage have been excluded (muslim, hindu, same-sex, cohabitation) they have been systemically discriminated against. It is a constitutional prescript that families established outside civil marriages should not be subjected to unfair discrimination.

· Myth that cohabitation relationships have protection owing to “common law marriage” (but not in South Africa) Must protect all families that are functionally similar to married families → functions that relationship serves etc

· Is it unfair? Yes. Marriage is important but should not be the basis of privilege, cannot agree with Skweyiya J to extent that he suggests it is not unfair to discriminate between relationships to which the law attaches obligations and those which it does not. This is a disadvantaged group; 8% of adults (2.3 million) were living in these forms of relationships and they differ hugely. It significantly impairs interests when there is no legal protection and there is no legislation in place either.

· Although there are different types of cohabitation relationships, the one between S and R had a similar social function to marriage.

· Group disadvantage: excluded from recognition, stigmatized, surviving party is left destitute and in difficult circumstances, this judgement is concerned with the survivors in financial need. The absence of any other legal remedy coupled with the discriminatory impact of s2(1) will means that often surviving cohabiting partners will be left vulnerable and unprotected upon termination or death. 

· said no worthy purpose because only protects married persons. There is significant difference in the way the law regulates rights of spouses who survive a marriage and manner in which it regulates the rights of partners who survive a cohabitation relationship. Were these some regulation to provide equitable protection to cohabitants s2(1) might not be unfair discrimination.

· The unfairness of the discrimination lies not primarily in the fact cohabiting partners are not afforded equivalent rights to marriage as stipulated in s2(1) but in the fact neither s2(1) nor any other rule regulates the rights of surviving partners to cohabitation relationships which are socially and functionally similar to marriage (distinguishes them from all other judgements: unfairness of the discrimination)

· Impairment? Yes, by failing to protect the law does not accord equal dignity and respect.

· Remedy: section is unconstitutional and read in the protection for partners in cohabiting relationships.

· Minority (Sachs)

· Good judgement, application of Harksen. Not bound by formula of the case, so follows the spirit not rule by rule which is very important because do not want it to be a case of ticking off the boxes, only guiding principles

· Contextual approach is wide. Question of fairness should not be assessed in the narrow confines of rules of matrimonial law rather broader framework of family law. Disagrees with approach and conclusion reached by Skweyiya. Cannot rely on choice. Favours a balanced, flexible, nuanced approach which accords well with the multifaceted character of our new constitutional order. Further says a decontextualised approach to status of unmarried survivors leads to unfair anomalies (cited Fraser) and also in Fraser it was held that the socio-economic and historical factors give rise to patterns of inequality and that the CC has stressed the importance of recognizing patterns of systematic disadvantage. Historically there was migrant labour, women's lack of power in many relationships where men would work and women would raise children and take care of a household but ultimately decisions regarding property belonged to men., cannot make choice the gateway to legal protection. 

· To leave a person without protection leaves them impaired. 

· Noted the SALRC Papers on increasing focus on the rights of opposite and same-sex partners and domestic partnerships have come to be perceived as functionally if not formally similar to marriages. Where a domestic partnership has created obligations the law should play a role in enforcing the responsibilities and realizing these expectations of the parties. Cannot only allow families founded on a civil marriage to have protection (BUT there were no children in this case, in fact S' children did benefit)

· SALRC Papers have referred to the original idea of marriage came from a Calvinistic and conservative approach/legislature and Sachs says today we are not bound by the original intent of the legislators in an open and democratic society in which pluralism and diversity are acknowledged

· He finds discrimination on basis of family status, but regarding unfairness, says what is important is the extent to which people have been excluded from protection”

· Must examine the specific purpose that the Act is intended to serve in the context of the overall objectives of family law. Then determine whether such persons can be fairly excluded.

· Does not believe an automatic presumption of unfairness as prescribed by s9(5) suffices. Should rather consider the kinds of marginalization and exclusion identifying marital status as a constitutionally outlawed ground of unfair discrimination. Formal marriage is undoubtedly entitled to very special protection by law, however should it enjoy exclusive privileged status?

· For unfairness in a constitutional sense there should be a specific link between the survivor's intimate relationship with the deceased, state of need, overall appropriateness in circumstances of debarring from being able to claim maintenance and resulting impact on her dignity of re-inforcing negative type-casting of her as an unworthy person? Critical question is: is there a familial nexus of such proximity and intensity between survivor and deceased as to render it manifestly unfair to deny her the right to claim maintenance as she would have had if she and the deceased had been married? Yes it would. What is central is the serious content of the mutual commitment and not particular form in which it is expressed. 

· Purpose of the Act is not to stigmatise unmarried life partners so Sachs sees no reason why responsibility for maintenance should not survive death of a partner.

· Impairment of dignity: The indignity is greater where the relationship was marked with intense mutuality of concern and freely given reciprocal support. The reality against which the act must be interpreted is that many recently bereaved elderly and poor women find themselves with no assets or savings and little chance of employment. While people should take responsibility for their lives cannot ignore the fact that law has left these women without resources.

· It treats unmarried claimants in a way that disrespects the actual commitment they have shown to their families through a lifetime endeavour while excluding them from being potential beneficiaries under the Act. It tells them that they are unworthy and not respectable about them because of not being married. And this impacts on all persons living in permanent relationships outside marriage.

· But it is different to the majority and minority; finds it is two-fold (para 221-2 and following) similar to Mokgoro and O'Regan but more intense

Discussion

· Important to understand the test better, shows how different judges go through same test and come to different results, a different approach to context; lense you place on reasoning can render different results.

· Majority did not actually consider impairment of dignity and looked at the group very broadly, way they looked at context is the reason for this. 

· Deference: majority uses this, defers the problem to parliament. 

· Case holds that where there was choice of marriage the decision not to marry should be respected and if they wish to attach legal obligations to the marriage it must be done so contractually.

· Decision was confined to heterosexual couples and this logic cannot be applied to same-sex couples because exclusion of gay partnership would amount to unfair discrimination, because common law restricts “marriage” to heterosexuals.

· This was challenged in Fourie v Minister of Home Affairs and ultimately the common law definition of marriage was declared inconsistent.

Contextual analysis

· Approach to establishing unfairness and impact on the complainant is contextual. Minister Finance v van Heerden Moseneke J discusses the approach: “this substantive notion of equality recognizes that besides uneven race and gender attributes of our society there are other levels and forms of social differentiation and systematic under-privilege that will exist. Constitution enjoins us to dismantle them. It is therefore encumbent on courts to scrutinize in each equality claim the situation of the complainants, their history and vulnerabilty, history nature and purpose of the discriminatory practice and whether it ameliorates or adds to group disadvantage in real life context to determine fairness”

· Therefore take account of impact of alleged discrimination, history (including history of legislation), group disadvantage and harm, socio-economic factors and forms that inequality takes.

· Argued that majority failed to engage in a contextual analysis.

MY VIEW:___________________________________________________________________________________

_______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

CASE: Union of Refugee Women v Director of Private Security 2007 (CC)

· Background: case deals with car guards, bottom end security workers, many of whom are from other African States, who are actual refugees or applying for refugee status. Case deals with rights of refugees as a group. CC has considered issue of persons who are not citizens in the context of unfair discrimination. Citizenship is an unlisted ground owing to Larbi-Odam v MEC for Education (case for permanent residence in NW Province, regulation said citizens would be preferred over other people for permanent jobs in the profession, so persons could only get temporary employment, judgement of Mokgoro, unlisted ground of citizenship has potential to impair dignity,  foreigners have little political muscle and it is a personal attribute difficult to change, no control over citizenship, threats, stigmatization, differentiating between citizens and non-citizens has potential to impair dignity – this principle reaffirmed in Khosa where permanent residents from Mozambique given access to social grants for child support, old age and pension disability. State sought to argue that purpose of excluding foreigners was to support citizens in getting jobs but court said that education was also important and permanent residents are persons who are already accepted in the country, lack of permanent job is an impairment of dignity)

· Refugees not permanent residents.

· Facts: Private Security Industry Regulation Act determines that persons in this industry must be registered and there are a number of criteria: fit and proper person, citizen or permanent resident, if previously a member of police or security etc must have clearance certificate that are fit and proper person. If not having citizenship or residence then there is provision for you to apply. Makes it difficult for refugees to be able to register as security workers. Two groups of complainants, first  had registration taken away due to no permanent residence or citizenship...Brought claim of unfair discrimination on grounds of citizenship.

Majority (Kondile AJ)

· Has no basis in law or fact, bad judgement. Kondile AJ started with context saying that refusgees are unquestionably a vulnerable group in our society and their plight calls for compassion. They are refugees due to events over which they have no control and owing to international law rules (UN Convention Relating to Status of Refugees) they have a special vulnerability since they are forced to flee their homes as a result of persecution, human rights violations and conflict.

· “Mere differentiation” test. The purpose of requiring them to be registered is to determine their trustworthiness which is important for the security for our country and overall that contributes to the safety and security of our country. Security is a field that involves many risks so denying these refugees jobs it is not violating international obligations, as long as the Act is imposed in a flexible manner.

· Rational connection?: Context of this case is private security so safety of the public is at stake. S12 of the Constitution guarantees the right to freedom and security of the person, including the right to be free from violence. This is a society marred by violence so protecting this right is of high importance. But this is not to say that foreigners are less trustworthy than South Africans. The Act requires everyone to prove their trustworthiness and it will be easier for South Africans. Act aims to achieve and maintain a trustworthy and legitimate private security industry which acts in terms of the Constitution and is capable of ensuring there is greater safety and security. Differentiating between citizens and permanent residents and foreigners therefore has a legitimate purpose (NO! DISAGREE. This reasoning was lacking depth, puts it down to it being easier for South Africans to prove trustworthiness as being rational)

· Differentiation amount to discrimination?: the Act does not single out refugees, the differentiation extends to persons with temporary residence, visitors, study permits etc. However it will be assumed that the distinction is analogous to those listed grounds in s9(3). 

· Is it unfair?: (judgement goes completely off the rails, do not even look at the unfairness test. Under the Constitution a foreigner is entitled to all rights in the Bill of Rights except those expressly limited to citizens, Citizens have the right to choose a job, argued in the Certification case that right to choose occupation is not universal and in Watchenuka it was held it is acceptable in international law that every sovereign nation has the power to admit foreigners only in such cases and under such conditions as it may see fit to prescribe. Fairness enquiry requires consideration of s22 of the Constitution (right to choose a trade) [one of the very few rights accorded to citizens (right to choose profession)] 

· Judgement confuses s9 with s36. S9 requires you to look at the impact in relation to disadvantage in the impairment of dignity, only then do you move to s36 to see if there is justification, however the judgement goes into s36 analysis too early and fails to look at impact. 

· Justifications by private security industry etc, of course it goes to limiting the right but not really relevant to the unfairness point. Talks of security industry having requirements of trustworthiness, reliability, genuine devotion to and readiness to defend the community, and says there is a 5 year period after which application for permanent residency can be made. However, this does not provide a good reason for it being fair, judgement falls short as does not give proper reasons.

· The scheme is not a blanket ban and foreigners can be let in after some time and some screening, it is a flexible system having capacity to avoid hardship against any foreigner (when it is appropriate).

· Therefore the Act is not inconsistent with s9(3)

Comment: bad judgement, Harksen test looks easy but not and this case illustrates that courts do not always apply it well. Fell short at many points. Also, discusses the importance of trustworthiness, and that South Africans would be able to prove that easier, but how can that be a reason for discriminating against people who are desperate for money and vulnerable as has been acknowledged internationally? Further, the amount of corruption in the police department shows that being a South African citizen does not amount to being trustworthy and reliable.

Mokgoro and O'Regan (dissenting)

· Focus in this case on the minority judgement, far better than the majority judgement.

· Context: refugees are a special group, vulnerable, have been recognized in law (SA Refugees Act) and are allowed to remain indefinitely and to seek work. Equate refugees to permanent residents, cannot look at them as temporary refugees with lesser rights. This finding is important because it immediately puts refugees at higher status. As said in the Refugees Act and obligations arising out of international law, a refugee is entitled to full legal protection and all rights set out in Chapter 2 of the Constitution.

· Every citizen has the right to choose their trade, occupation or professions freely according to s22, however the applicants do not seek to rely on this provision. The Refugee Act recognises refugees are protected by the Bill of Rights and that includes entitlement not to be the subject of unfair discrimination on grounds of refugee status. Further, s233 Constitution obliges courts, when interpreting legislation to prefer a reasonable interpretation that is consistent with international law.

· Harksen test, is there discrimination?: Yes, discriminating against refugees involves discriminating against a vulnerable group of people such that discrimination against them will impair their dignity in a serious manner.

· Is it unfair?: Yes they are disadvantaged and vulnerable group, excluding them from work opportunities is a discrimination that will exacerbate their decision and be harmful to them as a group. Although refugee status is not a listed ground in s9(3) they are still a vulnerable group.

· Purpose of the Act: two things important here: it is not the purpose of the Act that the labour market has to be preserved for citizens and even if it were it would not be a legitimate purpose. It is an acceptable purpose to have trustworthy people but there is a problem with how majority treated this. “While the purpose is worthy we cannot agree that giving effect to the purpose...is legitimate as it appears to be based on an illegitimate silent premise”, which is to stereotype foreign nationals as untrustworthy.

· Summary of unfairness and impact: Excluding refugees from the right to seek work as private security providers simply because they are refugees will foster a climate of xenophobia which will be harmful to refugees and inconsistent with the overall vision of the Constitution. Discrimination of this kind towards a vulnerable group can have significant impact in that there is not only social stigma which arises but also a material impact. Refugees are reliant on finding work to provide themselves with means to maintain themselves and family and not all work in the security industry is high-skilled, there are many jobs which could be a significant source of employment. The exclusion thus has a severe impact as it affects their livelihood and families.

· Conclusion: Vulnerable group, there is a legitimate purpose but the potential discriminatory impact of the Act provides financial/material and social impact. There are also international law obligations which South Africa must abide by regarding treatment of foreign nationals. Therefore it is unfair.

· Limitation: Not proportional as the purpose does not justify a blanket ban on refugees.

· Albertyn thinks this is the correct judgement.

· Comments: Minority judgement dealt with the Harksen test very systematically and in the same fashion as Ngcobo J in Volks v Robinson (applying it step by step and considering impact, purpose and context) and it was very well thought out and provided far more compelling arguments that the majority judgement which appeared to lack deep thought and dealt with the issue in a very superficial sense.


EXAM

Volks v Robinson – look at different judgements and see different applications of test

Union of Refugee Women v The Director – look at minority, and majority is bad example of application 

KNOW Harksen test and be able to apply and know flexibility that exists in the test.
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