Interpreting and Vindicating Socio-Economic Rights

Socio-economic rights are rights relating to social goods (housing, food, water, education. health)

Socio-economic rights differ from civil and political rights in that the latter primarily impose negative obligations on the state and therefore are reasonably easy to comply with while the former requires expenditure and imposes positive obligations. 

This contention is not entirely correct as there are often positive obligations implicated in political and civil rights (voting) and negative aspects to socio-economic rights (ie. Eviction)

South Africa was one of the first countries to constitutionalize socio-economic rights in a way that was justiciable, which was challenged in First Certification judgement but dismissed by CC on grounds that it was a false distinction and there was possibility to adjudicate on these rights.

At its most narrow and conventional, a Bill of Rights will protect the `traditional' liberal rights to equality, personal liberty, property, free speech, assembly and association -- the so-called civil and political or `first-generation' rights. These are usually thought of as `negative' rights that take power away from the government by imposing a duty not to act in certain ways (for example, the duty not to torture or the duty not to discriminate)

However, the recognition that human rights and the basic social conditions in which people live are fundamentally interconnected have encouraged the inclusion in modern constitutions of socio-economic or `second-generation' rights. These are `positive' rights that impose obligations on government.

Justiciability: Why are they difficult to adjudicate? 

Justiciability refers to the extent to which socio-economic rights can or cannot be enforced by the court

The idea of a justiciable Bill of Rights is that decisions affecting basic rights and liberties should be reviewed by an institution standing outside the political sphere, namely the judiciary

Attempts to make social, economic and cultural rights part of a Bill of Rights are usually met by the objection that these particular rights are not suited to judicial enforcement.

1) Separation of powers: because they are positive rights, executive should be deciding on policies and how funding should be spent, parliament is elected, courts/judges are not. On the other hand government must comply with Constitution and courts must check that. 

· Court is being clever despite criticism, particularly in cases such as TAC where minister proclaimed “we will not follow the order of the court”

· Usually thought legitimate for the judiciary to prevent the government and even the democratically-elected, representative branches of the state such as Parliament from engaging in particular practices or imposing particular duties or conditions on groups and individuals. 

· But this is thought quite distinct from a situation in which the judiciary has the power to order these branches of state to distribute or spend public resources in a particular manner

2) The other reason is polycentricity: where there is a multiple number of variables that impact a decision, and making one decision will have a ripple effect. In policy decisions this is a major issue because money spent on X means less money spent on Y and Z and it is also dependent on more than just money.

· usually thought legitimate for the judiciary to prevent the government and even the democratically-elected, representative branches of the state such as Parliament from engaging in particular practices or imposing particular duties or conditions on groups and individuals. 

· But this is thought quite distinct from a situation in which the judiciary has the power to order these branches of state to distribute or spend public resources in a particular mannerThis time, however, the limits are not a matter of constitutional politics but of judicial capacity.  

· Courts typically resolve disputes between two parties, each of whom can represent its interests before the court.  The task of the court is to weigh up the arguments it has heard and to find in favour of one party and against the other by application of general principles or rules. Polycentric tasks entail the co-ordination of mutually interacting variables: a change in one variable will produce changes in all of the others

· All socio-economic rights are subject to financial constraints and lack of resources. There are some rights which are unqualified, such as “basic education” 

· Example of the problem of polycentricity: the money and personnel resources saved as a result of this decision were deployed elsewhere to fulfil other pressing needs.  

· By challenging the decision to deny him access to treatment, the applicant was challenging the failure to allocate resources to him.  

· If the Constitutional Court had decided that Mr Soobramoney (and others in his position) was entitled to dialysis treatment, the decision would not only affect the individual but also the complex web of mutually interacting resource allocations

In the First Certification case: Court questioned the rigidity of the distinction that is often drawn between socio-economic rights and civil and political rights on the basis that the former entail judicial imposition of positive duties on the state while the latter do not. Courts enforcing civil and political rights may on occasion impose positive duties on the state.

Secondly, the Court confirmed that the socio-economic rights in the 1996 Constitution are justiciable. As to the extent of their justiciability, the Court indicates that the rights can, at the least, be negatively protected from improper invasion


26. Housing

(1) Everyone has the right to have access to adequate housing

(2) The state must take reasonable legislative and other measures within its available resources to achieve the progressive realisation of this right

(3) No one may be evicted from their home or have their home demolished without an order of court made after considering all the relevant circumstances. No legislation may permit arbitrary evictions

27. Health care, food, water and social security

(1) Everyone has the right to have access to -


(a) health care services, including reproductive health care;


(b) sufficient food and water; and


(c) social security, including, if they are unable to support themselves and their dependents, appropriate social 

assistance

(2) The state must take reasonable legislative and other measures within its available resources to achieve the progressive realisation of each of these rights

(3) No one may be refused emergency medical treatment

CASE: Soobramoney v Minister of Health

First socio-economic rights case which comes to court. Easy judgement to read, nice illustration of polycentricity, court reluctant to interfere. Giving S alone relief would unravel the whole policy.

Facts: A 41 year old unemployed man had irreversible life-threatening conditions including ischaemic heart disease and cardiovascular disease and kidney failure, needs dialysis, runs out of money so has to go to public hospital but it is lacking resources. Hospital said it had a provincial health budget which it often overspends anyway, it evaluated the policy and distinguishes between acute and chronic renal failure. Chronic renal failure cannot be dealt with, only acute. Can only deal with those persons eligible for kidney transplant. S was not eligible and thus a chronic patient so could not be helped with the dialysis policy. 

Arguments: S' Counsel argued (1) right to life, CC held that in India this right has given right to socio-economic rights protections but there are sufficient other rights in our Constitution (and further the Indian case relied on relates to emergency medical treatment) but in this case it is more of an acute condition which is not comparable to S' situation

Court held: This Court has dealt with the right to life in the context of capital punishment but it has not yet been called upon to decide upon the parameters of the right to life or its relevance to the positive obligations imposed on the state under various provisions of the bill of rights.  In India the Supreme Court has developed a jurisprudence around the right to life so as to impose positive obligations on the state in respect of the basic needs of its inhabitants. [Basing itself on the right to life the Supreme Court of India has made orders requiring the state to provide medical treatment to those needing it, to provide legal aid to those who cannot afford it themselves, and to provide access between isolated areas and more developed areas.

The purposive approach will often be one which calls for a generous interpretation to be given to a right to ensure that individuals secure the full protection of the bill of rights, but this is not always the case, and the context may indicate that in order to give effect to the purpose of a particular provision “a narrower or specific meaning” should be given to it.

S27(3) is couched in negative terms; it is a right not to be refused emergency treatment and the purpose of the right is to ensure that treatment be given in an emergency, NOT a person frustrated by bureaucratic requirements or other formalities.  The applicant suffers from chronic renal failure.  To be kept alive by dialysis he would require such treatment two to three times a week.   This is not an emergency which calls for immediate remedial treatment.   It is an ongoing state of affairs. S27(3) does not apply.

There were no funds available to provide patients such as this with the necessary treatment; there were not enough resources such as machines and nurses and availability of the renal clinic (office hours), treating one chronic renal patient by dialysis twice a week costs R60 000 per annum such a cost would make substantial inroads in the health budget if it were allowed for everyone.

One cannot but have sympathy for the appellant and his family, who face the cruel dilemma of having to impoverish themselves in order to secure the treatment that the appellant seeks in order to prolong his life.  The hard and unpalatable fact is that if the appellant were a wealthy man he would be able to procure such treatment from private sources; he is not and has to look to the state to provide him with the treatment.  

But the state’s resources are limited and the appellant does not meet the criteria for admission to the renal dialysis programme.  Unfortunately, this is true not only of the appellant but of many others who need access to renal dialysis units or to other health services.  There are also those who need access to housing, food and water, employment opportunities, and social security

The state has a constitutional duty to comply with the obligations imposed on it by section 27 of the Constitution.  It has not been shown in the present case, however, that the state’s failure to provide renal dialysis facilities for all persons suffering from chronic renal failure constitutes a breach of those obligations.

Comments: This case deals with the issue of polycentricity. Talks about a situation if no costs were available. Court carefully went through the reasons given by government and held the tests that government would be subject were whether it had been rational (ie in allocation of resources, policy, medical evidence, objectives for saving life) court found under the circumstances that it was rational. Therefore, S was turned away and later passed away.

ADJUDICATING POSITIVE OBLIGATIONS

Interpretation of socio-economic rights is done according to the three criteria in Grootboom:

According to the court the formulation of the socio-economic rights delimits the state's positive obligations, qualifying them in three ways:

(a) the obligation to take reasonable legislative and other measures;

(b) to achieve the progressive realisation of the right; and

(c) within available resources

(a) REASONABLENESS

Grootboom: The key to the justiciability of the socio-economic rights in the 1996 Constitution is the standard of reasonableness. 

Though a considerable margin of discretion must be given to the state in deciding how it is to go about fulfilling the socio-economic rights, the reasonableness of the measures that it adopts can be evaluated by a court

In any challenge based on section 26 in which it is argued that the state has failed to meet the positive obligations imposed upon it by section 26(2), the question will be whether the legislative and other measures taken by the state are reasonable. 

A court considering reasonableness will not enquire whether other more desirable or favourable measures could have been adopted, or whether public money could have been better spent. The question would be whether the measures that have been adopted are reasonable.

Given that both legislative and other measures must be taken, reasonableness can be evaluated both at the level of a legislative programme and its implementation

Significance is that courts can require an explanation from the state of the measures chosen to fulfil the socio-economic rights. They can also require the state to give an account of its progress in implementing those measures. The socio-economic rights are a constitutional agreement that the state must strive to achieve certain developmental goals. 

While there can be considerable disagreement about the best way to achieve those goals, the state has an obligation to justify its choice of means to the public.

The explanation can be evaluated for its reasonableness, its ability to convince a reasonable person of its coherence. The obligation of justification means the provision of reasons that would satisfy most people of the reasonableness of a policy on its own terms, even if they are not convinced about the wisdom of choosing such a policy in the first place. This makes it possible, as the order in Grootboom illustrates, for a court to make a finding that there has been a violation by the state of an individual's socio-economic rights because the state's programme to fulfil the rights is not reasonable.

Despite the centrality of the reasonableness standard to the Constitutional Court's treatment of the socio-economic rights, the court does not define the standard at all. Instead it emphasises that the enquiry into reasonableness must be conducted on a case-by-case basis and that the standard is context-sensitive 

CASE: Grootboom 2001 (CC)

Ground-breaking judgement on the socio-economic rights in the 1996 Constitution where CC considered extent of positive duties placed on state by s26(2) – housing. Introduces reasonableness

How you interpret 26(1) and s22? Argument that need to give substantive content to the right before worrying about the rest was rejected. 

Grootboom sets out notion that this is an abstract enquiry: is it comprehensive in terms of reach, is there budget etc? Where the case fell down for appellants in this case was, does it cater for the most needy people? The National Housing policy and legislation was reasonable in every other sense but at the time the policies did not cater for the most needy people in regards to housing etc and to that extent it was found to be unreasonable.

Ask: are there laws and policies in place or not? If so, is there money allocated? (if not, then unreasonable) and if there is money but it's reach is such that it leaves out very vulnerable groups it will be unreasonable.

The plight of the Grootboom applicants was that a group of people lived in appalling conditions, decided to move out and illegally occupied someone else's land but they were evicted and left homeless. The root cause of their problems were the “intolerable conditions” under which they were living while waiting in the queue for their turn to be allocated low-cost housing

The state had  legislation and policy measures designed to provide for alleviation over time of housing shortages by providing access to permanent, durable residential structures with secure tenure rights. 

What was lacking was provision for temporary shelter for people in a situation of homelessness: `there is no express provision to facilitate access to temporary relief for people who have no access to land, no roof over their heads, for people who are living in intolerable conditions and for people who are in crisis because of natural disasters such as floods and fires, or because their homes are under threat of demolition. 

The legislative and policy measures had overlooked those most in need, an omission that was unreasonable, additionally because it was in conflict with other constitutional obligations to respect human dignity and the right to equality:

To be reasonable, measures cannot leave out of account the degree and extent of the denial of the right they endeavour to realise. Those whose needs are the most urgent and whose ability to enjoy all rights therefore is most in peril, must not be ignored by the measures aimed at achieving realisation of the right. 

It may not be sufficient to meet the test of reasonableness to show that the measures are capable of achieving a statistical advance in the realisation of the right. Furthermore, the Constitution requires that everyone must be treated with care and concern. If the measures, though statistically successful, fail to respond to the needs of those most desperate, they may not pass the test

Reasonableness requires the design, adoption and implementation of measures to realise socio-economic rights that are comprehensive, in the sense that they do not exclude those most in need of the protection of those rights. 

Reasonable measures were therefore not in place at the time of the initial application for constitutional relief in Grootboom, and the state was therefore held to be in violation of its obligations under s 26(2)

The right of ‘access’ to the particular socio-economic goods listed in s 26(1) and s 27(1) is not a self-standing positive entitlement beyond granting a right of access to whatever services are provided by the state in fulfilment of its obligations in s 26(2) and s 27(2)

Socio-economic rights are expressly included in the Bill of Rights; they cannot be said to exist on paper only.  Section 7(2) of the Constitution requires the state “to respect, protect, promote and fulfil the rights in the Bill of Rights” and the courts are constitutionally bound to ensure that they are protected and fulfilled.  The question is therefore not whether socio-economic rights are justiciable under our Constitution, but how to enforce them in a given case.  This is a very difficult issue which must be carefully explored on a case-by-case basis.

The state’s obligation to provide access to adequate housing depends on context, and may differ from province to province, from city to city, from rural to urban areas and from person to person.  Some may need access to land and no more; some may need access to land and building materials; some may need access to finance; some may need access to services such as water, sewage, electricity and roads.  What might be appropriate in a rural area where people live together in communities engaging in subsistence farming may not be appropriate in an urban area where people are looking for employment and a place to live. 

Ss (2) speaks to the positive obligation imposed upon the state.  It requires the state to devise a comprehensive and workable plan to meet its obligations in terms of the subsection. 

 However ss (2) also makes it clear that the obligation imposed upon the state is not an absolute or unqualified one.  The extent of the state’s obligation is defined by three key elements that are considered separately: (a) the obligation to “take reasonable legislative and other measures”; (b) “to achieve the progressive realisation” of the right; and (c) “within available resources.”The state is required to take reasonable legislative and other measures.  Legislative measures by themselves are not likely to constitute constitutional compliance.  

Mere legislation is not enough.  The state is obliged to act to achieve the intended result, and the legislative measures will invariably have to be supported by appropriate, well-directed policies and programmes implemented by the executive.  These policies and programmes must be reasonable both in their conception and their implementation.

Order: Section 26(2) of the Constitution requires the state to devise and implement within its available resources a comprehensive and coordinated programme progressively to realise the right of access to adequate housing.

The programme must include reasonable measures such as, but not necessarily limited to, those contemplated in the Accelerated Managed Land Settlement Programme, to provide relief for people who have no access to land, no roof over their heads, and who are living in intolerable conditions or crisis situations.

CASE: Minister of Health v TAC

About a lack of comprehensiveness in terms of reach and spread

Facts: Try to get ARVs to reduce spread of HIV from pregnant mothers to unborn children. After a long struggle, government agreed it would make Neviropine available at two sites in each province, and it was a relatively cheap and effective medication, give one dose to mother at beginning of pregnancy and it would reduce her viral load and reduce risk of transmission, and then give one dose after baby is born. Therefore cheap, easy, widely available in public sector, however limited to only two sites. TAC brought case, arguing that the limitation of the drug to only two sites was a violation of a range of rights, specifically access to health care services (esp reproductive) in terms of s27. Bearing in mind cultural problems, the absence of clean water in certain parts of the country and the increased risks to infants growing up with inadequate nutrition and sanitation.  At the same time, data relating to administrative hitches and their solutions, staffing, costs and the like could be gathered and correlated.  All of this obviously makes good sense from the public health point of view.

Issue also arises out of the provisions of sections 27 and 28 of the Constitution.  It is whether government is constitutionally obliged and had to be ordered forthwith to plan and implement an effective, comprehensive and progressive programme for the prevention of mother-to-child transmission of HIV throughout the country. A letter from the Minister also lists a number of social, economic and public health implications of breastfeeding by HIV-positive mothers, emphasises the cultural and financial impact of formula-feeding as a substitute and outlines the overall complexity of providing a comprehensive package of care throughout the country.  The Minister, although not responding directly to the undertakings sought on behalf of the applicants, quite clearly intimated that neither undertaking was or would be given.  The decision was to confine the provision of nevirapine in the public sector to the research sites and their outlets.

Was the limitation to only two sites per province a violation of the right? 

TAC argued that where it is medically indicated and there is capacity to do so hospitals should administer drugs. Government gave four reasons: (1) still want to test viability in public health sector, whether it is effective. Also not useful to give the drug at birth when it would still be transmitted through breastfeeding. (2) problems of resistance, would giving it to her now make her resistant when she needed the drugs to save her life (3) not sure it's safe (4) capacity and resources 

This case occurred in a very hostile environment, Mbeki denial of HIV/AIDS

is it reasonable to limit? Testing reasonableness, closely looked at the 4 reasons given by government and were assisted by many files of evidence submitted by TAC. This enabled the court to knock down every reason for being irrational

The slim possibility of resistance was a minor problem compared to the benefits of the treatment: ‘The prospects of the child surviving if infected are so slim and the nature of the suffering so grave that the risk of some resistance manifesting at some time in the future is well worth running’.Safety was, the scientific evidence showed, ‘no more than a hypothetical issue’.

The lack of capacity in some parts of the public health sector was ‘not relevant to the question whether nevirapine should be used to reduce mother-to-child transmission of HIV at those public hospitals and outside the research sites where facilities in fact exist for testing and counselling,

The justifications for the failure to provide a comprehensive programme for preventing MTCT were therefore inadequate

1) efficacy of nevirapine where the “comprehensive package” is not available.  The concern was that the benefits of nevirapine would be counteracted by the transmission of HIV from mother to infant through breastfeeding.  For this reason government considered it important to provide breastmilk substitutes to the mother and a “package” of care for mother and infant including vitamin supplements and antibiotics. 

They considered it necessary to establish a system and to put in place the infrastructure necessary for that purpose, to provide advice and counselling to the mothers to ensure that the substitute and supplements were used properly and to monitor progress to determine the effectiveness of the treatment.  There are significant problems in making this package available.  There are problems of resources in so far as counselling and testing are concerned and budgetary constraints affecting the expansion of facilities at public hospitals and clinics outside the research and training sites.  

2) Concern that the administration of nevirapine to the mother and her child might lead to the development of resistance to the efficacy of nevirapine and related antiretrovirals in later years.

3) Safety issue.  Nevirapine is a potent drug and it is not known what hazards may attach to its use.

4) whether the public health system has the capacity to provide the package.  It was contended on behalf of government that nevirapine should be administered only with the “full package” and that it was not reasonably possible to do this on a comprehensive basis because of the lack of trained counsellors and counselling facilities and also budgetary constraints which precluded such a comprehensive scheme being implemented.

Related to this was a submission raised in argument that from a public health point of view, there is a need to determine the costs of providing the breastmilk substitute, the supplementary package and the necessary counselling and monitoring.  Without knowing the full extent of these costs and the efficacy of the treatment, it would be unwise for government to commit itself to a wide-ranging programme for treating mother-to-child transmission that might prove to be neither efficacious nor sustainable.

Efficacy:  Indeed, the wealth of scientific material produced by both sides makes plain that sero-conversion of HIV takes place in some, but not all, cases and that nevirapine thus remains to some extent efficacious in combating mother-to-child transmission even if the mother breast feeds her baby.

Resistance: there was no scientific evidence around this at that stage but there was no basis NOT to give the drug simply for fear of resistance later. Even if it did, could just get a different combination in a cocktail. At most there is a possibility of such resistance persisting, and although this possibility cannot be excluded, its weight is small in comparison with the potential benefit of providing a single tablet of nevirapine to the mother and a few drops to her baby at the time of birth.  The prospects of the child surviving if infected are so slim and the nature of the suffering so grave that the risk of some resistance manifesting at some time in the future is well worth running.

Safety: should not raise safety as the own medical control commission has authorized it and already giving it to women so this argument fell away

Capacity:  A lack of adequately trained personnel, including counsellors, a shortage of space for conducting counselling and inadequate resources due to budgetary constraints made it impossible to provide such a programme. Although the concerns raised are relevant to the ability of government to make a “full package” available throughout the public health sector, they are not relevant to the question whether nevirapine should be used to reduce mother-to-child transmission of HIV at those public hospitals and clinics outside the research sites where facilities in fact exist for testing and counselling. 

Court acknowledged problems in this regard, but there was definitely capacity beyond the two sites. Even though capacity is an issue it is not compelling enough to limit the provision of the drug. 

Thus none of the reasons were good enough, Ultimately the policy of limiting ARV transmission to two sites is unreasonable and through limiting to two sites it leaves out a significant sector of the population, that is poor women who need life-saving treatment for their babies.

The order: declaratory order in terms of declaring policy unconstitutional but went further and issued a mandatory order, ordered government to make drugs available where there was capacity but did not make a supervisory order

Scrutiny of reasons finding irrationality. Very cleverly crafted judgement because court uses government's own words to say its case 

Grootboom – only a declarator.

CASE: Mazibuko 

Court rejected any notion of minimum core. Reaffirmed interpretations set out in TAC; way courts test socio-economic rights is whether they are reasonable and subject to resources. 

O'Regan sets out two reasons for the decision: the text and the proper institutional role of the courts

Purpose of the constitution is reduce inequalities but this can't be something that is immediately recognizable, still subject to resources. Further, it is institutionally appropriate for a court to determine precisely what the achievement of any socio-economic right entails. This is a matter in the first place for the legislature and the executive, the institutions of government best placed to deal with budget. It is a desire of democratic accountability that those branches deal with it. Court is an enabling role, watchdog, but will not substitute selves for government in terms of making choices for it.

CASE: Khosa v Minister of Social Development 2004 (CC)

Bad judgement in terms of reading

Facts: Mozambican citizens who fled Mozambique during civil war and when time came to get old age pensions etc but were not eligible in SA because that was limited to citizens. Assistance was sick benefits, child grants and pension. The group brought a case that fell on two bases: equality (unfair discrimination on basis of citizenship) and secondly a socio-economic right case [s27]

Found to be unfair discrimination, probably should have stopped there then. And found it also to be a violation of a right to social assistance. 

Where the violation of a socio economic right also involved violation of other rights such as equality, dignity etc, then cannot limit both. In assessing the reasonableness of a policy which infringes other rights then it is more likely to be unreasonable. 

But this case confuses equality with social assistance, difficult to read.

Three points to take away from case

1) Violation of another right points to unreasonableness

The socio-economic rights in our Constitution are closely related to the founding values of human dignity, equality and freedom. Observed in Grootboom and Others that the proposition that rights are inter-related and are all equally important, has immense human and practical significance in a society founded on these values.

When the rights to life, dignity and equality are implicated in cases dealing with socio-economic rights, they have to be taken into account along with the availability of human and financial resources in determining whether the state has complied with the constitutional standard of reasonableness

2) Khosa was not unlike TAC. Court was being asked to scrutinize policy on law that has a limited reach (the grants were limited only to citizens)

One of the reasons that government gives is that government has an obligation to citizens before anyone else, so that goes to a limiting rights of non-citizens, however court finds that to be unreasonable, also have an obligation to those that are poor and destitute in society, especially those that have lived and worked here and pay taxes etc then should not treat differently simply because of citizenship because they are similar

Government also said cannot afford it (But brought insufficient evidence) and court found that it was only a 2% increase on budget so where dignity is involved that is not a huge amount of money. 

3) Expect permanent residents to be self-sufficient, and self-sufficiency is a reason to let people in but cannot punish people who fall on hard times later even though self-sufficient initially.

At the time the immigrant applies for admission to take up permanent residence the state has a choice.  If it chooses to allow immigrants to make their homes here it is because it sees some advantage to the state in doing so.  Through careful immigration policies it can ensure that those admitted for the purpose of becoming permanent residents are persons who will profit, and not be a burden to, the state.  If a mistake is made in this regard, and the permanent resident becomes a burden, that may be a cost we have to pay for the constitutional commitment to developing a caring society, and granting access to socio-economic rights to all who make their homes here.

→ CC evaluates reasons given by government 

Like TAC, looking at a particularly vulnerable group, so it is the exclusion of a destitute group. The applicants were destitute, poor, rural and it was found that policy should extend to cover 

Reading in the words “or permanent resident” after “South African citizen” in section 3(c) and “or permanent residents” after “South African citizens” in section 4(b)(ii) offers the most appropriate remedy as it retains the right of access to social security for South African citizens while making it instantly available to permanent residents

Socio-economic rights: have not been that many cases in 15 years. What is common across the cases is the jurisprudence. Reasonableness is an open-ended standard but court has been consistent in s21(2) and s22. 

In Grootboom: must a comprehensive policy with plans etc, or it will be unreasonable

TAC and Khosa: there is a policy, but is there undue limitation and is it reasonable. Scrutinize in terms of facts and Constitution

CASE: Occupiers of Olivia Road Berea Township v City of Johannesburg

Inner city occupants, unlawful in sense that did not have lease agreements for derelict buildings. City had to clean up the buildings so were evicted on basis of safety and health grounds. CALS stopped eviction at High Court issue, when to CC. 

Issue: many unlawfully occupied, but run down buildings, and also many inner city poor that need to live there to earn money and obviously need a place to stay, while on other hand City is trying to regenerate and partly dealing with the poor but it does not cater for everyone.

Questions about eviction without hearing, have to first find alternative accommodation etc? What is the content of the right to housing and what are the obligations of the City, many policy issues bubbling underneath

CC: within a few days of the hearing issues an interim order requiring the part to engage meaningfully with each other in an effort to resolve the differences and difficulties and protect rights of citizens involved. By doing this, completely avoiding the issue. Therefore court induced settlement. It does not set any kind of broader precedent. Regarding reasonableness: must look at whether there has been constructive engagement. If there is no engagement then conduct of the state might be unreasonable. Duty of the city to engage people who might be rendered homeless after evictions. Reasonable conduct including consultation. In some circumstances it might be reasonable to provide permanent housing available and in other circumstances no housing at all. As long as have treated the person with dignity it might have done enough.

→ very open-ended.

Possibilities are almost endless. City cannot be expected to make housing available beyond resources. Constitution therefore obliges every municipality to engage meaningfully before eviction proceedings.

Therefore socio-economic rights are only useful if part of a broader struggle for rights. In some countries do not even have courts to enable government 

(b) PROGRESSIVE REALIZATION

Has not really been looked at all, no case has given us the content of this. What we know is there must be some kind of movement and government must take action. Courts do not want to see government moving backwards 

The positive dimension of the socio-economic rights is further qualified by the use of the phrase employed in s 26(2) and 27(2) obliging the state to take only those steps “within its available resources, to achieve the progressive realisation”

The meaning of this qualification was interpreted in Soobramoney: the obligations imposed on the state by ss 26 and 27 in regard to access to housing, health care, food, water and social security are dependent upon the resources available for such purposes, and that the corresponding rights themselves are limited by reason of the lack of resources. Given this lack of resources and the significant demands on them that have already been referred to, an unqualified obligation to meet these needs would not presently be capable of being fulfilled

This passage suggests that the positive dimension of the socio-economic rights is `realised' or fulfilled through state action `progressively' or over a period of time. 

Timing: The fact that the full realisation of the rights can only be achieved progressively does not alter the obligation on the state to take those steps that are within its power immediately and other steps as soon as possible. 

The burden is on the state to show that it is making progress toward the full realisation of the rights.

It is on the one hand a necessary flexibility device, reflecting the realities of the real world and the difficulties involved for any country in ensuring full realization of economic, social and cultural rights.

On the other hand, it imposes an obligation to move as expeditiously and effectively as possible towards that goal. 

(c) AVAILABLE RESOURCES AND BUDGET RESTRAINTS

The socio-economic rights are further limited by the qualification that they are only available to the extent that state resources permit. 

In the absence of available state resources, the failure of the state to address socio-economic rights is therefore not a violation of the rights. [Is this not an easy scapegoat]

Should resources become available, it will be difficult for the state to justify its failure to devote those resources to the fulfillment of the rights. As more resources become available, more must be done to fulfil the rights. 

This indicates that an important aspect of the positive dimension of the socio-economic rights is a right to have the state adequately justify its use of public resources to its citizens. confirmed by the treatment by the Constitutional Court of the justifications for their policy advanced by the provincial health authorities in Soobramoney

Soobramoney: good justification given about use of resources: we will not interfere with the resources of government

Resource scarcity does not relieve states of its duty to fulfil its “core minimum obligations”

The Constitutional Court declined the invitation to set a core minimum obligation guideline for the right to housing in Grootboom, finding instead that the `real question' under the 1996 Constitution was whether the standard of reasonableness had been complied with. 

Moreover, establishing a core minimum standard raised the problem of polycentricity: such a determination would require a great deal of evidence and information not ordinarily available to a court hearing a claim of a violation of individual rights

It is not possible to determine the minimum threshold for the progressive realisation of the right of access to adequate housing without first identifying the needs and opportunities for the enjoyment of such a right. These will vary according to factors such as income, unemployment, availability of land and poverty

By sidestepping the invitation to establish a minimum core obligation, the Court ruled out a holding that certain positive obligations in terms of the socio-economic rights must be immediately complied with and are immediately enforceable: “Neither section 26 nor section 28 entitles the respondents to claim shelter or housing immediately upon demand”

This meant that even if a minimum core obligation was established in respect of one of the socio-economic rights, this would be relevant to the assessment of reasonableness, and would not confer an immediately enforceable self-standing right

In the Treatment Action Campaign case, the CC was again urged to establish a core minimum content, this time for the right to health care.  Once again, the court declined to do so, holding that the s 27 right was implemented by the state taking reasonable measures progressively, and that the court’s role was confined to ensuring that the legislative and other measures taken by the state were reasonable. While ‘such determinations of reasonableness may in fact have budgetary implications’, the court admitted, they are ‘in themselves directed at rearranging budgets

Negative obligations

Government must not deprive people from delivery, this made clear in the First Certification Case

Negative protection ordinarily given to civil and political rights; obligation not to interfere with someone who is doing somethingthey have a constitutional right to do (ie. Right to assemble)

Jafta v Schoeman: woman who lived in the Karoo and ran a debt of R250, judgement taken against her and obtained, house sold in execution. Can you allow this to happen? Is it a violation of right  to housing. Court indicated concern for the negative obligations in relation to the right to housing and security of tenure? 

Court: to the extent that the Magistrates' Court Act enabled somebody to lose their house without ever going to court, it was a negative violation of s26 and the right to housing. The way the section was crafted, was that judgement could be taken against you in default and that the execution could happen without appearing in court so the moment you lost the house the case was not really considered to see if it was fair or not. Court ordered a reading in, whereby if you were to lose a house it had to be considered by tribunal first and weigh up different considerations.

EXAM

KNOW law and court's interpretation, reasonableness, be able to apply to set of facts. 

