Positive Obligations and Remedial Options

Constitutional remedies: the remedies flowing from a direct application of the Bill of Rights to law and conduct.  Section 38 governs remedies in cases of direct application of the Bill of Rights. It does so in very general terms, simply providing that a court may grant `appropriate' relief for the violation or threat to fundamental rights.

There are three major types of constitutional remedies. 

They are (1) declarations of invalidity; (2) prohibitory and mandatory interdicts and (3) awards of constitutional damages.  

`Appropriate relief' and the flexible approach to constitutional remedies

· The Constitution itself provides very little guidance on constitutional remedies.  Section 38 refers simply to `appropriate relief' and, with the exception of a declaration of rights, does not describe the specific types of relief available for the infringement or threat to a right in the Bill of Rights. 

· According to the CC in Fose v Minister Safety and Security: it is left to the courts to decide what would be appropriate relief in any particular case. Appropriate relief will in essence be relief that is required to protect and enforce the Constitution. 

· Depending on the circumstances of each particular case the relief may be a declaration of rights, an interdict, a mandamus or such other relief as may be required to ensure that the rights enshrined in the Constitution are protected and enforced. If it is necessary to do so, the courts may even have to fashion new remedies to secure the protection and enforcement of these all important rights.

· s172 contains some instructions pertaining to the declaration of invalidity of law and state conduct. Subject to considerations such as mootness and ripeness: s172 obliges a court to declare unconstitutional laws and conduct invalid. 

· However, s 172 also recognises that a court should not only consider the interests of the parties before it. In addition to the declaration of invalidity, a ‘just and equitable’ order may be made.  

· At this stage, the court must also consider the effect of its order on society at large. Section 172 therefore permits orders of severance and reading in, limiting the retrospective effect of orders and even suspending orders of invalidity. Section 8(3) further contains guidelines for awarding remedies when the Bill of Rights is directly applied to private conduct.

The purpose of constitutional remedies

· Fose: constitutional rights and remedies are complementary.  

· However, the nature of a constitutional remedy is determined by its object. The harm caused by violating constitutional rights is not merely a harm to an individual applicant, but a harm to society as a whole: the violation impedes the realisation of the constitutional project of creating a just and democratic society. Therefore the object in awarding a remedy should be, at least, to vindicate the Constitution and deter future infringements

· the purpose of constitutional remedies is to vindicate the right and deter its further infringement. The object is to make the real world more consistent with the Bill of Rights

THE CONSTITUTIONAL REMEDIES

1) Declarations of invalidity

· The default remedy following a finding that a law or a provision of a law is inconsistent with the Constitution is to declare the law or the provision invalid to the extent of the inconsistency (s 172(1)(a)).  The same applies to conduct of a person or an institution bound by the Constitution. 

· Supremacy of the Constitution means that laws or conduct inconsistent with the Constitution are invalid and that a court must declare them to be so. 

· This does not however require the invalidation of provisions in a statute that are constitutional along with the unconstitutional provisions if the former can be severed from the latter. Nor does it require invalidation in circumstances where the resulting situation would be more unconstitutional than the existing one. 

· This is why the courts are granted powers to make any order that is ‘just and equitable’ and more particularly, `to regulate the impact of a declaration of invalidity'.

· What is just and equitable depends on the circumstances of each case.

· The impact of a declaration of invalidity may be regulated by severing the unconstitutional provisions in a statute from the constitutional ones, by reading in, by controlling the retrospective effects of a declaration of invalidity, or by temporarily suspending a declaration of invalidity.  On occasion, it may be necessary to go further than this.  For example, when customary law rules of succession were found to be inconsistent with the equality rights of women and illegitimate children, the Constitutional Court replaced these rules with a new set of provisions, pending law reform by Parliament (Bhe v Magistrate)

· CC held in National Coalition for Gay and Lesbian Equality v Minister of Home Affairs, that when a court strikes down a statute or reads words into it, its choice is not necessarily the final word on the issue - A legislature may respond by amending the statute and even, within the limits of the Constitution, undo a court's order if dissatisfied with it. There are many ways of achieving consistency between the law and the Constitution. 

· A court’s role should be confined to eliminating unconstitutional options rather than prescribing the alternatives it regards to be constitutional.

Controlling the impact of a declaration of invalidity:

a) Severance

· Section 172(1)(a) provides that a law or conduct must be declared invalid to the extent of its inconsistency with the Constitution. This requires a court to declare invalid only those parts of a law that are unconstitutional. Usually, this will entail striking down a particular section or subsection of a law and leaving the rest of the law intact. Sometimes, however, it entails severing unconstitutional provisions from within a section or subsection and leaving the remainder of the provision intact.

b) Reading in

· The reading in of missing words from a statutory provision must be distinguished from interpreting a statute in conformity with the Constitution, which is often referred to as `reading down'. Reading down is a method of statutory interpretation which s 39(2) demands of every court and other tribunal or forum. The purpose is to avoid inconsistency between the law and Constitution and the technique is limited to what the text is reasonable capable of meaning.

· Reading in is a constitutional remedy which is granted by a court after it has concluded that a statute is constitutionally invalid. The Constitutional Court considers reading in to be a corollary to the remedy of severance.

· Severance is used in cases where it is necessary to remove offending parts of a statutory provision. Reading in is predominantly used when the inconsistency is caused by an omission, and it is necessary to add words to the statutory provision to cure it. Both remedies are permissible under s 172 of the Constitution.

· As with severance, reading in should ensure that the inconsistency between the Constitution and the statute is removed. Interference with the legislation must be kept to a minimum. But because reading in permits a much more radical reconstruction of a statute, there are further considerations:

“In deciding to read words into a statute, a court should also bear in mind that it will not be appropriate to read words in, unless in so doing a court can define with sufficient precision how the statute ought to be extended in order to comply with the Constitution.  Moreover, when reading in (as when severing) a court should endeavour to be as faithful as possible to the legislative scheme within the constraints of the Constitution”

Dawood v Minister of Home Affairs an additional consideration prompted the Constitutional Court to refrain from using the reading in power to cure an omission in legislation → separation of powers

Where a range of possibilities exists, and the Court is able to afford appropriate interim relief to affected persons, it will ordinarily be appropriate to leave the legislature to determine in the first instance how the unconstitutionality should be cured.  This Court should be slow to make those choices which are primarily choices suitable for the legislature.

· National Coalition: the first occasion on which it employed the remedy, the Constitutional Court extended a benefit enjoyed by foreign spouses of South African citizens under the Aliens Control Act 96 of 1991 to same-sex life partners of South Africans. According to the Court the extension of the benefit was in keeping with the government's policy to treat same-sex life partners the same as spouses and the budgetary implications of its decision were minimal. The remedy was further necessary to vindicate the rights of gay and lesbian people and to eradicate discrimination against them based on stereotypical views

· Since this decision the remedy has been consistently employed to remedy statutes that confer benefits on the ‘spouse’ of a married person but exclude permanent same-sex life partnerships from the benefits.

· The reason for this is that the word ‘spouse’ cannot reasonably be interpreted to include a same-sex partner and the unfair discrimination can only be cured by reading in the missing words.

· S v Manamela: majority  held that the remedy of reading in is not necessarily confined to cases in which a provision has been found to be under-inclusive.  There was no reason why it could not also be used as part of the process of narrowing the reach of a provision that is unduly invasive of a protected right. 

Retrospective effect of orders of invalidity

Any unconstitutional law is automatically null and void so it does operate retrospectively 

This could be disruptive so s172(1)(b)(i) permits a court in the interests of justice and equality to depart from the principle and limit the retrospective effects of a declaration of invalidity

Suspension of orders of invalidity

s172(1)(b)(ii): court can temporarily suspend the effect of declaration of invalidity if in the interests of justice

When this is done the legislature need not rectify the law but may choose to correct the defect within the period specified.

The effect of suspending is that the legislation remains in force for the period of suspension

But, when this is made court should consider granting interim relief.

Ordinarily this is done when striking down of a statute would leave a lacuna and so one must consider interests of the litigants to immediate constitutional relief and potential disruption to administrative disruption caused by a lacuna

2) Declaration of rights
In terms of s 38, a court may grant a declaration of rights. A declaration of rights differs from a declaration of invalidity, granted under s 172.

The latter flows from a finding that there is inconsistency between law or conduct and the Constitution, whereas a declaration of rights may be given even if no law or conduct is found to be inconsistent with the Bill of Rights. To point out another obvious difference, a declaration of invalidity is binding on all, while the declaration of rights is aimed a resolving a dispute between particular parties.

When a court finds that a socio-economic right (such as the right to housing) or a similar positive obligation has been violated, the declaration has to compete with other remedies that may be appropriate, including the structural interdict, which we discuss further below.  The latter is obviously a much more interventionist remedy than the declaratory order. It is therefore noteworthy that the Constitutional Court, in contrast to the High Courts, has not granted a structural interdict in the area of socio-economic rights and has generally opted for the ‘softer’ remedy in the form of declaratory orders. 

Again, as in Hugo, these declarators are negatively formulated, pointing to policies or actions falling short of the constitutional requirements, and therefore examples of declarations of invalidity, resulting in no consequential relief.   

The reason for the granting of these orders is perhaps best explained in Metrorail, where the CC stated that the declaratory order is a flexible remedy which is particularly valuable in a constitutional democracy as it allows the courts to declare the law on the one hand while leaving the decision on how best the law should be observed to the other branches of the state.  

However, in the Treatment Action Campaign case, the Court rejected the argument that its remedial options in this area were limited to the declaratory order:

“Where a breach of any right has taken place, including a socio-economic right, a Court is under a duty to ensure that effective relief is granted. The nature of the right infringed and the nature of the infringement will provide guidance as to the appropriate relief in a particular case. Where necessary this may include both the issuing of a mandamus and the exercise of supervisory jurisdiction”

3) Interdictory relief

Since both positive and negative interdicts are always directed at future events, they fit the mould for constitutional remedies better than awards of damages. The Constitutional Court has also expressed enthusiasm for the interdict as a constitutional remedy on several occasions. For example, in City Council of Pretoria v Walker, it found that the selective institution of legal proceedings by the council amounted to a breach of the respondent's constitutional right not to be unfairly discriminated against (the council did not enforce its claims against township residents). However, the court went on to find that the breach of the equality right did not entitle the defendants in the proceedings to dismissal of the Council’s claims (absolution from the instance) as contended for.  Instead, the court remarked, a declaration of rights or a mandamus was appropriate to vindicate the breach of the equality right

a) Structural interdict

A `structural interdict' directs the violator to rectify the breach of fundamental rights under court supervision.

The structural interdict typically consists of five elements:  first, the court declares the respects in which government conduct falls short of its constitutional obligations; second, the court orders the government to comply with the obligations; third, the court orders the government to produce (usually under oath) a report within a specified period of time setting out what steps it has taken, what future steps will be taken; four, the applicant is afforded an opportunity to respond to the report; finally, the matter is enrolled for a hearing and if satisfied the report is made an order of court.  A failure to comply with obligations as set out in the court order will then amount to contempt of court.

The High Court has granted structural interdicts as a form of relief in some cases dealing with socio-economic rights and rights entailing similar forms of positive obligations on the state. The Constitutional Court has granted limited forms of structural interdicts in the prisoner voting rights cases, directing steps to be taken to allow prisoners to register and vote in the elections,  but it has thus far stayed well clear of assuming a grand-scale supervisory jurisdiction over the implementation of socio-economic rights.

However, any attempt strictly to supervise the implementation of a proposed scheme may result in the courts becoming entangled in the day-to-day business of governance, a task for which the judicial branch of government is ill-suited.  A court, once it has assumed this role, may find it difficult to later extricate itself.  The ‘effectiveness’ of the remedy is therefore also its weakness. Moreover, the principle of separation of powers requires not only deference to the legislature, when a court devises a remedy, but also respect for the function constitutionally assigned to the executive.  It is therefore important to devise the terms of the interdict in flexible manner that does not result in supervision becoming too intrusive and result in a blurring of the distinction between the executive and judicial functions. [Do you agree with this analysis?]

4) Damages

Nothing in the Constitution prevents a court from awarding damages as a remedy for the violation of fundamental rights. However, the jurisprudence of the Constitutional Court has not been particularly encouraging. As we have seen, in principle constitutional remedies should be forward-looking, community-orientated and structural. An award of damages is not however a forward-looking remedy. Rather, it requires a court to look back to the past in order to determine how to compensate the victim or even to punish the violator.

Despite this difficulty, there is nevertheless room for the development of damages as a remedy for certain violations of fundamental rights. There are at least two reasons why such a remedy is necessary. First, there are certain situations where a declaration of invalidity or an interdict makes little sense and an award of damages is then the only form of relief that will `vindicate the fundamental right and deter future infringements'. 

For example, a farmer may force workers to work on election day and, as a result, prevent them from voting. Or, politicians may instruct the police to break up a lawful demonstration when it is about to begin and, as a result, the demonstration does not take place. Or, a devout Christian may be prevented from attending a church service on Christmas Day. In these types of situations, where the victim has missed a unique opportunity to exercise a fundamental right, an award of damages is the only remedy that makes any sense. 

Secondly, the possibility of a substantial award of damages may encourage victims to come forward and litigate, which may in itself serve to vindicate the Constitution and to deter further infringements.

The High Courts and, on one occasion, the Supreme Court of Appeal, have awarded ‘constitutional damages’ in circumstances where no other form of relief seems effective or appropriate.  We discuss these cases, dealing with maladministration of social assistance grants and the failure to evict squatters from private property, further below. We first consider the general approach to constitutional damages set out by the Constitutional Court in Fose v Minister of Safety and Security. Thereafter, we briefly outline the development of new claims for damages through the indirect application of the Bill of Rights.  In this area the Constitutional Court has lead the way with the ground-breaking decision of Carmichele v Minister of Safety & Security, with a number of judgments following suit, considerably expanding the liability of the state for personal injuries resulting from negligent conduct. Thus far, a similar expansion in respect of pure economic loss for negligent administrative decision-making has been blocked by the Supreme Court of Appeal. 

CASE: Minister of Health v TAC

(On the issue of remedies for the violation of the right to health care) Counsel for the government contended that even if this Court should find that government policies fall short of what the Constitution requires, the only competent order that a court can make is to issue a declaration of rights to that effect.  That leaves government free to pay heed to the declaration made and to adapt its policies in so far as this may be necessary to bring them into conformity with the court’s judgment.  

Counsel contended that under the separation of powers the making of policy is the prerogative of the executive and not the courts, and that courts cannot make orders that have the effect of requiring the executive to pursue a particular policy. This Court has made it clear on more than one occasion that although there are no bright lines that separate the roles of the legislature, the executive and the courts from one another, there are certain matters that are pre-eminently within the domain of one or other of the arms of government and not the others.  All arms of government should be sensitive to and respect this separation.  This does not mean, however, that courts cannot or should not make orders that have an impact on policy. The primary duty of courts is to the Constitution and the law, “which they must apply impartially and without fear, favour or prejudice”.

We thus reject the argument that the only power that this Court has in the present case is to issue a declaratory order.  Where a breach of any right has taken place, including a socio-economic right, a court is under a duty to ensure that effective relief is granted.  The nature of the right infringed and the nature of the infringement will provide guidance as to the appropriate relief

South African courts have a wide range of powers at their disposal to ensure that the Constitution is upheld.  These include mandatory and structural interdicts.  referred to section 172(1)(a) of the Constitution, which requires a court deciding a constitutional matter to “declare that any law or conduct that is inconsistent with the Constitution is invalid to the extent of its inconsistency”.  A declaration to that effect must therefore be made in this matter.  The declaration must be in a form which identifies the constitutional infringement.

The anxiety of the applicants to have the government move as expeditiously as possible in taking measures to reduce the transmission of HIV from mother to child is understandable.  One is dealing here with a deadly disease.  Once a drug that has the potential to reduce mother-to-child transmission is available, it is desirable that it be made available without delay to those who urgently need it.

Sections 27(1) and (2) of the Constitution require the government to devise and implement within its available resources a comprehensive and co-ordinated programme to realise progressively the rights of pregnant women and their newborn children to have access to health services to combat mother-to-child transmission of HIV.The programme to be realised progressively within available resources must include reasonable measures for counselling and testing pregnant women for HIV, counselling HIV-positive pregnant women on the options open to them to reduce the risk of mother-to-child transmission of HIV, and making appropriate treatment available to them for such purposes

Government is ordered without delay to:


a) Remove the restrictions that prevent nevirapine from being made available for the purpose of reducing the risk of mother-to-child transmission of HIV at public hospitals and clinics that are not research and training sites.

b) Permit and facilitate the use of nevirapine for the purpose of reducing the risk of mother-to-child transmission of HIV and to make it available for this purpose at hospitals and clinics when in the judgment of the attending medical practitioner acting in consultation with the medical superintendent of the facility concerned this is medically indicated, which shall if necessary include that the mother concerned has been appropriately tested and counselled

c) Make provision if necessary for counsellors based at public hospitals and clinics other than the research and training sites to be trained for the counselling necessary for the use of nevirapine to reduce the risk of mother-to-child transmission of HIV.

d) Take reasonable measures to extend the testing and counselling facilities at hospitals 

Grootboom

The State is required to take reasonable legislative and other measures.  Legislative measures by themselves are not likely to constitute constitutional compliance.  Mere legislation is not enough.  The State is obliged to act to achieve the intended result, and the legislative measures will invariably have to be supported by appropriate, well-directed policies and programmes implemented by the Executive.  

These policies and programmes must be reasonable both in their conception and their implementation.  The formulation of a programme is only the first stage in meeting the State’s obligations.  The programme must also be reasonably implemented.  An otherwise reasonable programme that is not implemented reasonably will not constitute compliance with the State’s obligations.

Mohamed v President of the RSA

“Nor would it necessarily be out of place for there to be an appropriate order on the relevant organs of State in South Africa to do whatever may be within their power to remedy the wrong here done to Mohamed by their actions, or to ameliorate at best the consequential prejudice caused to him.  To stigmatise such an order as a breach of the separation of State power as between the Executive and the Judiciary is to negate a foundational value of the Republic of South Africa, namely supremacy of the Constitution and the rule of law. The power to grant mandatory relief includes the power where it is appropriate to exercise some form of supervisory jurisdiction to ensure that the order is implemented

Modderklip Boedery

What effective relief entails differs from case to case. Appropriate relief must be effective. A number of factors had to be taken into account to determine appropriate relief in this case. 

In a country where so few have the means to enforce their rights through courts it is essential that on those occasions when the legal process does establish than an infringement of an entrenched right has occurred it be effectively vindicated

The SCA held that appropriate relief may include compensation for M, and ensuring the occupiers have continued accommodation until suitable alternatives are found. 

A declarator order would have been sufficient to vindicate M's rights by clarifying them, however it was not as effective.

State had to make payments, declared it infringed right of s34 by not giving effect to eviction order, resident entitled to occupy land and compensation.

