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GROUNDS FOR JUSTIFICATION

· Grounds for justification (defences) may either 

· Exclude mens rea or 

· Exclude the unlawfulness of the actus 

· The general rule is that an act is punishable if it is unlawful  

· If the act is lawful, then, the accused will escape liability i.e. it will be a ground for justification

· Grounds for justification may be as follows:- 

· Private defence

· Necessity

· Duress

· Compulsion

· Impossibility and 

· Consent  
Private Defence

· A person who is the victim of an unlawful attack of his/her person, property or other recognized legal interest may resort to force to repel such attack 

· Any harm or damage inflicted upon an aggressor in the course of such private defence is not unlawful 

· Generally, criminal law 

· Prohibits individuals from resorting to force of violence in repelling attacks

· Does not encourage self-help and private vengeance or retaliation

· Only allows the State to provide protection to individuals 

· However, sometimes the State is not readily available to provide such protection to individuals 

· Thus, the law does allow individuals to resort to private defence within acceptable limits

· This is an inherent individual’s right 

Private Defence

· The law only allows a private defence where 

· The citizen’s interests are already under an unlawful attack and 

· The unlawful attack can be repelled only by the immediate use of force

· There exist two (often conflicting) conceptual arguments that shape the law’s recognition of resorting to private defence

· One: Private defence involves a choice between two evils, and the lesser evil must be preferred 

· The two evils are:- 

· (1) The harm threatened by an attack upon the interest of a citizen and 

· (2) The harm done to some legal interests of the attacker (in the course of repelling the attack

· The defender should not inflict greater harm than that threatened by the initial attack – if the harm is greater, then, the defence is unjustified

· This argument also advocates that the victim should retreat or flee the attack before resorting to deadly force as this is a lesser evil 

· E.g. An unarmed attacker cannot be killed for stealing a mobile phone 

· Non-deadly force is permitted in this regard 

Private Defence

· Two: Every  individual is entitled to protect his/her legal interests and is under no obligation to abandon or surrender in order to avoid inflicting harm on someone 

· The person who initiates the attack is the architect of the injury that he then subsequently suffers 

· The deadly force in repelling the attack is not limited to the defence of life or property 

· Previously, an attacker was said to have forfeited his rights (e.g. the right to life)

· This justified the unlimited reaction of his/her victim 

· In the contemporary, the notion of proportionality between the attack and the defence is crucial (i.e. the principle of welfare) 

· This requires ‘a certain level of co-operation and mutual assistance between citizens’ 

· The notion of proportionality introduces another argument that killing in defence of property is unjustified   

Private Defence

· Snyman argues that there are two justifications for private defence, namely:-

· An individual has a right to defend him/herself (Protection theory)

· An individual has a right to not only defend/protect him/herself but also the legal order as a whole (Upholding of Justice theory)  

· Private defence is all about 

· How and to what extent an individual can resort to self-help in reacting to an attack to his person or property 

· Private defence should not be confused with retaliation

· According to Roman-Dutch writers, 

· Private defence was only permitted to certain crimes like homicide, assault, theft and malicious damage to property 

Elements of Private Defence

· Private defence entails an extra-ordinary remedy which involves the infliction of hurt, harm or injury upon an individual (i.e. the attacker) 

· While the infliction of harm attracts criminal liability, in a case of private defence, an individual may escape liability by showing that

· The resort to private defence conformed with the social and legal norms that regulate the use of self-help

· The resort to private defence proved to be necessary in the circumstances 

· The resort to private defence was appropriate to the danger or imminent danger (i.e. it was proportional)

Conditions Relating to the Attack

· One: There must be an attack 

· The attack must be actual (having commenced) or imminent (looming)

· The attack normally involves a positive act

· The attack must not have been completed (retaliation is not permitted)

· Two: The attack must be upon a legally protected interest  

· The interest must be protected by the law

· Not all legal interests can be recognised as subjects of private defence

· A person is entitled to protect his/her ‘life and limb’ by private defence

· Thus, a deadly force is justified when the human life is threatened

· Private defence is also justified in order to protect property 

· The right to private defence also extends to personal freedom, sexual integrity, chastity and dignity 

Conditions Relating to the Attack

· The interest may also be that of a third party 

· Private defence is only permitted where there is a relationship between that defender and the third party (such as a spouse, parent or child) 

· See R v Patel 1959 (3) SA 121 (A) where the accused had shot and killed a person who was attacking his brother with a hammer 
· Three: The attack must be unlawful 

· Private defence is not permitted during a lawful arrest or justifiable punishment or lawful search ore seizure   

· If the attacker is a child or insane person who lacks criminal capacity, private defence is still permitted and lawful 

Conditions Relating to the Defence

· In order to succeed with private defence, there must be evidence that 

· One, the defence was necessary to avert the attack

· Two, the defence was a reasonable response to the attack

· Three, the defence was directed against the attacker  




One, the defence was necessary to avert the attack 



· A defence is only necessary provided it is the only means available at the time for warding off the attack 

· See R v Zikalala  1953 (2) SA 568 (A) 

· The accused stabbed and killed the deceased in a crowded beer hall

· The accused maintained that the deceased attacked him with a long knife 

· The accused avoided being stabbed by dodging the attack and jumping over the bench

· In order to repel further attack, the accused then used his small pocket knife to stab the deceased in self-defence

· The Court a quo reasoned that if the accused was able to jump over one bench, it was possible for him to jump further benches to escape the attack
Necessary to avert the attack

· On appeal, the Court drew inspiration from Roman law authorities who argued that

· ‘no one can be expected to take to flight to avoid an attack, if flight does not afford him a safe way of escape

· The Court held that the accused was 

· ‘not called upon to stake (risk)  his life upon a “reasonable chance to get away”. If he had done so he may well have figured as the deceased at trial, instead of as the accused person. Moreover, one must not impute to a person who suddenly becomes an object of a murderous attack that mental calm and ability to reason out ex post facto ways of avoiding the assault without having recourse to violence.’

· Note: the court will put itself in the position of the accused and if to flee would worsen the accused chances of avoiding the injury, the accused would be justified in standing his ground and defending himself/herself 

· Thus, the test employed here is objective: the issue is whether in all circumstances, a reasonable person would be expected to stand his ground and act in defence 


Two, the defence was a reasonable response to the attack

· The force used to repel an attack must be reasonable or proportional 

· All factors should be taken into account 

· See S v T 1986 (2) SA 112 (O)

· T, a 16 year old schoolboy, small and slight, was constantly bullied by a much bigger boy

· On the day in question, the Bully appeared outside T’s house and demanded that he come out and fight 

· When T refused, Bully stormed in and grabbed T at which point T took out a gun and shot the Bully 

· On Appeal, the Court held that the correct legal position was that –where a victim is not in danger of his life, but nevertheless could avoid being maimed or seriously injured only by using a firearm against his attacker, he is entitled to do so and if necessary even shoot and kill the attacker  


Reasonable response to the attack


· When court determined whether it was necessary to have acted in self-defence

· it must consider all the surrounding factors operating on his (T’s)  mind at the time that the he acted

· In considering the equivalence of the interests involved, or proportionality, the Court observed that: 

· “It is now accepted both on the Continent and in South Africa that it is not desirable to formulate the requirement under discussion too precisely. Much depends on the varying circumstances of each case. The relative strength of the parties, their sex and age, the means they have at their disposal, the nature of the threat, and the value of the interest threatened, and the persistence of the attack are all factors which must be taken into account.”

Reasonable response to the attack

· Justification v Excuse

· See R v. Stephen 1928 WLD 170

· Heard an intruder coming through window and went in the dark to kitchen, grabbed knife, returned to bedroom and stabbed intruder, intending to stab him in arm

· In fact, the intruder was stabbed through heart and he died

· Court held that a man may resist the invasion of his property especially at night and may use violence, but the force he uses must be commensurate with danger, thus before using arms must call upon him to stop and if he does not may forcibly resist

· Is this realistic?

· Accused in this case was found guilty of culpable homicide and sentenced to imprisonment for a week or a fine of 1 pound

· Courts may want to condemn action – not justifiable in eyes of society – but at same time show some leniency and demonstrate that behaviour was excusable and therefore impose light punishment
Reasonable response to the attack

· The case of Stephen illustrates the fact that courts are more inclined to accept an accused defence of self-defence provided 

· There is a warning or a warning shot before the attack 

· The Court will examine the necessity of a warning or a warning shot in light of all circumstances

· Was it during day time or night time?

· Was the intruder attacking the accused at his home?

· How many bullets were at the disposal of the accused?

· How well armed was the intruder?

· Etc. 

· In the case where the intruder is a total stranger who does not pose any harm – if possible the warnings might be justifiable – assuming the intruder is asking for directions 

Three, the defence was directed against the attacker

· Private defence is only permitted against the attacker (and not a third party)

· In the event that the harm (in self-defence) misses the attacker but lands on a third party 

· The accused cannot plead private defence to a charge of assaulting the third party

· Rather, he/she will plead that mens rea was lacking

· He may also justify his act on the ground of necessity (to be dealt with later)

The test of private defence

· The test of private defence is objective

· The defence is determined by examining objectively 

· the nature of the attack and defence

· Whether they are in accordance with the principles of law regarding private defence 

· The judgement takes the form of an external perspective (and not in terms of the accused’s perception and assessment) 

· The court looks into the 

· Circumstances of the attack (to decide whether it was imminent

· The defender’s beliefs that he was in imminent danger is not considered in this regard


The test of private defence 


· The Court will put itself in the position of the accused at the time of the attack 

· That is, it puts itself into the shoes of the accused no matter how they may be

· This does mean that the test is subjective – but – the matter must be considered objectively in the particular circumstances of the case 

CASES 


Ex parte die Minister van Justice: in re S v Wyk 1967 (1) SA 488 (A) 

· Van Wyk, a shopkeeper, whose shop was broken into repeatedly, rigged up a shotgun in such a way that a person breaking in would trigger it off if he were to enter by a certain window 

· Having a notice placed on the door, warning intending shop-breakers about the rigged shotgun, somebody broke in , set off the set-up  and received a fatal wound and later died 

· The question on appeal was

· Whether Van Wyk could rely on private defence if he killed someone in protection of his property and 

· Assuming the answer was to the affirmative, whether the limits of private defence were not exceeded in this case 

Case continued …

· The answer to the first question was to the affirmative

· The setting of the gun and the notice given constituted, in all circumstances, a reasonable method of preventing the property

· Per Steyn CJ  - 

· The person who attacks another's right and who disregards the rightful owner's prohibition, warning and defence so persistently that he can only be warded off by the most extreme conduct, can, with good reason, be regarded as the cause of his own misfortune 

Case continued …

· Steyn further noted that this was essentially a case of private defence in that there was a threat of harm (though not immediate) which Van Wyk expected from the burglars 

· With relative certainty, the threat could not be reasonably warded off other than in absentia 

· On the second issue, the Steyn  CJ, Botha JA and Trollip AJA held that in the circumstances, Van Wyk never exceeded the limits of private defence since guns could be freely rigged for the protection of property 

· Note : Rumpff JA and William JA found that Van Wyk exceeded the limits of private defence 

Case continued …

· Per Rumpff JA 

· A person rigging a shotgun in protection of his property must give which is effective

· The warning must be in official languages as well as in some of the black languages depending on the locality

· There has to be an effective sign or picture warning them of the rigged shotgun 

· There has to be the warning at the window which triggers the shot when opened  

S v Mogohlwane 1982 (2) SA 587 (T)

· The accused was attacked by the deceased who tried to take a paper bag containing clothes, a pair of shoes and some food from him

· When the accused resisted, the deceased threatened him with an axe and managed to get hold of the bag

· The accused ran to his house, some 350 m away, got hold of his table knife and returned to the deceased to regain his property

· The deceased threatened the accused again with the axe, whereupon the accused stabbed him fatally with the knife

· The deceased later died and accused was charged with murder   

Mogohlwane …

· The question was whether the deceased attack upon the accused had not yet come to an end at the time that the accused fetched the knife in his home 

· Held> the deceased attack had not come to an end at the time that the accused fetched the knife in his home

· The accused acted in private defence and was found not guilty 

Necessity 

· A, B and C are involved in a shipwreck in the high seas. 

· A manages to get hold of a driftwood to which he clings on

· Thereafter B and C cling to the same piece of driftwood which becomes too heavy to be kept afloat  

· A pushes B and C into the ocean and they both drown. C and A escape criminal liability?

· Note> A found himself in an emergency having to choose between drowning with the lot or to add himself more years to live  

Necessity 

· A, a woman of two children is confronted by two men who ruthlessly kill her first child in front of her 

· The men order her to kill the second child failing which they will kill her instead 

· A kills the child much against her will and she is later charged with murder

· Can he escape liability?

· Can she plead a defence of compulsion, which is a form of necessity?

· What if A is forced to rape B after C has threatened to kill him – does A have a defence? 

NECESSITY 

· The defence of necessity arises when an individual is faced with

· Suffering some evil or

· Breaking the law in order to avoid that evil

· This involves a situation where there exists dilemma brought about by

· Force of surrounding circumstances or 

· Human agency (coercion, duress or compulsion

· In law, a person is permitted to violate criminal law norms by choosing a lesser evil in order to avoid a greater evil

· In this way the commission of a criminal offence would be justified as a necessity    

Necessity and private defence 

· In private defence, there is an element of necessity 

· E.g. where X repels an attack by Y in order to protect his life 

· Necessity and private defence as grounds of justification are different in that

· In a private defence, there is AN UNLAWFUL ATTACK by the complainant 

· In necessity, AN UNLAWFUL ATTACK IS ABSENT on the part of the complainant 

· In private defence, the defence is AGAINST A WRONGDOER  

· In necessity, the HARM IS USUALLY INFLICTED UPON AN INNOCENT PERSON

Necessity 

· Necessity as a defence involves legal prohibitions 

· Necessity as a defence is different from the defence of impossibility in that

· Necessity involves a choice of evils 

· Impossibility involves a predicament where compliance with the law is impossible 

· Necessity may be a successful defence in law but it 

· Must be confined within the strictest and narrowest limits because of the danger attendant upon allowing a plea of necessity to excuse criminal acts 

· The question is how does one define the limits

Necessity 

· The answer to the question of limits is that 

· There are no fast rules and 

· It all depends on the circumstances of each case

· In SA law, compulsion is a form of necessity 

· Assuming A orders B to kill C and B refuses. A then threatens to kill B if he does not comply and B is incapable of escaping from the emergency and executes the command 

· Can he be convicted of murder? No 

Elements for necessity 

· One> a legal interest of the accused must have been endangered 

· Two> by a threat which had commenced or was imminent but which was

· Three> not caused by the accused s fault and it must have been 

· Four> necessary for the accused to avert the danger  and 

· Five> the means used for the purpose must have been reasonable in the circumstances  

Legal interest endangered 

· Threat of death or serious bodily injury will qualify 

· Lesser bodily injury and a threat to property also qualify 

· In avoiding harm to lives of third parties

· E.g. exceeding the speed limit to rush a sick child to hospital 

· See S v Pretorius 1975 (2) SA 85 (SWA) where the accused only child of about two years of age swallowed about nine Disprin pills – the accused was caught by the traffic officials while speeding to the hospital – the accused successfully pleaded a defence of necessity 

Legal Interest …

· Mere pecuniary loss is unlikely to qualify as a ground for necessity 

· See R v Canestra 1951 (2) SA 317 (A) 

· The accused was charged with the statutory offence of catching undersized fish and he pleaded a defence of necessity 

· The Court rejected the defence in the following words

· The only necessity compelling the appellant to risk contravening the regulation is economic and that is not a form of necessity that the law requires  

Legal Interest …

· The threatened harm must be of a physical nature 

· See also S v Werner 1981 (1) SA 187 (A)

· The accused moved into a so-called white area in contravention with s 26 (1) of the Group Area Act of 1966 (now repealed)

· The accused argued that he was protecting his pregnant wife's health, privacy and family life by moving from unhygienic and overcrowded living conditions into an area set aside for occupation by a racial group to which he did not belong 

Legal Interest …

· The accused was nevertheless found guilty despite the fact that his conduct did not adversely affect the property and interests of a third party since 

· he paid the monthly rental and 

· Got on well with others  

· Note- family life is a legally protected interest 

· Assuming X steals food from Y to avoid starvation and pleads the defence of necessity – can he succeed? 

· No, but this can be a mitigating factor  

Threat must have commenced or be imminent

· The threat must have commenced or imminent 

· Necessity cannot be used as a defence if it is used in the future 

· In S v Mthethwa 1977 (3) SA 628 it was held that 

· The question of imminence of the threat relates to the probability of it being put into effect and the means available to the accused to avert the harm with which he has been threatened 

Threat must not have been caused by the accused fault 

· Necessity should not result from the accused fault 

· The general proposition is that X who voluntarily and deliberately becomes a member of a criminal gang with knowledge of its disciplinary code of vengeance cannot rely on compulsion as a defence – See S v Bradbury 1967 1 SA 387 

· In R v Mohamed 1938 AD 30

· The accused persons had been charged with abducting a young girl 

· The police attempted to serve arrest warrants, accompanied by some 12 persons who were friends of the girls parents 

Threat …

· The defendants successfully relied on necessity 

· The fact that the accused persons own default, i.e., the abduction of the girl, gave rise to the necessity to resist the police was never raised 

· The Court distinguished Bradbury in that the situation in Mohamed had only been indirectly caused by the defendants fault whereas in Bradbury it had been directly caused 

Necessity for the accused to avert danger  

· Accused is required to prove that harm would most likely have followed if he had not acted as he did

· The accused must do everything possible to free himself from compelling force, 

· and as with private defence must retreat if capable of doing so

· Judged objectively the following question should be asked:

· would a reasonable person, taking account of all the circumstances, be expected to resist the threat
Reasonable Means to Avert the Danger 
· Means used must be reasonable in the circumstances 

· Most difficult factor to assess

· Once more we employ a balancing approach, if the damage or injury done was less than injury avoided, can have little problem in allowing defense of necessity, 

· But what if injuries posed are equal?

· What if in protecting my life, I take the life of another innocent?

Reasonable means

· Some authorities contend that in certain circumstances, individual is obliged to suffer harm and may not attempt to avoid it through necessity

· The accused cannot flee to avoid sentence of imprisonment or as a security official run away when you have a duty to protect others
S v Goliath 1972 3 SA 1 A – leading case

· Acc. 1 ordered Acc. 2 to hold the deceased tightly so that he could stab and kill the deceased 

· A 2 was unwilling but A 1 threatened to kill him is he failed to comply 

· From the evidence, it was impossible for A 2 to run away as he could have been killed 

· In order to save his own life, he then yielded to the threat and unwillingly assisted him in the murder

· A1 was convicted of murder while A2 was not convicted of murder 

· The State appealed seeking an answer on whether compulsion could be a complete ground for defence on a charge of murder 

· Held> Compulsion was a ground of justification on a charge of murder 

Impossibility 

· The defence of impossibility arises when 

· It is impossible for the accused to comply with the law

· Impossibility is different from necessity in the sense that 

· In the defence of impossibility, the accused finds it impossible to comply while 

· In the defence of necessity, the accused finds it better to avoid a greater evil by resorting to a lesser evil which contravenes the law

· In both Impossibility and Necessity, the law is not complied with

· Public policy determines that in both defences, an accused should escape liability 

Requirements of the Defence of  Necessity

· One: There must be a positive legal obligation imposed by law 

· Two: The compliance with the obligation must be physically impossible

· Three: The impossibility must not result from the accused’s fault

One: There must be a positive legal obligation imposed by law

· A positive legal obligation requires the individual to do a particular act 

· e.g. submitting an income tax return  

· Failure to submit the required income tax return will attract liability 

· Unless it was impossible for the individual to do so

· In Canestra, the relevant issue was whether the accused could raise a defence of necessity when contravening the regulations which prohibited the catching of fish

· There was no positive legal obligation imposed

· Impossibility is only applicable to an omission (and not a positive act) – i.e. failure to act 

Positive legal obligation (Cont.)

· S v Mafu 1966 (2) SA 240

· The accused was found guilty of contravening the curfew regulations by being in a public street at 11.30 p.m. without a permit

· It was impossible for him not to be in the public street as his car had broken down and had to obtain the services of a motor mechanic in order to have his car back in action

· In this way, he had to pass through an urban area and 

· fail to comply with the law

· Would this avail him a defence of necessity or defence?

· Answer: Necessity (there was no positive obligation) 

Two: The compliance with the obligation must be physically impossible

· The impossibility must be absolute and not just relative

· The impossibility must be looked at objectively

· Any other person in this position must not be in a position to comply with the law

· Failure to appear in court because of a stroke may avail an accused a defence of impossibility

· Failure to pay taxes because the taxpayer is poor cannot avail an accused with the defence of impossibility     


Three: The impossibility must not result from the accused’s fault


· Fault (mens rea) is a crucial element for criminal liability

· If the fault is lacking on the part of the accused, the defence of impossibility will succeed

· In R v Korsten (1927) 48 NLR 12

· The accused made an excuse for failing to dip his cattle by arguing that he was unaware that he had to obtain the necessary coupons in advance

· This was due to ignorance of the law – which in effect made it impossible for him to comply with the law     

Consent 

· In theory, individuals are free to waive their rights

· This results to one consenting to some form of injury 

· In delict, the principle Volenti non fit injuria (that an injury is not done one who consents) is applied 

· This excuses the wrongdoer of liability

· In criminal law, a crime is committed the community as a whole and not just the victim

· Thus it does not depend upon the victim to render an act unlawful

Consent (Cont.) 

· In criminal law, generally, a victim’s consent to harm inflicted will not render the act lawful

· i.e. consent will not serve to excuse act of criminal offender

· There are exceptions - certain crimes in their definitions require that the victims must not have consented

· A classic example is that of Rape

· Rape is defined as the 

· Unlawful, intentional sexual intercourse with a  woman without her consent
· Consent may be a good defence for an accused charged with rape

· Consent may be inferred from conduct

Consent (Cont.)

· With other crimes, consent may not be included as one of the essential elements of the crime 

· but nonetheless consent will render the act of the offender not unlawful --- and generally this will be determined on grounds of public policy

· An example is that of euthanasia where a person consents to be ‘finished off’ when he gets to a point of no return 

· Another examples is the administration of mercy bullets to a dying individual 

· Different legal systems have different approaches to the defence of consent 

Requirements of the Defence of Consent

· One: The consent in the circumstances must be recognized by the law as a possible defense 

· Two: It must be real consent

· Three: It must be given by someone capable in law of consenting

One: Recognized by the law as a possible defense

General limits
· In cases where a crime harms the interest of a state

· Consent cannot be used as a defence

· E.g. in the crime of treason and perjury

· In cases where the consent is an element of the crime,

· Consent can be used as a defence – i.e. if the victim did indeed consent

· E.g. in the crime of rape

· An exception is made to cases where the consent comes from a female less than 16 years 

· Why stoop so low when there are well matured women in SA?

· The consent here is no defence at all!

· S 14 of the Sexual Offences Act/1957 provides that

· Any male person who - 
(a) has or attempts to have unlawful carnal intercourse with a girl under the age of 16 years.. Shall be guilty of an offence


General limits 

· A recommendation has been made for the shifting of the focus from ‘lack of consent’ to ‘coercive circumstances’ 

· The prosecution must prove that the circumstances under which the act occurred was coercive 

· The conduct of the accused becomes relevant

· Where a crime involves harm to a legal interest

· The consent of the holder of the right can be a good defence

· E.g. in private property – X consents to Y taking or causing damage to his property – Y will have a defence of consent 

· In the course of normal therapeutic medical operations or treatment 

· Consent will be a valid defence

The sad story of Ladan and Laleh 

· Ladan and Laheh (aged 29) were Iranian joined twins who went to Singapore to be separated

· They underwent a medical procedure after which Ladan died shortly after surgeons made the final cut to separate her from her sister Laleh, who died 90 minutes later  

· They knew that their chances of survival were not very good, less than 50%

· Doctors were not prosecuted for performing a surgery on the basis that 

· The twins consented to the procedure, knowing the risks involved (which included their own death)

'If God wants us to live as two separate individuals, we will ...' 


General limits

· Where a doctor injects pentothal into a terminally-ill father’s drip which hastens his death, he may be found guilty of murder 

· See S v Hatmann 1975 (3) SA 532

· Pentothal is a drug which helps to produce relaxation, deep sleep or loss of consciousness before and during surgery

· The defence of consent cannot work in this case!

· In the same way, if X knowingly gives Y the means to commit suicide, X will be found guilty of murder

· A defence of consent will not work!

· What about Euthanasia?

· It is argues that a person who is in a persistent vegetative state should be permitted to die with dignity

· See Clarke v Hurst NO 1992 (4) SA 630 (D)
Facts in Clarke


· The patient had had a heart attack during 1988 as a result of which 

· his heartbeat and breathing ceased 

· Medical measures restored his heartbeat, but only after he had suffered serious brain damage

· He became deeply comatose and never regained consciousness 

· His swallowing mechanism was not functioning and 

· he had to be fed by means of a nasogastric tube

· He was in what is commonly known as 

· a persistent vegetative condition

· He had been in this condition for about four years without any sign of improvement 
He was a member of SAVES The Living Will Society

Clarke…

· He had signed a so-called "Living Will", the essential clause of which reads as follows:

· If there is no reasonable expectation of my recovery from extreme physical or mental disability ... I direct that I be allowed to die and not be kept alive by artificial means and heroic measures. I ask that medication be mercifully administered to me for terminal suffering even though this may shorten my remaining life ... 

· His wife applied to the court for 

· a declaratory order whereby she would be appointed curatrix personae to her husband's person with powers in that capacity to authorise the discontinuance of any further medical treatment or feeding to her husband

· Held: The wife (applicant) would not act unlawfully by authorising the cessation of the artificial feeding of the patient, even though this would hasten the patient's death
General limits …

· SA Law Commission’s proposals on Euthanasia and the Artificial Preservation of Life maintained the view that

· direct killing of a person by consent, even where a person is subject to extreme suffering, is unlawful 

· The Commission made an exception for the case 

· where a person is terminally ill, with no reasonable prospect of recovering, than a terminally ill patient’s desire not to be kept alive artificially should be complied with
S v Collett 1978 (3) SA 206 (RA)


The appellant was a farmer and the complainant was one of his labourers

· The complainant admitted to have committed a relatively minor theft

· He was given a choice of either

· Submitting to a hiding or 

· Being taken to the police where he would be charged with theft 

· The complainant chose the hiding and he was handcuffed and the appellant administered six strokes to his buttocks 

· The question was whether the appellant could have been convicted of assault despite the consent by the complainant? 

Collett…

· Held: Consent could not avail as a defence

· While the conviction of assault with intent to do grievous bodily harm is set aside, a verdict of guilty of common assault must be substituted  

· The Court stated that 

· Public policy did not recognize an agreement by a servant that his master may inflict corporal punishment upon him as a defence to the charge of assaulting the servant  

Consent to bodily injury

· Can consent excuse the infliction of bodily injury?

· Answer: It depends upon the degree of the injury involved 

· If the assault was likely or intended to do bodily harm, 

· It will be unlawful despite consent

· Mere bodily harm as opposed to grievous bodily harm is sufficient 

· In R v Donovan [1934] 2 K.B. 498, 

· The appellant, in private, beat a girl of 17 years of age for the purposes of sexual gratification, with her consent 

· Held: Consent was immaterial and could not be used as a defence   

Consent to bodily injury

· In Donovan the Court stated that

· No person can license another to commit a crime. So far as the criminal law is concerned, therefore, where the act charged is in itself unlawful, it can never be necessary to prove absence of consent on the part of the person wronged in order to obtain the conviction of the wrongdoer…

· It would seem that the role of public policy in determining the legality or otherwise of a conduct is important

· E.G. In a case where there is a surgical operation which may involve serious injury, the defence of consent will succeed because of the therapeutic purpose of the operation 

Bodily injury…

· R v McCoy 1953 (2) SA 4 (SR)

· Where the manager of an airways corporation was convicted of assault arising out of the caning of an air hostess for failing to fasten a seatbelt   

· Held: despite the consent, the assault would be unlawful if it is likely or intended to do bodily harm 

Medical operations and treatment

· Before a medical operation may be carried out, the patient must voluntarily give an informed consent 

· An operation performed against a patient’s will remains unlawful!

· This follows the duty of a medical practitioner of informing the patient of the ‘material’ risks involved 

· S  12 (c) of the SA Constitution provides that 

· Everyone has a right ‘not to be subjected to medical or scientific experiments without their informed consent.’ 

· S 18 & 19 of the Human Tissue Act/1983 

· Govern the removal of tissue, blood or gametes from bodies of living persons (the requirement of consent is important) 

· The availability of for transplantation from a dead person is based on consent  

Sport and entertainment 

· Participation in lawful sport in itself means 

· consent to or voluntary assumption of the risk of bodily injuries incurred while the sport is being played  

· Actual consent to participate with others in activities of a sado-masochistic nature involving the risk of serious bodily and psychological harm 

· cannot be given legal recognition according to the dictates of public policy

· In R v Brown [1994] 1 AC 121 (HL) 

· The appellants belonged to a group of sado-masochistic homosexuals who over a 10-year period from 1978 willingly participated in the commission of acts of violence against each other, including genital torture, for the sexual pleasure which it engendered in the giving and receiving of pain 

Entertainment… 

· The passive partner or victim in each case consented to the acts being committed and suffered no permanent injury 

· Held: sado-masochistic practices are criminal in that they involve consent by parties to physical violence (a criminal offence) 

· The appellants were guilty notwithstanding that 

· the acts were committed in private, 

· the person on whom the injuries were inflicted consented to the acts and 

· no permanent injury was sustained by the victim 
· Note: This decision has been attacked in that this case involved conduct which was consensual and intended for the purpose of sexual gratification  

Sexual aggression 

· In rape cases, consent is an essential element

· Thus consent will also be used as a good defence to a charge of rape

· What about in the case of indecent assault?

· Where bodily harm is sustained, consent does not avail 

· However, where there is no serious physical injury inflicted, consent by the victim may be excuse the accused  

· The question is whether as a matter of public policy, consent should be afforded recognition

· Consider the nature and extent of the harm

· Consider the age and relationship of the parties 

· Etc.

Aggression for religious, customary and superstitious purposes 

· The rule is that consent legalises aggression for these purposes provided only minor injury results or I likely to result, unless

· The practice seriously offends public policy 

· R v Njikelana 1925 EDL 204 

· X rubbed a powder on Y’s private parts causing some pain

· The powder was believed to be an aphrodisiac and Y had consented to the administration of the powder

· Held: Y’s consent relieved X of liability 

· The injury was minor in this case 

Aggression…

· R v Sikunyana 1961 (3) SA 549 (E)

· X burned Y’s head and body with live coals in order to expel an evil spirit 

· Held: A highly dangerous practice superstitiously designed to secure the exorcism of an evil spirit cannot be rendered lawful by consent of the afflicted person  

Real Consent

· The defence of consent requires that the consent must have been real 

· Consent induced by force or threats is not real consent

· Consent may be 

· implied (by conduct) or 

· express

· Thus, consent is the opposite of objection 

· In the case of rape, for instance, 

· The female companion must be eager to have sexual intercourse with the accused (and not object to the same)

· The sexual intercourse requires an agreement in the form of a meeting of minds of the participants 

· The 2004 Criminal Law (Sexual Offences) Amendment Bill defines consent as ‘free agreement’

Real Consent (Cont.)

· Criminal law does not regard mere submission as consent 

· i.e. the consent must be active 

· In R v Swiggelaar 1950 (1) PH H61 (A) it was held that 

· If a man so intimidates a woman as so induce her to abandon resistance and submit to intercourse to which she is unwilling, he commits the crime of rape. All circumstances must be taken into account to determine whether passivity is proof of implied consent or whether it is merely the abandonment of outward resistance which the woman, while persisting in her objection to intercourse, is afraid to display or realises is useless     

Real Consent (Cont.) 

· Fraud (active or in the form of non-disclosure) negates consent 

· In rape cases, the fraud (nullifying consent) must either induce 

· An error as to the nature of the conduct (error in negotio) or

· An error as to the identity of the person participating (error in persona)  

· Error in negotio

· E.g. X, a music teacher who persuades Y a female student to agree to sexual intercourse with him on the misrepresentation that it was a surgical operation which would improve her singing 

· The consent relates to the surgical operation but not to the sexual intercourse

Real Consent (Cont.)

· The question of error in negotio in rape cases will now be regulated by statute

· S 2 (4) (b) of the Criminal Law (Sexual Offences) Amendment Bill provides that false pretences or fraudulent means, include 

· circumstances in respect of whom an act which causes penetration is being committed, is led to believe that such an act is something other than that act
· An accused will be found guilty of rape

Real Consent (cont.) 

· What about the failure to disclose an HIV-positive status?
· Section 2(4) (c) of The Criminal Law (Sexual Offences) Amendment Bill defines rape to include situations where a person 

· "intentionally fails to disclose to the person in respect of whom an act which causes penetration is being committed, that he or she is infected by a life-threatening sexually transmissible infection in circumstances in which there is a significant risk of transmission of such infection to that person." 
Real Consent (Cont.)

· Error in persona 

· R v C 1952 (4) SA 117 (O)

· On a very warm night, the complainant went to bed early 

· The complainant was only wearing a petticoat and had the windows of the bedroom wide open

· During the night, she woke up with somebody lying upon her and already having sexual intercourse with her

· Labouring under an impression that it was her husband, she turned a little to lie on her back

· After discovering that it was not her husband (but a stranger), she started screaming

· The stranger was charged with rape 

Real Consent (Cont.) 

· The question was  

· Whether the complainant’s consented to the intercourse   

· Held: Consent was lacking 

· Note: There must be consent to intercourse as well as in respect of the specific man 

Real Consent (Cont.) 

· The question of error in objecto in rape will now be regulated by statute 

· S 2 (4) (a) of the Criminal Law (Sexual Offences) Amendment Bill provides that false pretences or fraudulent means, include 

· circumstances where a person in respect of whom an act which causes penetration is being committed, is led to believe that he or she is committing such an act with a particular person who is in fact a different person;
· In this case a person will be found guilty of rape

Real Consent (Cont.) 

· Can a husband rape his wife?

· Prior to 1993 the position was that 

· On marriage a wife consents to her husband exercising his ‘marital right of intercourse’  

· In terms of the Prevention of Family Violence Act/1993, a husband may be convicted of the rape of his wife 

· The question is whether or not the wife consented to the intercourse

· The consent must be real

By a person capable of consenting 

· An accused relying on the defence of consent must show that 

· the complainant was capable of consenting 

· The complainant must be able to understand the nature of the act to which he or she is alleged to have consented 

· Consent may be lacking as a result of 

· Youth 

· Mental defect

· Intoxication

· Unconsciousness 

Capacity to consent (Cont.)

· Youth 

· A child under 7 years of age is incapable of consenting

· A girl under 12 years of age is irrebutably presumed to be incapable of consenting to sexual intercourse and to indecent assault  

· Section 39 (4) of the Child Care Act/1983 provides that 

· A person over the age of 18 years shall be competent to consent to the performance of any operation upon him/herself

· A person over the age of 14 years shall be competent to consent to the performance of any medical treatment (of a therapeutic nature) of him/herself or his/her child 

· Note: the assistance of his/her parent/guardian is not required   

Criminal Liability of artificial persons 

Criminal Liability of artificial persons

· Generally, only natural persons are liable for criminal acts

· Criminal law (in general) punishes unlawful human conduct 

· However, a corporate body will also be liable 

· This follows from the fact that a corporate body is said to be a legal persona/juristic person bearing certain rights and duties 

· In the recent times, there is an increase in corporate crimes e.g.

· Breaches of health and safety regulations, 

· Breaches in environmental degradation 

· Failure to protect and/rescue persons in danger 

· Workplace deaths (Corporate homicide) 

· In SA a conduct and fault of the agent or servant of the corporation is imputed to the corporation (derivative liability)

Criminal Liability

· S 332 (1) of the CP Act/1977 provides that 

· For the purpose of imposing a corporate body criminal liability for any offence, whether under any law or at common law -

· (a) any act performed, with or without a particular intent, by or on instructions or with permission, express or implied, given by a director or servant of that corporate body, and 

· (b) the omission, with or without a particular intent, of any act which ought to have been but was not performed by or on instructions given by a director or servant of that corporate body, in the exercise of his powers or in the performance of his duties as such director or servant, or in furthering or endeavouring to further the interests of the corporate body,

· shall be deemed to have been performed (and with the same intent, if any) by that corporate body, or, as the case may be, to have been an omission (and with the same intent, if any) on the part of that corporate body    

Analysing S 332 (1)

· S 332 (1) removes the obstacle to impose criminal liability upon an artificial person 

· Traditionally, an artificial person could not be found guilty of a crime since it has no (guilty) mind  

· The fault of the director or servant who committed the crime (under statute/common law) could be imputed to the corporation 

· In R v Bennett & Co Pty (Ltd) 1941 TPD 194 the Company was convicted of culpable homicide

· The negligence of an employee was imputed to the company which resulted in the conviction of the latter

· The liability of corporations extends to crimes requiring intention, negligence and even strict liability 

· See Exparte Minister van Justice In re S v SAUK 1992 (2) SACR 618 

Corporate liability (Cont.) 

· The act or omission must have occurred 

· in the exercise of the director / servant’s powers or 

· in the performance of his / her duties as such, or 

· in the furtherance or endeavouring to further the interests of the corporate body (note: this is despite the fact that the director or servant exceeded his powers/duties) - 

· In vicarious liability, the corporation is liable for 

· acts/omissions within the scope of an employer’s authority 

· An exception is where the statute specifically excluded liability to the Corporation and confined the liability to the natural person

· The corporate liability cannot result 

· e.g. in terms of a liquor legislation, only a natural person can hold a licence and not a company   (See S v Sutherland 1972 (3) SA 804)

Corporate liability (Cont.)

· A distinction is made between a director or servant of a corporation 

· Acting for his/her interest (NO LIABILITY FOR THE CORPORATION RENDERED)

· Acting in furtherance (attempting furtherance) of the corporation (LIABILITY FOR THE CORPORATION IS RENDERED)S 332(1)

Corporate liability (Cont.)

· Can a corporation be found guilty of 

· Rape  (unlawful and intentional sexual intercourse with a woman without her consent)?

· Bigamy  (unlawful and intentionally entering into what purports to be a lawful marriage ceremony with one person while lawfully married to another)? or 

· Perjury (unlawful and intentional making, upon oath, affirmation or admonition and in the course of judicial proceedings before a competent tribunal, of a statement which the maker knows to be or foresees may be false)?

· Answer: A big NO! 

· Only human beings can be liable for such crimes!

· A Corporation may be liable as an accomplice to these crimes (e.g. providing a work environment that facilitates sexual assaults/failing to prevent the risk of such conduct) 

Corporate liability (Cont.)

· A corporation may be guilty of 

· culpable homicide - where there was negligence on its part or

· even murder – where the death was foreseen as a possibility 

· Can a director/servant be liable for crimes of a corporation?

· Before S v Coetzee 1997 (3) SA 527 (CC), a director/servant could be liable for a crime committed by the corporation (meaning that the crime was committed by another director or corporation) in terms of S 332 (5)

· S 332 (5) was declared unconstitutional and invalid in Coetzee 

· If, however, the director was an accomplice, then he would be liable as an accomplice

Corporate liability (Cont.)

· Can an unincorporated association be liable for a criminal offence?

· Answer: A big NO! 

· In law, it is not a legal person

· See S 332 (7) 

· A member of such association may be criminally liable for a crime committed by another member on three grounds, namely, 

· Participation in the crime or 

· Vicarious responsibility or 

· Failure to prevent the crime 

Corporate liability (Cont.)

· A corporation cannot be subjected to a custodial sentence as in the case of a human being 
· In terms of S 332 a fine is the only sanction that may be imposed on a convicted company

· This indicates a very restricted view of corporate sentencing

· Among other things, it has been suggested that the use of community service and allocating resources to preventive measures can be effective sanctions for convicted corporations

· E.g. building a school 

· E.g. allocating a budget to environmental issues 

· Over and above this, the forfeiture of assets can also be used as a sanction to convicted corporations 

S v Shaik and others (unreported HIGH Court case No. CC27/04)
· The accused was charged with 10 corporate accused some of whom were either dormant or had no assets 

· On count 1 Corruption – (paying Jacob Zuma R1.2 million with intention of influencing him for business projects)

· accused No 2 was sentenced to a FINE OF R125 000; 

· accused No 3 to a FINE OF R1 MILLION; 

· accused Nos 4, 5 and 8, a FINE OF R125 000 EACH, making a total of R1 500 000

· For the rest of the accused, that is Nos 6, 7, 9, 10 and 12, were sentenced to a FINE OF R25 000, (suspended for five years on condition they are not found guilty of any offence involving corruption, fraud or dishonesty, committed during the period of suspension)

Shaik and others (cont.)

· On count 2: Fraud (Money given to Zuma was written off against Prodiba, thus defrauding shareholders, creditors and the receiver of revenue)

· only accused No 4 was sentenced to pay a FINE OF R1 400 000
·  Accused Nos 7, 9 and 10 are sentenced to a FINE OF R33 000 EACH (SUSPENDED for five years on the same conditions as apply the suspension of the penalties in count 1)

· On count 3: Corruption (Arranging R500 000 to be paid to Zuma every year so that he would use his influence to swing certain business deals)  

· accused Nos 4 and 5 are each sentenced to a FINE OF R500 000 EACH

· In all cases, these are to be paid by 30 July next, unless further suspended by Court order
Participation in crime 

· A, B and C agree to kill D in a special meeting held in Jozi

· It is agreed that 

· A will drive the get-away car,

· B will knock at D’s place and ask for directions and 

· C will shoot and kill D with a pistol provided by B (no loose-ends)

· The question is what is the extent of the criminal responsibility of A, B and C? 

· Especially A and B who have not specifically caused D’s death?

· What about Jozi Firearms, the gun shop that sold B the pistol?

· What about C’s brother, E, who later assists his brother in disposing off D’s corpse?  

Participation in crime (Cont.)

· In this topic, we shall, inter alia, consider the following 

· Participation before the completion of the crime 

· The definition of a perpetrator

· The definition of an accomplice 

· Meaning of the common-purpose principle 

· Traps 

· Participation after the completion of the crime 

· Accessory-after-the-fact 

· Attempted accessory-after-the effect

· For the next lecture, read cases under 8.1 Principals and Accessories 

Persons ‘involved’ in a crime 

Perpetrators and Accessories 

· Perpetrator (plural: co-perpetrators) is

· A person who commits an unlawful conduct coupled with the necessary fault (mens rea) and 

· thereby satisfies the definitional elements of the crime in question    

· A person is criminally liable as a perpetrator in three ways:- 

· One: He/she personally satisfies the definitional elements of the crime

· Two: He/she does not personally comply with all the elements of the crime, the conduct being ‘attributed’ or ‘imputed’ to him/her by virtue of a prior agreement or active association in a common purpose to commit the crime

· Three: He/she procures another person, who may be innocent/unwilling to commit a crime   

Perpetrators 

· Before a person may be found to be criminally liable, it must be determined whether or not 

· He was a perpetrator (falling under any of the three categories)

· Where the individual does not qualify in any of the three, he might as well be an accomplice and 

· Accomplice liability arises 

· Or even an onlooker/bystander attracting no liability 

· An accomplice is an individual who takes part in the commission of a crime, other than 

· The perpetrator or co-perpetrator 

· The accessory after the fact 

· The accomplice facilitates, encourages the commission, assist, gives advice, order its commission or makes it possible for another to commit the offence 

S v Williams 

· The Court distinguished an accomplice from a perpetrator or co-perpetrator in the following words:- 

· An accomplice’s liability is accessory in nature so that there can be no question of an accomplice without a perpetrator or co-perpetrator who commits the crime 

· A perpetrator complies with all the requirements of the definition of the relevant crime

· Where co-perpetrators commit the crime in concert, each co-perpetrator complies with the requirements of the relevant crime 

· An accomplice is not a perpetrator or co-perpetrator, since he lacks the actus reus of the perpetrator 

· An accomplice associates himself wittingly with the commission of the crime by the perpetrator or co-perpetrator in that he knowingly affords the perpetrator or co-perpetrators the opportunity, the means or the information which furthers the commission of the crime    

S v Williams (Cont.) 

· There must be a causal connection between the accomplice’s assistance and the commission of the crime by the perpetrator or co-perpetrator 

· The accomplice is liable as an accomplice to murder on the ground of his own act, either a positive act or omission, to further the commission of murder, and his own fault, viz the intent that the victim be killed, coupled with the act (actus reus) of the perpetrator or co-perpetrators to kill the victim unlawfully 

· In S v Shikuri 1939 AD 225, where an employer being driven in a lorry by an employee (who failed to stop after an accident) was held to be an accomplice 

· The perpetrator was the driver (who caused the accident through negligent driving)

· The accomplice, being the employer, was liable as a result of the failure of his driver to stop (but not for the negligence) 

· The accomplice was under a duty to intervene if he observed the act of the driver and appreciated, or ought as a reasonable person to appreciate, that such act was negligent   

Accomplices

· The following cannot attract accomplice liability 

· The mere failure by someone (who knows that a crime is about to be committed) to report to the police 

· The failure to report once a crime is committed

· The mere passive spectator to crime (unless he/she agrees with the perpetrator to stand by and assist if necessary)

· The mere approval of crime after its commission   

Common Purpose

· Common purpose arises where two or more people agree to commit a crime or actively associate in a joint unlawful enterprise, each will be responsible for the specific criminal conduct committed by one of their number which falls within their common design 

· The following should therefore be present

· Two or more people

· An agreement to commit a crime 

· Each person should be responsible for commission of the crime 

· Criminal liability will arise as a result of their ‘common purpose’ to commit the criminal offence

· The prosecution must prove that they all agreed to commit a particular crime by one of their number with the requisite fault element (mens rea) 

Common Purpose (Cont.) 

· In cases involving common purpose 

· The conduct of the participant who actually caused the consequence is imputed or attributed to the other participants

· e.g. A and B agree to kill C for ritual purposes. A cuts C’s tongue while B is pressing him down. A’s conduct of cutting the tongue (causing C’s death) will be imputed to B – Both A and B will be found guilty of murder 

· There is no need for the prosecution to prove beyond reasonable doubt that B was indeed pressing C down

· The fact that both A and B agreed to kill C or that they actively associated themselves in killing C suffices     

· It is also not necessary to establish with precision which participant caused the consequence – provided that it is established that one of the group brought about the result

Common Purpose (Cont.)

· From the previous example, assume that 

· A asks for E’s permission (being D’s father) to have D murdered for ritual purposes to which he agrees and promises to fully cooperate 

· A promises E a pay of R500 000 if D is sacrificed 

· E then sends D to a homestead 5 km away at night (as planned) and A & B participates in the killing (in the absence of E)

· Can E be found guilty as a co-perpetrator or as an accomplice?  

· Answer: he will be an accomplice in that he lacks the actus reus of the perpetrator – he has afforded A & B with the opportunity of killing E – by sending E at night – so that it looks like E was attacked by thugs

Common Purpose (Cont.)

· The issue of agreement – what if there is no prior agreement? 

· There must be an agreement between two or more people

· In S v Mgedezi 1989 (1) SA 687 (A) a distinction was made between common-purpose liability where 

· One: there is a prior agreement (express or implied) and 

· Two: there is no such prior agreement 

· Facts: six team leaders on a mine shared a room (No.12) in the compound

· During a period of unrest, an attack was launched on room as the six were believed to be informants – as a result of which four died

· A number of accused were found guilty of murder on the basis of the doctrine of common purpose 

· Certain convictions were set aside and the court underscored the importance of assessing the evidence against each accused separately and individually

Common Purpose (Cont.)

· The Court set out five requirements that must be met in order to satisfy common purpose if there is no evidence of prior agreement

· One: He/she must be present at the scene where the violence was being committed

· Two: He/she must have been aware of the assault on the victim (s)

· Three: He/she must have intended to make common cause with those committing the assault 

· Four: He/she must have manifested his/her sharing of a common purpose by him/herself performing some act of association with the conduct of others 

· Five: He/she must have intended to kill or contribute to the deceased’s death 

· Note: it must therefore be proved that the accused was in active association with the others during the commission of the crime (despite the absence of a prior agreement) 

Common Purpose (Cont.)

· S v Safatsa 1988 (1) SA 868 (A)  - ‘Sharpeville Six’ case

· In protest of an increase in service levies, a number of demonstrations had taken place

· A crowd gathered outside the home of the deputy-mayor of Lekoa 

· Initially the crowd was dispersed by the police

· The crowd left and later regrouped and was urged to set the deputy-mayor’s house alight 

· The deceased exited the house and fired a shot which hit one person in the crowd – this incensed the crowd further – one member called upon the crowd to kill him

· Petrol was then poured over the house and it was set alight 

· The deceased's wife managed to escape to a neighbour's house

· The deceased made an attempt to escape but was struck with a stone at the back of his head – a pistol was taken from him – and he received more blows from rocks 

Common Purpose (Cont.)

· The deceased was placed inside a motor car, which was set alight after being dosed with petrol

· Note: Six accused were implicated in the murder of the deceased, who was killed by stoning and burning perpetrated by some members of the crowd – it was however not possible to determine which specific members participated directly in the killing 

· Acc No.1: grabbed hold of the deceased, wrestled with him for possession of his pistol – threw the first stone at the deceased which felled 

· Acc No.2: threw stones at the deceased and his house

· Acc No.3: grabbed the deceased, wrested him for the possession of his pistol – succeeded in doing so

· Acc No. 4: converged at the deceased’s house, shouted repeatedly to the crowd to kill the deceased since he was shooting at them – slapped a woman who had had urged the crowd not to burn the deceased  

Common Purpose (Cont.)

· Acc Nos. 5 & 6: were part of the vanguard of the crowd  - they were not seen to have thrown stones – and were ultimately acquitted – there was no sufficient evidence to conclude that they shared the requisite intent to kill

· Acc. No.7: made petrol bombs, set the deceased house alight – pushed the deceased’s car into the street and set it alight

· Acc No.8: also made petrol bombs and handed out instructions – commanded the mob to set the deceased’s house on fire – also assisted in pushing the car into the street 

· HELD: Save for Acc No.5 & 6, the accused persons were found guilty of murder under the common purpose doctrine and were sentenced to death      

Common Purpose (Cont.)

· Reasoning of the Court:

· The conduct of each accused plainly proclaimed an active association with the purpose which the mob sought to and did in fact achieve – i.e. killing the deceased

· ‘it is well established that a common purpose need not be achieved from an antecedent agreement but can arise on the spur of the moment and can be inferred from the facts surrounding the active association with the furtherance of the common design’ – see S v Williams  

· Once common purpose is established, the act of one participant in causing the death of the deceased is imputed to the other participants and no express connection need to be established 

Common Purpose (Cont.)

· Question: Is it competent for an participant in the common purpose to be found guilty of murder in the absence of proof that his conduct individually caused or contributed causally to the death of the deceased?

· In what way can one make common purpose with a mob? Can the mob have killed the deceased legally speaking? Is the mob capable of forming one intention?

· Stemming from the ‘Sharpeville Six’ decision, the common-purpose principle has come under fire

Common Purpose (Cont.)

· S v Nzo 1990 (3) SA 1 (A) 

· The 1st appellant was the leader of a group of the ANC 

· The 2nd appellant was a member of the ANC and was the group’s underground contact – who arranged for accommodation for ANC members and for the storage of arms and explosives 

· Mrs Tshiwula (Mrs T), a wife of another ANC member had threatened to lay a charge against her husband for harbouring an ANC member who was subsequently killed 

· The threat was uttered in the presence of the 1st appellant who reported it to another operative, one Joe, another ANC member

· Joe warned Mrs T that he would shoot her if she carried out her threat 

· Three weeks later Joe murdered Mrs T 

· Charged: the 1st & 2nd appellants were charged with the murder of Mrs T 

· Escaped: Joe escaped to Lesotho and remained a fugitive of justice      

Common Purpose (Cont.)

· The Trial Held:

· The accused (appellants) could not be found guilty of murder as co-perpetrators – since they never took part in the killing – there was no common purpose to kill either the deceased or anyone else   

· However, there was a common purpose ‘on the part of the terrorists and some accused to commit acts of sabotage’ and that fatalities ‘must have been foreseen and by inference, were foreseen by the participants of that common purpose’ 

· The accused (appellants) were nevertheless found guilty of murder on the basis of their continued participation in the common purpose stemming from the fact that an ANC pamphlet described informers as traitors and urged that they be killed 

· The accused were held to have foresaw the possibility of an informer (such as Mrs T) to be killed 

· The Accused appealed against the decision  

Common Purpose (Cont.)

· It was argued on behalf of the appellants that 

· There was no evidence that the appellants ‘although actively involved in the campaign [of the ANC], had associated themselves with Mrs T murder  

· Held: Their design was to wage a localised campaign of terror and destruction; and it was in the furtherance of this design and for the preservation of the Unit and the protection of each of its members that the murders was committed (per Hefer JA) 

· 1st appellant: acquitted for murder - resulting form his disassociation  from common purpose - before the murder of Mrs T was committed he voluntarily gave evidence to the police about his involvement in the ANC 

· 2nd appellant: conviction of murder confirmed – sentence to 15 years imprisonment (ten years of which were served concurrently with the sentence of twenty years’ imprisonment for treason    

Common Purpose (Cont.)

· Steyn J dissenting: 

· Neither of the appellants was guilty of murder – the appellants had not agreed to murder the deceased – no had they done anything to help the perpetrator (Joe)

· The common-purpose doctrine is based 

· On the principle of proximity (factually and legally) of the participant to the commission of the crime   

Common Purpose (Cont.)

· S v Thebus 2003 (6) SA 505 (CC) 

· 1st & 2nd appellants were identified by a single witness as part of a group of protesting residents which exchanged fire with alleged drug dealers

· A seven-year old girl was fatally shot and two other persons were wounded 

· 1st App.: stood near a vehicle holding a pick handle – (during trial, he raised an alibi which was rejected)  

· 2nd App.: retrieved spent cartridges discharged from firearms of the other group members – held a firearm , but he had not been seen shooting 

Common Purpose (Cont.)

· Held: Applying the doctrine of common purpose, both appellants were found guilty of one count of murder and two counts of attempted murder

· Trial Court Sentence: 8 years (5yrs suspended)

· Per Trial Court: 

· both appellants appreciated ‘the possibility that violence could erupt and persons could be killed by the use of the group’s armaments’ and that by participating in the further activities of the group, they had accepted this possibility into the bargain (dolus eventualis was established)  

· Supreme Court of Appeal Sentence: 15 years each 

· Appeal dismissed

· Special leave to appeal to the Constitutional Court granted  

Common Purpose (Cont.)

· Constitutional Court: 

· Whether the doctrine of common-purpose was constitutional?

· The constitutional validity of the doctrine of common-purpose (as set out in Mgedezi) upheld 

· Points to note: 

· The rationale behind the doctrine of common-purpose is CRIME CONTROL –which was acknowledged in Thebus 

· The doctrine saves the prosecution from proving the CAUSAL CONTRIBUTION of each and every participant to the unlawful consequence 

· If the doctrine was to be scrapped, then mob justice would prevail over criminal justice (no one will be criminally liable)

Common Purpose (Cont.)

· Safatsa, Nzo and Thebus upheld the doctrine of common purpose  

· If there is a prior agreement, the doctrine of common-purpose seems to be in order as opposed to a situation where there is no prior agreement 

· It is questionable whether the participation of the Sharpeville Six constituted sufficient ‘active association’ in the crime 

· What stopped the court from convicting the accused of conspiracy, incitement or even public violence? – common-purpose is a definitional element!

· In the Nzo case, there was not enough evidence to implicate the appellants in the killing of the deceased 

Doctrine of common-principle critically evaluated

· One: the doctrine of common-purpose dispenses with the proof of the casual element in consequence crimes 

· This goes against the fundamental rule that the prosecution must prove the elements of liability beyond reasonable doubt

· This also contradicts the presumption of innocence – a person will be guilty without any proof linking him to the crime 

· Two: the doctrine of common purpose treats a particular category of accused unequally

· Where the accused is the only one, all the elements of the crime should be proved beyond reasonable doubt 

· Where the accused is charged in a group, the elements need not be proved beyond reasonable doubt (the doctrine of imputation will apply) 

Doctrine of common-principle critically evaluated

· Three: the doctrine of common-purpose is not a reasonable and justifiable limit on the right to be presumed innocent until proven otherwise and the right to have one’s cause heard 

· Alternative convictions should be preferred against such accused persons such as public violence, conspiracy, incitement, attempt and accomplice liability 

· Four: the doctrine of common-purpose is unfair to the accused in cases where there in no prior agreement

· Where there is prior agreement, it is justifiable to have all the participants as co-perpetrators 

· Where there is only active participation (with other participants), it is not justifiable to apply the doctrine – as it tends to sacrifice a few individuals for the sins of many 

Doctrine of common-principle critically evaluated

· Five: the doctrine of common-purpose seems to overshadow the court in considering other criminal offences arising therein

· In the Sharpeville Six case, some accused could have been found guilty of assault, arson, or even attempted murder 

· In the Thebus case, the appellants could have been found guilty of public violence, malicious damage to property or defeating the ends of justice 

· Six: the doctrine of common-purpose has a tendency of making the court to find the accused guilty of completely irrelevant crimes 

· In Nzo, the appellants were found guilty of treason, in addition to murder (in what way had the murder have to do with treason)

Doctrine of common-principle critically evaluated

· Seven: the doctrine of common purpose regards each participant in a joint enterprise as a co-perpetrator by imputing liability of the actual perpetrator to the participants (imputed co-perpetrator) 

· In fact, the other participants are accomplices (actual accomplice liability)  

· ‘Fair labelling’ is a requisite for fair sentencing – an accomplice should get a sentence as an accomplice and not a co-perpetrator 

· However, there seems to be a thin line between a perpetrator and an accomplice in such cases 

· Where a participant plays a relatively minor role in the execution of the crime, it seems appropriate to convict him/her as an accomplice (see S v Khoza 1982 (3) SA 1019 

Doctrine of common-principle critically evaluated

· Eight: in common-purpose doctrine cases, the court is not able to give appropriate weight to the degree of participation  

· Especially in determining the verdict and the sentence

· Instead all the accused are likely to found guilty of MURDER and SENTENCED TO 15 YEARS – when in fact their degrees of participation in the crime differed  

· Nine: there is no difference between the application of the doctrine of common-purpose to 

· A relatively small organized group of murderers/robbers and 

· A large unstructured (amorphous) crowd/sizable political organization 

· Ten: the doctrine of common-purpose is contrary to the fundamental principles of individual justice, which include

· The proof of the causal element in consequence crimes 

The precise moment of a common-purpose

· S v Khoza 1982 (3) SA 1019 (A) 

· The accused hit the deceased with a cane, after being stabbed  

· The question was whether the common-purpose commenced 

· Before the deceased received a fatal or mortal wound? or

· After the deceased received the fatal or mortal wound while still alive? 

· Per Corbett JA: in order to impute the act of a perpetrator to another person on the ground of common purpose it is, in general, necessary that the latter should have acceded to the common purpose before the act in question was committed 

· Hoexter AJA was not convinced that the distinction should be drawn while Botha AJA saw no use of such distinction

The precise moment of a common-purpose

· S v Motaung 1990 (4) SA 360 (N)

· A young woman suspected of being a police informer attacked by a crowd, set alight and battered to death

· The question was whether the six accused had entered into common purpose prior to the infliction of fatal wounds?

· Held: there was reasonable prospects that they had joined after the infliction of the fatal bows – a joiner-in (late-comer) could not be convicted of murder but only attempted murder

· Basis for the reasoning: at the time the accused arrived on scene and performed an act of injuring the deceased, all acts leading to the deceased’s death had already been completed 

· Criminal law is opposed to liability ex post facto 

Requirements for common purpose liability 

· The requirements for common purpose liability are:- 

· Fault and Unlawful conduct

· Requirement 1: FAULT

· The word ‘purpose’ connotes an actual intention rather than dolus eventualis 

· However, it is not necessary, in a crime of murder, for instance, under common purpose liability that the accused intended or desired to kill (dolus directus)  

· The liability of an individual participant in a common-purpose is assessed in the same way as an individual who is not a party to a common-purpose 

· Dolus eventualis or negligence may form the fault element 

Requirements (Cont.)

· Question: when is the correct moment for assessing fault (mens rea)?

· Answer 1: when the common purpose is formulated 

· See majority judgement in S v Nkwenja 1985 (2) SA 560 (A) 

· Answer 2: when the unlawful conduct of the actual perpetrator is committed 

· See minority judgement in S v Nkwenja 1985 (2) SA 560 (A) 
· Answer 2 (when the conduct is committed) should be preferred because A, B & C may have a common purpose to rob a shop (where the intention to kill is not present or the subjective foresight that death might occur) 

· If  D, the shop owner, turns to be violent, then the intention to kill will arise at that point if A decides to kill him

Requirements (Cont.)

· Assuming the critical moment for judging fault is when the common purpose was formulated by A, B & C

· They will lack the required intention for murder 

· Adopting the view that the critical moment for judging fault is when the unlawful conduct of the actual perpetrator, A, is committed

· Liability for murder may ensue for A,B,& C – provided B & C associate themselves with the common purpose in line with their knowledge or foresight that death might be a possibility 

· What if B decides to withdraw but is pressurised by A and C?

· Answer: this might not constitute a defence if he foresaw that the group might put pressure if he tried to withdraw 

Requirements (Cont.)

· The Court in Nkwenja held that 

· When the two appellants decided to rob, the death of their victim was 

· Reasonably foreseeable but not foreseen
· When one of the appellants inflicted the wounds on the victim, which ultimately led to his death

· There was doubt as to whether death was reasonably foreseeable 

· Held: since death was reasonably foreseeable, the appellants were liable for culpable homicide (and not murder)  

Requirements (Cont.)

· Can a participant in a common purpose be found guilty of culpable homicide?

· Answer: YES 

· Negligence may be sufficient for the liability of a participant in a common purpose

· The question is whether a reasonable person should have foreseen the principal offender’s act of killing as a possibility?

· If Yes, then the participant would be negligent and be found guilty of culpable homicide 

· The principal participant may be found guilty of murder while the participant of culpable homicide

Requirements (Cont.)

· Requirement 2: UNLAWFUL CONDUCT 

· The mere participation in the common purpose constitutes the unlawful conduct

· It is not necessary for the prosecution to prove beyond reasonable doubt that the conduct of each participant caused the unlawful consequence

· The act of the principal offender is an act for all

· Whether or not there is a prior agreement

· Note: where there is no prior agreement, the Mgedezi five requirements have to be proved  

Dissociation or withdrawal from common purpose 

· Common purpose liability is based upon an association with the commission of an offence

· What if the accused decides to withdraw or dissociates? What constitutes sufficient dissociation?

· S v Singo 1993 (1) SACR 226 (A)

· The appellant had played an active part in a crowd’s initial assault on the deceased by throwing stones at her

· He was struck by a stick and retired to go to sleep 

· While he was asleep, the crowd once more set upon the victim of the initial assault and killed her

· The deceased’s fatal wounds were inflicted at the second stage (in the absence of the appellant) 

Dissociation or withdrawal (Cont.)

· Held: the appellant had effectively disassociated himself from the common purpose to kill by leaving the scene of the initial assault and abandoning his intention to kill the deceased

· The Court drew distinction between dissociation from:- 

· A common purpose based on active association (which was the case in Singo) and 

· A common purpose based on prior agreement 

· In common purpose based on active participation

· Common intention and active association in the attainment of the common purpose are required 

· In Singo both common interest and active association was absent – thus constituting sufficient disassociation

Dissociation or withdrawal (Cont.)

· Guidelines (non-binding) in assessing an effective withdrawal

· One: the act of withdrawal must clearly and unambiguously evidence an individual's intention to withdraw from the common purpose (e.g. disclosure of 1st appellant in Nzo) 

· Two: the individual must perform an act (or fail to perform an act)

· Three: the withdrawal must be voluntary (not because the police have uncovered the plot)

· Four: the withdrawal must take place before the commencement of the execution 

· Five: the individual need not inform the group members of the withdrawal 

Dissociation or withdrawal (Cont.)

· Guidelines (non-binding) in assessing an effective withdrawal

· One: the act of withdrawal must clearly and unambiguously evidence an individual's intention to withdraw from the common purpose (e.g. disclosure of 1st appellant in Nzo) 

· Two: the individual must perform an act (or fail to perform an act)

· Three: the withdrawal must be voluntary (not because the police have uncovered the plot)

· Four: the withdrawal must take place before the commencement of the execution 

· Five: the individual need not inform the group members of the withdrawal 

· See Musingadi & others v S [2004] 4 ALL SA 274 (SCA)

Participating after the completion of the crime 

· The question is whether a non-participant (in the commission of a crime) can be criminally liable?

· A person who intervenes after the completion of a crime cannot be regarded as an accomplice?

· However, they may be an accessory after the fact

· An accessory after the fact is a person who after the completion of the crime unlawfully and intentionally associates himself or herself with the commission of the crime by helping the perpetrator to evade justice 

· An accessory after the fact does not take part in the commission of the crime but

· Intervenes after the commission of the crime 

· (e.g. assisting in disposing a corpse, or assisting the accused in escaping)  

Accessory after the fact

· In terms of S 257 of the CP Act a conviction of being an accessory after the fact is a competent verdict for murder 

· In the case of R v Gani & others 1957 (2) SA 212, the court held that 

· If a number of people are charged with murder and it is clear that one ore more of them have committed the murder but there is a reasonable doubt as to whom of them are the guilty ones, all must be found not guilty (of murder)

· However, if after the murder all of the accused co-operated to hide the corpse of the murdered person, they may all be convicted of being accessory after the fact to the murder   

Accessory after the fact

· S v Jonathan 1987 (1) SA 633 (A)

· 3 accused were prisoners (detained in the same cell) who were charged with having murdered a co-prisoner

· It was proved beyond reasonable doubt that one or more of the three had murdered the deceased

· The trial court was unable to decide which of them had committed the murder or that the 3 acted with a common purpose to kill the deceased 

· Held (trial court): Not one could be convicted of murder but were convicted all the 3 of being accessories after the fact 

· Held (Appeal): Conviction confirmed  

· See also minority judgement (which allowed the appeal and set aside the appellants’ conviction)

Traps 

· The legal issues arising from the setting up of traps are:-

· Whether an individual who is incited to commit an offence should be criminally liable (resulting from the incitement)?

· Whether an individual who incites another to commit an offence should be equally liable (as a co-perpetrator/accomplice)?

· Traps may be used to catch people dealing in the illicit buying of precious minerals (See the Mining Rights Act 20/67 & Diamonds Act 56/1986)

· Traps are also used to catch people dealing in drugs

· The problem with traps is drawing a line between

· What is regarded as permissible and what is regarded as impermissible

Theories of no-liability of traps

· One: the person doing the trapping 

· cannot be an accomplice (lacks mens rea)

· He cannot be a co-perpetrator (lacks mens rea)

· * His intention is to further the administration of justice 

· Two: the trap’s conduct is not unlawful because of state authority 

· As the issue of traps bothers on constitutional matters (especially the Bill of Rights), in 1994 the Law Commission recommended that traps should be retained as a method of 

· investigation and combating crime

· Subject to greater judicial control (through the exclusionary rule)

Traps (cont.) 

· S 252 A of the Criminal Procedure Act/1996 authorizes the use of traps by law enforcement officers in the detention, investigation and uncovering of offences 

· S 252 A also sets out the factors that a court should consider in deciding whether or not evidence should be admissible

· Evidence achieved by means of trapping is admissible provided the conduct of the police did not go beyond providing the accused person with the opportunity to commit an offence

Traps (cont.)

· In determining whether the police conduct exceeds this limitation, the court should consider the following:

· 1) the Attorney General’s approval for such trapping

· 2) the nature of the offence under investigation

· 3) whether an average person would have been induced into the commission of the offence

· 4) the type of inducement

· 5) the degree of its persistence 

· 6) whether the inducement amounted to exploitation of the accused’s emotions or economic circumstances

· 7) whether the police had a suspicion that the accused had previously committed a similar offence 

· 8) whether she/he acted in good faith  

Traps (cont.) 

· S 252 A also sets a ‘good faith’ immunity from prosecution for officials 

· who set traps and

· those who participate in trapping operations  

· The use of traps has not escaped criticism

· It violates the right to equality before the law and equal protection of the law, and the presumption of innocence 

Traps (cont.)

· In S v Ohlenschlager 1992 (1) SACR 695 (T), Stegmann J recommended that the trap’s criminal liability should be subject to the ordinary principle of the law 

· No one should be above the law (including the police, police spies and traps)

· Ordinary principles of co-perpetrator/accomplice liability should prevail

· The trap should be guilty of incitement or fraud  

Traps (cont.) 

· It has been suggested by Burchel that the Constitutional Court should determine the extent to which traps violate the constitution (if at all) 

· Most importantly, whether the trapping system is subject to the limitation clause (s 36 of the Constitution) 

· The court should therefore determine whether:- 

· 1) the trapping system constitutes an unreasonable and unjustifiable limit on the rights of the victim?

· 2) the traditional criminal immunity of a trap is a reasonable and justifiable limit?

· 3) the evidence obtained through trapping should be admissible (or whether it renders the trial unfair?

INCHOATE OFFENCES 

· Where an accused has in one way or the other initiated the commission of an offence, but has failed to complete the same, he/she will be liable for an inchoate/incomplete offence

· Inchoate/incomplete offences are 

· Attempt
· Incitement

· Conspiracy 

· Inchoate offences are punishable despite the fact that they do not apparently cause any direct harm to an

Inchoate offences (cont.)

· The justification for the punishment of incomplete offences is the apprehension (fear) of potential harm to the community at large 

· A person who attempts/conspire/incite (others) to commit a crime cannot be excused from liability 

· A society cannot afford to live with individuals who constantly:

· Attempt to commit crimes 

· Conspire to commit crimes and 

· Incite others to commit crimes  

· Hence the importance of criminal law in punishing incomplete offences 

Attempts 

· Under common law, an attempt to commit an offence is itself a crime 

· Attempts can be divided into two, namely, 

· Those in which the wrongdoer, intending to commit a crime, has done everything which he set out to do but has failed in his purpose either through lack of skill, or of foresight, or through the existence of some unexpected obstacle, or otherwise, (COMPLETE)

· Those in which the wrongdoer has not completed all that he set out to do, because the completion of his unlawful acts has been prevented by the intervention of some outside agency (INCOMPLETE)

· See R v Schoombie 1945 AD 541 

Attempts (cont.) 

· R v Schoombie 1945 AD 541

· The accused went to a shop in the early hours of the morning

· He poured petrol around and under the door in such a way the petrol ran under the door into the shop

· He placed a tin containing inflammable material – a candle and a piece of cloth dipped in petrol – against the door

· Before he could strike a match, he got a surprise – a policeman arrived at the scene 

· Charge & conviction: the accused was charged with attempted arson and convicted by the trial court of this crime 

· Two questions were reserved for the AD 

· Whether there was sufficient evidence for a conviction and 

· Whether the facts proved the commission of a punishable attempt and not merely an act of preparation  

Attempts (cont.)

· On Appeal, it was held as follows:-

· Was there was sufficient evidence for a conviction? YES 

· Did the facts prove the commission of a punishable attempt and not merely an act of preparation? YES 

· “all the accused acts could properly be regarded as forming part of one continuous operation of setting the building on fire, and not as mere acts of preparation for a subsequent setting on fire”

· Note: there is a difference between ACTS OF PREPARATION and ACTS OF EXECUTION 

· Only ACTS OF EXECUTION are punishable as attempt 

· Acts of preparation are generally not punishable 

Attempts (cont.)

· Schoombie was concerned with those acts in which the wrongdoer had not completed all that he set out to do, because the completion of his unlawful acts had been prevented by the intervention of some outside agency

· In Schoombie, a distinction was made was between 

· Completed attempts and 

· Uncompleted attempts  

· All types of attempts are punishable by the law 

Completed Attempts 

· Assume: X intends to kill Y (by shooting)

· X fires a gunshot at Y but misses him (or only wounds him) – there would be a sufficient unlawful conduct for attempted murder 

· In this case (of a completed attempt), there is no difficulty in ascertaining whether X’s conduct was sufficiently proximate to the killing of Y to amount to an attempt  

· If X’s conduct is such that it is indeed sufficiently proximate to the killing of Y = X would be found guilty of attempted murder    

Completed Attempts (cont.) 

· S v Laurence 1975 (4) SA 825 (A) 

· The appellant, a journalist, was convicted for attempting to contravene a certain section of the former Suppression of Communism Act/1950 (Internal Security Act) 

· The Act made it an offence to publish statements made by certain people 

· The appellant had written an article based on an interview he had with one Mr Sobukwe (which he was not permitted by the Act to publish)

· The appellant posted the article to England and had offered it to a London newspaper for publication

· An unknown person intercepted the letter containing the article and sent it back to the SA police       

Completed Attempts (cont.) 

· It was argued on behalf of the appellant that ‘his conduct remained in the realm of preparation and did not become sufficiently closely connected with the ultimate commission of the offence so as to constitute an attempt’ 

· On appeal, it was held that: ‘[on] a realistic, common sense view the role played by the appellant clearly constituted a completed attempt, which left no room for consideration of the distinction between of acts of preparation an acts of consummation’

· These acts were: To visit Sobukwe, to interview the latter, to compile an article (based on the interview) for publication, to write letters to Cundill and Legum requesting them to assist with securing a publication and to post the two letters and the article to Cundill  

· Reconcile Laurence with R v Nhlovo 1921 AD 485

Completed Attempts (cont.)

· R v Nhlovo 1921 AD 485 (decided before Schoombie)

· The accused gave Y some arsenite of soda, which he knew to be poison, with instructions to put it into Z’s food

· Y had not done this but had taken the poison to Z

· Both Y and Z delivered the arsenite to the police 

· The accused was convicted of attempted murder

· Held (on Appeal): the accused had been incorrectly convicted of an attempt to administer poison with intent to murder 

· Per Maasdorp JA: the act of the accused in handing the poison to Y who had no intention of carrying out his instructions, ‘did not bring him within measurable distance of the actual administration of the poison, and therefore, does not constitute an attempt’      

Uncompleted Attempts

· The main problem with uncompleted attempts is determining whether the accused’s conduct amount to, or fall of, an attempt 

· The question is whether the test is OBJECTIVE or SUBJECTIVE?

· The SUBJECTIVE TEST- starts and remains with the state of mind of the accused 

· i.e. if A intended to commit an offence, he will be liable for attempt as soon as he does an act in furtherance of that intention – no matter how remote the act may be from the completion of the time 

· The subjective test is only concerned with the moral guilt of the accused

· The OBJECTIVE TEST – looks into the danger (that could have been caused) in relation to the interests of the community – the acts must have proceeded a considerable way towards the commission of the crime (in order to attract liability)   

Uncompleted Attempts (cont.)

· The application of the subjective test has been adopted where the attempt to commit a crime was impossible 

· R v Davies 1956 (3) SA 52 (A)

· The appellants were convicted by the court a quo of attempted abortion (abortion was a common law crime)

· The crime of abortion can only be committed in respect of a live foetus 

· The foetus which the appellants tried (attempted) to abort was already dead when they committed the act

· On appeal, the question was whether the appellants could be convicted of attempted abortion if at the time of the act the foetus was already dead and it was impossible to abort a live foetus? 

Uncompleted Attempts (cont.)

· Held: This type of attempt was punishable – it was no defence to the charge of attempted abortion that the foetus was already dead when the appellants tried to bring about the abortion 

· Where the objective test had been preferred a distinction between:- 

· Acts which are remote from the commission of the crime and 

· Acts which are proximate to the commission of the crime  

Uncompleted Attempts (cont.)

· Acts which are remote from the commission of the crime are 

· Acts of preparation and they do not entail liability even if accompanied by intention 

· Acts which are proximate to the commission of the crime are 

· Acts immediately connected with the consummation of the completed crime (which amounts to attempt)   

· Question: how does one determine 

· Where the preparation ends? and 

· Where the attempt begins?

· Answer: there are no fast rules – much depends upon the facts of each particular case (courts have refrained from drawing the dividing line) 

Tests for determining proximity 

· In R v Sharpe 1903 TS 868 it was held that 

· An attempt is constituted by an act done with intent to commit the crime, and forming part of a series of acts which would constitute the actual commission, if it were not interrupted 

· In R v Schoombie, it was held that 

· In the case of interrupted crimes an attempt to commit such crime is proved when the court is satisfied from all the circumstances of the case that the wrongdoer, at the time he was interrupted, intended to complete the crime and that he had at least carried his purpose through to the stage at which he was “commencing the consummation” [of the crime] 

Tests (cont.) 

· There are two most important formulations for determining proximity:-

· Commencement of the consummation test and 

· ‘Equivocal theory’ / Equivocality test 

Commencement of the consummation test

· The conduct is criminal (or innocent) depending entirely upon the time at which an event happens, when such time may be largely determined by chance 

· The commencement of the consummation includes all the last series of acts which would constitute a continuous operation unbroken by intervals of time which might give an opportunity for reconsideration (See Schoombie)

· ‘Intervals of time’ refers to break between preparatory acts of consummation and not to much time for consideration  

Commencement of the consummation test

· Proximity to the consummation of the crime as a composite notion relates not only to the elements of time and place but also to factors such as 

· The natural order of things, 

· The retention of control over events by the accused, 

· Whether at the moment of interruption of the accused had made up his mind to commit the offence, and 

· Generally, ‘consideration of practical common sense’ 

· (See R v B 1958 (1) SA 199 (A)) 

Equivocality test 

· According to this test, to amount to an attempt, the steps taken by the accused must have reached the point when they themselves indicate beyond reasonable doubt that he intended to commit the crime he is charged with attempting 

· This test seems to apply the subjective test (as opposed to the objective test)

· In R v Schoombie, Watermeyer CJ noted that 

· Provided always that his acts have reached such a stage that it can properly be inferred that his mind was finally made up to carry through his evil purpose he deserves to be punished because, from a moral point of view, the evil character of his acts and from a social point of view the potentiality of harm in them are the same, whether such interruption takes place soon thereafter or later

Change of mind and voluntary withdrawal 

· Once acts have amounted to an attempt, 

· Neither a change of mind nor voluntary withdrawal can have an effect upon an individual’s liability for attempt   

· A change of mind and voluntary withdrawal may only mitigate punishment 

· The problem is that an individual who changes his mind or withdraws voluntarily (from committing an offence) finds him/herself guilty of attempt to commit such crime 

· In R v Hlatwayo 1933 TPD 441 illustrates this point 

Change of mind & Vol. withdrawal (cont.) 

· R v Hlatwayo 1933 TPD 441

· The accused, a domestic servant, put caustic soda into the porridge she had prepared for her employers, intending to poison them

· Another servant was what she had done and told the accused that she would report the matter to others

· The caustic soda also discoloured the porridge, whereupon the accused threw the mixture away 

· She was then charged with attempting to murder her employers 

· Held on Appeal: the act of the accused before she threw away the porridge amounted to the commencement of the consummation of the offence – the change of mind / withdrawal was no defence – the accused was found guilty of attempted murder 

Successful attempts

· S 257 of the CPA/1977 provides that:- 

· If the evidence in criminal proceedings does not prove the commission of the offence charged but proves an attempt to commit that offence or an attempt to commit any other offence of which an accused may be convicted on the offence charged, the accused may be found guilty of an attempt to commit that offence, or as the case may be, such other offence

· Note: 

· A conviction of attempt is only possible where the accused has not completed the crime himself 

· If he completes the crime, he will be guilty of the crime 

· What if some else completes the crime?  He will still be guilty of an attempt despite the fact that others commit the substantive crime  

SPECIFIC OFFENCES 

· Theft 

· Robbery

· Fraud

· Rape 

· Assault 

Theft 

· Definition: Theft consists in an unlawful appropriation with intent to steal of a thing capable of being stolen

· Elements: 

· Unlawful 

· Appropriation 

· Property

· Intention 

Unlawfulness:

· The appropriation (or taking) must be unlawful 

· Grounds of justification (e.g. necessity, statutory authority or consent) may negate liability 

· For the appropriation to be unlawful, it must be against the owner’s will 

· If the owner has consented the accused cannot be guilty of theft – even if the accused has an intention to steal 

· Where the value of what is taken is insignificant (e.g. a worthless piece of paper), the de minimis rule (de minimis non curat lex) will apply and 

· The accused will not be found guilty of theft 

· The de minimis rule means that ‘the law does not concern itself with trifles’     

Appropriation:

· For a crime of theft to be complete, something must be appropriated (taken)

· This result in the deprivation of the owner of his/her property 

· Roman law defines the taking element as the mere handling (contrectatio) of the property 

· Without it necessarily being removed from the owner’s control – this presented difficulties 

· In SA law, the taking element is satisfied the assumption of control of the property belonging to someone (behaving as if s/he were the owner/possessor)

· Transferring money by a computer may amount to appropriation 

Property:

· Property may either be 

· Absolutely incapable of being stolen or 

· Merely relatively incapable of being stolen

· It depends on the nature of the property & on the relationship between the property and the accused 

· Property absolutely incapable of being stolen include:- 

· Immovables (except for parts of the immovable e.g. trees, crops, drainpipes etc.

· Incorporeals – property that has no actual physical existence (however money is capable of being stolen even where it is not corporeal cash but represented by a credit entry in books of a/c

Property (cont.)

· Res extra commercium (outside the commercial)

· Res communes (common to all) and res publicae (vested in the state) are not capable of being stolen e.g. 

· a seashore, the air, water of the sea or public streams 

· Most government property is in commercium and is capable of being stolen 

· While water and air remain res communes, as soon as they are reduced to private possession they become in commercium (and capable of being stolen) 

Property (cont.)

· Property relatively incapable of being stolen include

· Res nullius (unowned things e.g. wild animals – unless captured and are under someone’s control) 

· Game is now subject to control under the Game Theft Act/1991

· Res sua (own property) – you cannot steal your own property except 

· In the case of furtum possessionis (e.g. leasing a car and taking the car from the lessee) 

Property (cont.)

· In so far as the theft of cash is concerned, under the law of property,

· If X transfers coins/notes to Y for safekeeping, Y becomes the owner of that cash 

· If Y decides to spend the cash, in breach of his undertaking, he cannot be said to have stolen the money (res sua -belonging to him)  

· The SA courts have drawn a distinction between 

· The tangible, actual coins/notes and 

· Their value represented by each coin/note 

· Thus, ownership at different times is not important, bit instead the question is asked 

· To whom does the value belong?

Intention:

· In theft, the fault element is intention 

· The accused must intentionally effect the appropriation, intending to deprive the owner permanently of his/her property/control over his/her property 

· The intention of the accused is coupled with the knowledge that it belongs to another person 

· The knowledge of the owner’s particulars is not an issue 

· The accused must also have the knowledge at the time of the appropriation that he/she is acting unlawfully (guilty mind) 

· The motive of the appropriation is irrelevant 

· Thus lucri faciendi gratia (taking for the purpose of gain/profit) is not an essential consideration   

Intention (cont.)

· If a person appropriates property under the mistaken but bona fide belief that it is lawful to do so, he is absolved of criminal liability e.g. 

· Taking property that is erroneously supposed to be res nullius

· Taking property that is erroneously believed to owned (by the person taking)

· Taking property under the mistaken belief that the owner has consented (or would give consent) to its taking 

· Where a person merely takes the property without the intention of permanently depriving the owner, he cannot be criminally liable for theft (unauthorised borrowing=not theft)

· He/she has no intention of depriving the owner permanently of the whole benefit of his/her ownership 

· There must be an intention to effect a total deprivation of the owner’s enjoyment 

Intention (cont.)

· Where the property is consumed or destroyed by use (fungible) [e.g. petrol, beer, coal, battery etc.], theft is committed if 

· Without permission A takes B’s fungible thing with the intention to replace it (the particular thing is permanently consumed/destroyed)

· Note: even after replacing B’s fungible thing, A will still be guilty of theft (the replacement makes no difference)

· The problem associated with this rule is that 

· If A takes B’s car (non-fungible) with the intention of bringing it back – not guilty of theft but

· If A takes B’s petrol from the car (fungible) with the intention of bringing it back – guilty of theft    

Intention (cont.)

· The intention to appropriate the property becomes the fault element of the crime of theft 

· Question: Is there a difference between 

· An intention to appropriate the property and  

· An intention to effect an appropriation?

· Answer: No, intention to steal also includes the intention to effect an appropriation

· Question: Is there a difference between 

· An intention to appropriate and 

· An intention to deprive permanently?

· Answer: No, the intention to deprive permanently is a practical requirement of an intention to appropriate 

Theft as a continuing crime

· By saying theft is a ‘continuing crime’ we mean that 

· The theft continues as long as the stolen property is in the possession of the thief or of some person who was a party to the theft or of some person acting on behalf of or even, possibly, in the interests of the original thief or party to theft

· As a result of this rule:

· A thief may be tried at the place where he/she is found with the property (regardless of the fact that he /she may have appropriated the property in a place outside the court’s jurisdiction) 

· Any person who assists the thief after the initial appropriation will also be found guilty of theft (not as an accessory after the fact)

Cases to read 

Cases to read 

· Contrectatio –

· S v Dlamini 1984 (3) SA 196 (N): unlawful contrectatio (taking) before reaching the cash desk – in a self-service store 

· Unlawful taking – 

· Exparte Minister in re R v Gesa: R de Jongh 1959 (1) SA 234 (A): your money or your life

· Exparte Minister of Justice in re R v Maserow 1942 AD 164: receiving stolen property in order to hand it over to police/owner 

· Intent to steal -

· R v Laforte 1922 CPD 487 : purpose of profit/gain is irrelevant

· R v Sibiya 1955 (4) SA 247 (A) : unauthorised borrowing not amounting to theft 

· Theft as a continuing offence -

· S v Cassiem 2001 (1) SACR 489 (SCA) : husband stealing and wife becoming criminally liable  

Theft (cont.) 

· In response to the decision in R v Sibiya, that unauthorised borrowing was not a crime at common law, the legislature responded by making unauthorised borrowing a statutory crime

· This was though the General Law Amendment Act /1956 

Theft (cont.)

· S 1 (1) of the General Law Amendment Act /1956 provides that 

· ‘Any person, who without a bona fide claim and without the consent of the owner or the person having the control thereof, removes any property from the control of the owner or such person with intent to use it for his own purposes without the consent of the owner or any other person competent to give such consent, whether or not he intends throughout to return the property to the owner or person from whose control he removes it, shall, unless it is proved that such person, at the time of the removal, had reasonable grounds for believing that the owner or such other person would have consented to such use if he had known about, be guilty of an offence and the court convicting him may impose upon him any penalty which may lawfully be imposed for theft.’ 

Robbery 

· Definition: Robbery consist in theft of property by intentionally using violence or threats of violence to induce submission to the taking of it from another 

· Essential elements of Robbery:

· Theft 

· Violence

· Submission

· Intention 

· Robbery is different from theft in that in addition to the appropriation, it is accompanied by 

· Violence which result in someone submitting to such appropriation 

· Note: this makes this crime more serous   

Robbery (cont.) 

· Robbery is more serious than theft in that it threatens public security 
· There is a threat to limb and life (‘your money/car or your life’)

· Typical examples of robbery are bag snatchings /muggings and hijackings 

· In Roman law, robbery was regarded as 

· an aggravated form of theft 

· In Roman-Dutch law robbery was regarded as 

· theft with violence 

· SA law regards robbery as 

· the taking of a thing that is achieved through constructive violence 

Theft: 

· While robbery is a form of theft, it is a separate offence altogether 

· Theft is one of the essential elements of robbery

· Assume X uses great force coupled with violence to take Y’s motor vehicle but with the intention of ‘borrowing’ it and not necessarily to deprive him of it permanently – can he be charged with theft or robbery?

· Answer: NO (he cannot be charged with either)

· First: he lacks the intention to permanently deprive Y (HE DOES NOT COMMIT THEFT)

· Secondly: theft is absent (HE DOES NOT COMMIT ROBBERY)   

Theft (cont.) 

· Robbery involves

· The taking of the property 

· The performance of an act of violence upon the person of another 

· The taking of property means that 

· The accused must take control of the property (appropriation/permanent deprivation) 

· The crime of theft must be proved as an element of robbery (i.e. the essential elements of theft)

· Unlawfulness

· Appropriation

· Property 

· Intention  

Theft (cont.)

· Should the prosecution fail to prove the theft, then accused may only be guilty of assault 

· That is, if there was only an act of violence

· Question: is it an essential element of the crime of robbery that the taking must be from the person of the victim or in the presence of the victim?

· Answer: this is not an essential element!

· See Exparte Minister van Justisie: in re S Seekoei 1984 (4) SA 690 (A) 

Violence: 

· Violence is an essential element of the crime of robbery 

· In addition to the act of taking of control of the property, the accused must apply (or threaten to apply) force to the person of the victim

· In S v Dlamini 1975 (2) SA 524 (D), it was held that 

· The violence (assault) and the theft are joint features of one crime. The key considerations justifying a conviction of this corporate crime are proof that the assault and the theft formed part of a continuous transaction and that the assault was a means by which the unlawful possession was obtained 

·  It must be proved that the purpose of the violence (or threat) was to induce the victim to submit to the taking of the property or 

Violence (cont.) 

· It must be proved that the purpose of the violence (or threat) was to overcome resistance on the part of the victim to the taking of the property by the robber 

· By rendering the victim powerless/unconscious 

· In the case of taking a thing at gun point, 

· X must point a gun at Y, his victim with the sole intention of obtaining Y’s car and Y must have decided that he will not resist the taking because if he does he will be shot 

· The violence must constitute an assault – a sight assault suffices 

· Note: the assault need not cause any injury (it may even be verbal) 

Violence (cont.)

· What if A chooses not to use violence to get a mobile phone from B, his mother but instead, he hypnotises her and causes her to hand over the property?

· Answer: the element of violence is not present – A cannot be guilty of robbery  

· What if A decides not to hypnotise B but instead, he stupefies B with a drug and thereafter he rolls her over and takes the mobile phone?  

· Answer: A will use force to roll B in order to remove the contents of her purse – the violence element will be present – A will be committing robbery  

· What if A’s intention is not to deprive B of the mobile phone permanently but wants to impress C?

Violence (cont.)

· To amount to an assault, the violence must be directed against the person of the victim and not necessarily the property being taken 

· The force that is used to obtain possession of the property renders the act of taking theft and not robbery 

· If A decides to cut the strap by which a B’s handbag is suspended from her shoulders in order to clandestinely remove and steal the handbag (containing the mobile phone) – thereafter removing the mobile phone. Is this theft or robbery?

· Answer: A would be guilty of theft and not robbery 

Violence (cont.)

· There is a difference between theft

· By means of violence and 

· By non-violence force 

· In S v Mati 2002 (1) SACR 323 (C), it was held that 

· ‘[Milton] correctly, in my view, describes force as connoting the application of energy to an obstacle with a view to moving it. Violence, on the other hand, involves the exercise of physical force so as to inflict injury or damage to persons or property. Thus, the concept of violence has connotations of vigorous hostility and aggression which are not necessarily a feature of force…violence included a threat of violence provided the person threatened apprehends immediate personal harm.’

Violence (cont.)

· ‘The fact that the perpetrator acted swiftly or took his victim by surprise does not in my view elevate mere force to violence. Similarly, whether the victim would have resisted the taking of his or her item does not change the character of force into violence.’ 

Violence (cont.)

· Mere threats of violence suffices to constitute robbery 

· Exparte Minister of Justice: In re R v Gesa; R v De Jongh 1959 (1) SA 234 (A) – ‘Your money or your life’ cases

· In R v Gesa and R v De Jongh it was held that 

· Where A threatens B with personal violence in order to gain possession of a thing belonging to B, and B hands the thing over to A rather than run a risk of bodily injury, A is not guilty of robbery or theft

· The justification for this was that theft and robbery are committed only if the property is obtained without the victim’s consent, and that in a set of facts such as the above B handed over the property to A voluntarily   

Violence (cont.)

· The appellate division (on review) held:

· Where A threatens B with personal violence in order to get possession of a thing belonging to B, and B hands the thing over to A rather than run a risk of bodily injury, A IS GUILTY OF ROBBERY, and it follows, ALSO OF THEFT

· The threats must be of a physical violence to the victim’s person and not 

· To a third party e.g. a child 

· To the complainant’s reputation or 

· To the complainant’s property 

· The above might bother on the crime of extortion 
(blackmail) 

Violence (cont.)

· For the crime of robbery to be complete, the victim should believe that if he does not comply with the robber’s demands he will suffer the threatened harm 

· The victim’s apprehension is judged subjectively 

· If such apprehension were to be judged objectively (according to the reasonable person’s standard), it might avail a good defence for the accused 

· The threat must be of an immediate violence to the complainant and 

· should not be of a future violence (the crime of extortion might be charged in respect of such a threat) 

· See S v Miya 1966 (4) SA 274 (N) 
Submission: 

· Overcoming the victim’s resistance and causing the submission of a thing is a result of the violence (or threat) effected by the robber and must be proved

· The violence should not be merely incidental to induce the submission

· In S v Matjeke 1980 (4) SA 267 (B)

· X intending to assault Y, flourished a panga and Y, in order to divert the attack, flung his jacket at X’s face

· X desisted from the attack, but refused to return Y’s jacket 

· Held: there was no robbery but merely assault and theft  

Submission (cont.)

· Before the use of force, there must be resistance on the part of the victim, which may be

· Actual (renders the complainant unconscious) or  

· Potential (threats which persuade the complainant to resist)

· Where there is no resistance, there is, in principle, no robbery See S v Pachai 1962 (4) SA 246 (T) 

· It is however, not essential for robbery that the resistance should be actual (it may be potential)

· In bag-snatching cases, the snatcher uses force in the snatching that overcomes resistance = robbery 

· In bag-snatching cases, the use of force does not cause submission to the taking, but it is still robbery – why?  

Submission (cont.)

· This is because of the doctrine of anticipated resistance, which advocates that 

· For the snatching to amount to robbery, the culprit must intentionally use force in order to overcome the hold which the victim has on the bag for the purpose of ordinary carrying or holding it or  

· If the culprit intentionally uses force to prevent or forestall resistance which he thinks might be offered to the taking if the victim were to become aware of his intentions     

· It is not necessary that the victim resist to the taking or that they should have held the bag

Submission (cont.)

· The anticipated resistance theory was expressed in S v Mogala 1978 (2) SA 412 (A) in the foll. translated words of Rumpff CJ

· “I find it difficult to understand why a person who pulls a handbag from a woman‘s hand using force, does not commit violence (even if it is slight) with the purpose of removing the handbag. It seems to me to be splitting hairs to say that violence was “incidental“ or that the violence did not place the victim in a position of helplessness. The snatcher knows very well that he can only obtain the handbag by means of an unexpected quick and hard grab. He knows that his victim will offer resistance should he try to take it in a normal function. Therefore he must eliminate the victim’s grip and further resistance in anticipation by means of a quick action consisting force.”

Submission (cont.)

· In S v Mati, the accused snatched a mobile phone by acting swiftly, catching the accused by surprise before any violence could be used

· Held (per Ngwenya J): the accused should have been convicted of theft and not robbery 

· Note: read S v Mati which provides a critique of the anticipated resistance doctrine as it 

· Focuses on the reaction of the victim as opposed to 

· The act and intention of the accused   

Submission (cont.)

· In order to find an accused guilty of robbery, initially it was held that the violence must precede the taking

· This position was however dispelled in S v Yolelo 1981 (1) SA 1002 (A), where it was held that 

· The test is 

· Whether in the circumstances of the case, there was such a close connecting components of what was substantially one event 

· That is, whether the violence occurred as part of a closely connected sequence of events that resulted in the taking 

· It does not matter that the taking is completed before the actual taking  (as was the case in S v Yolelo)

Intention: 

· As in most common law offences, the element of mens rea is essential in the crime of robbery 

· The prosecution must prove beyond reasonable doubt that the accused

· Intended to steal the property and that he 

· Intended to use violence or threats to overcome resistance and by so doing 

· Intended to induce submission to the taking 

· Circumstances (in terms S 1 of the Criminal Procedure Act/1977) which aggravate the crime of robbery are:  

· The wielding of a fire-arm /dangerous weapon

· The infliction of grievous bodily harm or 

· The use of a threat to inflict grievous bodily harm

Intention (cont.)

· What if A uses a toy gun to commit robbery - does this constitute an aggravating circumstance?

· Answer: In S v Anthony 2002 (2) SACR 443 (C), it was held that although the toy gun is not included within the definition of ‘fire-arm’ under (i), the circumstance of the case revealed a ‘threat to inflict grievous bodily harm’ (under (iii)), and so ‘aggravating circumstances’ were present 

Intention (cont.)

· In terms of S 51 of the Criminal Amendment Act/1977 (Minimum Sentence Legislation), a conviction of robbery with aggravating circumstances or motor vehicle ‘hijacking’ attracts a minimum sentence of:-  

· 15 years for the first offender

· 20 years for the second offender 

· 25 years for the third or subsequent offender  

Fraud 

· Definition: the unlawful making, with intent to defraud, a misrepresentation which causes actual prejudice or which is potentially prejudicial to another

· Nature and purpose:

· Fraud is an offence targeted at liars, cheats & confidence tricksters

· Its purpose is to punish these classes of people who use deceit in order to obtain property or other advantage from other people

· Essential elements: 

· Unlawfulness

· Misrepresentation

· Prejudice

· Intention  

Unlawfulness 

· The making of the misrepresentation must be unlawful

· i.e. it must be prohibited by the law 

· Puffing in the world of advertising is not unlawful (IF IT MOVES WE WILL FINANCE IT!)

· Where X falsely expresses his undying love for Y in order to obtain sexual favours does not amount to fraud

· Assuming X is HIV-positive and he engages in unprotected sexual intercourse with Y without disclosing his HIV status – Y consents to the sexual intercourse – with the impression that only pleasure will be exchanged and not viruses? Can X, be found guilty of fraud?      

Unlawfulness (cont.) 

· These are the question to be addressed:- 

· One: Is the non-disclosure of an HIV status to a  sexual partner unlawful? 

· Two: Does X make a misrepresentation through the non-disclosure of his status?

· Three: Does X’s conduct (of non-disclosure) prejudice Y in any way?

· Four: Does X have the intention to cause the prejudice (actual or potential)?

· What if it turns out that Y is HIV-negative after the intercourse? Can X be liable for fraud – assuming all the elements are proved?

· See R v Cuerrier  [1998] 2 SCR 371 (Canadian case) – THIS CASE IS NOT APPLICABLE IN SOUTH AFRICA 

Misrepresentation 

· A party making the unlawful misrepresentation must deceive or mislead the victim into believing the incorrect statement of fact or law

· Misrepresentation may take different forms namely:

· (1) Words 

· The words/writing must constitute a false statement 

· In R v Wege 1959 (3) SA 268 (C),  X sold a tractor to Y and informed the latter that it was ‘new’. The tractor had been used for demonstration purposes for 400-500 miles

· Issue: whether the ‘new’ as used by dealers could be applied to the tractor (in ordinary terms of the dealer) or meant that it was ‘unused’ 

· This illustrates the difficulty which arises in determining whether a statement is false or otherwise  

Misrepresentation (Cont.) 

· (2) Conduct 

· Conduct such as nodding/shaking one’s head/dressing in a certain way/using certain stationery/ordering a meal in a restaurant/conducting business in a certain way/disguising merchandise/tendering a document or credit card/activating a machine/withdrawing money from an ATM 

· (3) Silence 

· Where X remains silent when he ought to have (thus concealing the truth), he may be guilty of fraud resulting from the misrepresentation  

Misrepresentation (Cont.) 

· (4) Opinion 

· Misrepresentation may be in a form of expressing ones’ opinion – thus leading to deceiving someone

· Where X buys on credit he impliedly represents that here and now he intends to pay in the future 

· If he has no intention to pay in the future, he commits the crime of fraud  (See R v Deetlefs 1953 (1) SA 418 (A)

· (5) Law 

· Misrepresentation of the state of law (knowing that it is contrary to the true position) may amount to fraud if it is intended to defraud the victim –if it is honest, then no fraud is committed  

Misrepresentation (cont.)

· (6) Exaggeration: Simplex Commendation 

· Where a dealer says that ‘Our product will increase your brain power by 100%’, this will be regarded as puffery and cannot be actionable

· In this case, the dealer does not intend his statement to be acted upon 

· (5) Future 

· Fraud is based upon what the fraudster represented or promised to do in future 

· The question is whether he/she did so honestly

· If there is an element of dishonesty coupled with the other essential elements of fraud, then he/she will be liable 

Misrepresentation (cont.)

· In the Deetlefs case, D brought and obtained a delivery of a lorry by giving the seller a post-dated cheque (explaining that he had no money at the time) – but gave an assurance that the money would be available at the post-date

· When this fact was proved wrong, it was further proved that before the post-date, he drew money from the account and had no intention/hope of meeting the cheque on the post-date

· There was no honest belief on his part that the cheque would be honoured on the post-date   

Misrepresentation (cont.)

· (8) To a person 

· Misrepresentation must generally be addressed to a human being and not necessarily a non-human entity

· See R v Myeza 1985 (4) SA 30 (T)

· The accused was convicted of fraud in that he activated a parking meter by inserting a beer-can ring into it

· The issue was whether misrepresentation could lead to fraud as it had been made to a non-human entity (being the parking meter) 

· Held: the accused was convicted of fraud in that 

· Through his actions, he led the enforcers of the by-laws to believe that he had in fact inserted money for his parking 
time (false) 

Misrepresentation (cont.)

· Thus withdrawing money from an ATM by misrepresenting their identity, could make a person liable for the crime of fraud

· Despite the use of the non-human entity 

· This misrepresentation is made to the banker 

Misrepresentation (cont.)

· R v Heyne 1956 (3) SA 604 (A) 

· The appellants were charged with fraud on the basis that 

· They were owners of liquor stores or involved in the sale of liquor 

· In terms of the Liquor Act, they were under a duty to keep proper accounts of the sales of liquor 

· They had failed to write in the particulars of the liquor sales properly in the prescribed books or forms

· They sold liquor on a large scale contrary to the provisions of the Liquor Act and then omitted to give particulars of such sales in the books or intentionally made false entries in the books

· This amounted to making misrepresentations to the police whose tasks was o control the particulars of the liquor sales 

Misrepresentation (cont.)

· The misrepresentations resulted in at least potential prejudice to the state

· Held: Trial court convicted them of fraud 

· On Appeal: the convictions were confirmed 

· ‘it is clear that those who were responsible for the wilful false entries and deliberate omissions from books intended that the inspecting members of the police should be deceived and that their action should be affected by the deception. The natural and probable, indeed the inevitable, consequences was a risk of harm to the State and the mental element requisite for the crime was accordingly present to those who knowingly were parties to the entries and omissions’  

Prejudice 

· The unlawful misrepresentation must bring about prejudice – being the harm caused to the victim

· Prejudice may either be 

· Proprietary - e.g. where X pays Y for articles which are not delivered or for work which is not performed 

· Non-proprietary – e.g. where X deliberately impersonates another person in an examination

R v Henkes 1941 AD 143 

R V Seabe 1927 AD 28)

Prejudice (cont.)

· Prejudice may also be 

· Actual – e.g. where X suffers an actual prejudice such as losing money or

· Potential – e.g. where X is likely to suffer prejudice (objectively looked at) 

R v Dyonta 1935 AD 52, 

R v Frankfort Motors (PTY) LTD 1946 OPD 255

S v Friedman (1) 1996 (1) SACR 181 (W)

R v Kruse 1946  AD 524

Intention 

· An intention must be 

· An intention to deceive and 

· An intention to defraud

· Put differently, X must have made the representation knowingly and foreseeing that it might be false

· Further, X must intend his lie to be acted upon

· The prosecution must prove that 

· X did not merely intend Y to be deceived, but to alter or abstain from altering his legal rights as a result

· X must intend to cause Y proprietary or non-proprietary  prejudice 

Intention (cont.) 

· In Re London and Globe Finance Corp LTD [1903] 1 Ch 728, it was held that 

· ‘To deceive is to induce a man to believe that a thing is true which is false, and which the person practicing the deceit knows or believes to be false. To defraud is to deprive by deceit; it is by deceit to induce a man to act to his injury. More tersely it may be put that to deceive is by falsehood to induce a state of mind, and to defraud is by deceit to induce a cause of action’

· See also S v Coetzee and Others 1997 (4) BCLR 437 (CC)

Rape (Common law)

· Definition: intentional unlawful sexual intercourse with a woman without her consent

· Nature of rape: 

· It is a type of assault 

· It is committed by the insertion of the penis into the vagina of an unwilling woman  

· Essential elements: 

· Unlawful

· Sexual intercourse

· With a woman

· Without consent

· Fault 

Unlawfulness

· In order for the sexual intercourse to qualify as rape, it must be unlawful 

· Until 1993, intercourse between a husband and wife was never unlawful 

· See S v Ncanywa 1993 (1) SACR 297 (CkA) read together with S v Ncanywa 1992 (1) SA 209 (Ck)

· See also the Prevention of Violence Act/1993 –   Section 5 provides that ‘Notwithstanding anything to the contrary contained in any law or common law, a husband may be convicted of the rape of his wife’ 

· Until 1989, a boy under the age of 14 was irrebutably presumed incapable of sexual intercourse (making the intercourse unlawful)

· See S 1 of the Law of Evidence and Criminal Procedure Act Amendment Act 103/1987

Sexual intercourse 

· Sexual intercourse is an essential element for rape

· It is achieved through the insertion of the penis into the vagina (or the penetration of the vagina by the penis)

· The extent to which the penetration must occur is immaterial

· The slightest penetration suffices 

· Whether there is any emission of semen from the male or the woman’s hymen remains intact is immaterial

· As long as there is penetration (no matter how slight/considerable)  

· If the woman changes her mind (after consenting), and the man continues, rape is committed 

Sexual intercourse (cont.)

· Sexual intercourse begins with the penetration of the vagina and ends with withdrawal of the penis

· The woman, therefore, has to consent to the complete act of sexual intercourse

· And not just the initial penetration 

· Note: No other form of sexual congress will constitute a crime except for 

· Penis + vagina = penetration (SEXUAL INTERCOURSE)-RAPE

· In the case of 

· Penis + mouth = penetration (ORAL INTECOURSE)- NO RAPE

· Penis + anus = penetration (ANAL INTERCOURSE)- NO RAPE

· The owner of the penis may be charged with indecent assault

Woman 

· Rape (as it is currently), is committed in respect of an alive woman (human female) 

· Not a dead one!

· Someone having and owning a vagina!

· If a woman renders some kind of assistance to a man to commit rape, they cannot be liable for rape but

· For being an accomplice to the crime of rape 

· See R v M 1950 (4) SA 101 (T) 

· Currently, no woman (unless a she-male) is legally capable of raping – this is likely to change in future 

· Currently, no man (unless a he-female), is legally capable of being raped – this is also likely to 
change

Without consent 

· Consent is one of the grounds of justification in common law offences

· If a woman consents to the sexual intercourse, the male partner has a ground of justifying his conduct – that there was freewill 

· At the same time consent is an essential element for the crime of rape

· The absence of consent is no longer proved by the fact that the woman resisted the penetration either by 

· Shouting or physically warding off the assailant 

· The fact that a woman does not physically resist/scream (as a sign of displeasure), does not mean that they have consented to the intercourse

· The fact that they insisted on the man putting some protective gear before the penetration does not also mean they consented  

Without consent

· Note: a woman may submit because of the threat of violence, fear, duress or even force – this does not mean that she is consenting 

· Consent comes as a result of a freewill 

· Consent must be 

· Real and 

· Given (freely and willingly) before the penetration 

· Whether the consent was real or otherwise, is a question of fact 

· A sex worker who discovers that the payment given is counterfeit money after the intercourse cannot cry rape! – assuming sex work is legal, she may lay a charge of fraud against the unscrupulous client 

· Where the woman suffers from a mental defect affecting her capacity to appreciate the nature of the sexual act and rendering her incapable of consenting – the assailant will be liable for rape 

Without consent (cont.) 

· Where the woman is reduced to a state of insensibility by intoxicating liquor or any other substance, she cannot be said to have consented 

· See R v K 1958 (3) SA 420 (A)

· Consent may also be vitiated by the fact that the female companion is under the age of 12 – who is in law irrebutably presumed to be incapable of consenting to sexual intercourse 

· Even if she looks much older or 

· Even of she fully understands the nature of the act and gives an undiluted consent to the intercourse!

· See R v Z 1960 (1) SA 739 (A)

Without consent (cont.)

· A woman who is sleeping is incapable of consenting to sexual intercourse

· See R v C 1952 (4) SA 117

· Duress, mistake and deceit also vitiate real consent

· Duress: 

· In R v Swiggelaar 1950 (1) PH H61 (A), it was held that ‘if a man so intimidates a woman as to induce her to abandon resistance and submit to intercourse to which she is unwilling, he commits the crime of rape’ 

· By submitting, therefore, it does not mean that the woman is consenting

· There is a difference between submitting and consenting

· Every consent involves a submission but not every submission involves a consent





Without consent (cont.)

· The threat which forces the woman to submit need not be of extreme violence 

· A threat of sufficient force to overcome any resistance is enough to make the attacker liable for rape 

· Other types of pressure include situations 

· Where a police officer threaten to arrest a woman unless she submits to sexual intercourse -still consent is lacking here

· Where a teacher threaten to fail a student unless she submits to sexual intercourse  

· Where an employer threaten to dismiss an employee unless she submits to sexual intercourse 

· Etc. 

Without consent (cont.)

· Real consent may also be vitiated by mistake e.g. 

· Error in persona - Where a man impersonates a woman’s husband 

· Error in negotio - Where a woman consents to sexual intercourse thinking that it is a medical operation (See R v William [1923] 1 KB 340, where a singing student thought her singing teacher was performing a surgical operation to improve her breathing) 

· Assuming X is HIV-positive and he has sexual intercourse with Y without disclosing his HIV-positive status. Does Y’s consent amount to real consent? Does the non-disclosure on the part of X vitiate real consent? Can it be proved that if Y knew X’s HIV-status, she could not have consented to the intercourse?  

Without consent (cont.)

· Assuming before penetration, Y consents to sexual intercourse with X. Five minutes after penetration, Y withdraws her consent. Can Y be convicted of rape if he continues to penetrate Y?

· Note: rape is complete upon the withdrawal of consent – after the five minutes, the crime’s essential elements would be present

· Assuming before penetration, Y does not consent to sexual intercourse with X. Five minutes after the forced penetration, Y gives her consent. Can Y be convicted of rape for his actions before Y gives consent?

· Note: rape is complete upon penetration – before the five minutes, the crime’s essential elements would all be present  

Fault 

· The unlawful sexual intercourse, must be coupled with fault

· The man must have the necessary intention to have the intercourse 

· The intention must be coupled with the 

· Full knowledge and foresight that the woman has not consented to the intercourse 

· Despite the knowledge and foresight, the assailant must proceed with the intercourse 

· Knowledge and foresight should also extend to the age of the female 

· Where the woman is under 12, he must know and foresee the possibility that the woman is under 12 (thus incapable of consenting)  See R v Z 1960 SA 739 (A) 

Reform (Get the Criminal (Sexual Offences Bill/2003)

· The draft Criminal Law (Sexual Offences) Amendment Bill 50/2003 (NOT YET IN FORCE) provides that 

· Any person who intentionally and unlawfully commits an act of sexual penetration with another person without such person’s consent, is guilty of the offence of rape – 

· Consent is defined as:- 

· ‘free agreement’ 

· This clause uses a gender-neutral terminology

· The perpetrator and victim may be a male or female

· A female will for the first time be guilty of rape

· The clause does not confine the offence to sexual intercourse only

· The penetration of the mouth, anus etc. would qualify for rape

· The use of objects (all sorts of gargets) would also qualify for rape  

Reform (cont.) 

· Sexual penetration is defines as 

· Penetration to any extent whatever by the genital organs of one person into or beyond the anus, mouth or genital organs of another person’ or any object, including any part of the body of an animal, or part of the body of one person into or beyond the anus or genital organs of another person in manner which simulates sexual intercourse but does not include an act which is consistent with sound medical practices which is carried out for proper medical purposes  

Reform (cont.)

· Consent (free agreement) may be vitiated by:

· Force or threat of force

· Abuse of power and authority

· False pretences and fraudulent means (See R v Cuerrier) 

· Incapacity to appreciate the nature of the act of penetration

· A contentious clause was included in the draft Bill which defined rape to include situations where a person 

· Intentionally fails to disclose to the person in respect of whom an act which causes penetration is being committed, that he or she is infected by a life-threatening sexually transmissible infection in circumstances in which there is a significant risk of transmission of such infection to that person – 
Reform (cont.)

· The Bill provides that 

· Any person who unlawfully and intentionally compels another person to commit an act of sexual penetration with a third person without their consent, is guilty of the offence of compelled rape

RAPE (STATUTORY)

· Definition: S 14 (1) (a) of the Sexual Offences Act 23/1957 provides that it is an offence for any male to have or attempt to have carnal intercourse with a girl under the age of 16 years

· Nature and Purpose of ‘statutory rape’:

· Aims at protecting immature young women from sexual exploitation by adults

· It also (unfortunately) affects sexual intercourse between young lovers who freely and voluntarily engage in sex

· It further also prevents young women from entering into a normal type of sexual relationship prematurely 

· The sanction of the punishment is in respect of the male partner even though the woman fully consented to the commission of the crime 

· It also aims at the suppression of child-prostitution, exposure to sexually transmitted diseases, and possible pregnancy 

Statutory rape (cont.) 

· Essential Elements:

· Carnal intercourse – copulation between a man and a woman by penetration of the vagina by the penis 

· Girl under 16 years of age – it is no defence that the accused was mistaken as to the age (Strict liability) /or that he his mental faculties were so impaired that he did not appreciate what he was doing (Strict liability)  

· Exceptions: 

· If the parties are married or 

· If the accused was deceived as to the girl’s age or

· The girl was a prostitute and the accused was under the age of 21 and it is the first occasion on which he has been charged  

Reforms 

· The Sexual Offences Amendment Bill (NOT YET IN FORCE) proposes the following:- 

· Acts to be punished are those ‘which cause penetration or indecent acts with certain children with their consent’

· The perpetrator may be a male or female 

· If the perpetrator (he/she) is under 16 at the time of the commission of the offence and the sexual penetration was consensual 

· This avails the perpetrator a good defence

· If the child or the person in whose care such a child had been deceived the accused into believing that such child was over 16 years

· This also avails the accused with a good defence 

· Note: this must be proved on a balance of probabilities and the  accused must have reasonably believed that the girl was over 16 years (objective test)

Sexual intercourse with young males

· Definition: in terms of the Sexual Offences Act/1957 it is a criminal offence to have unlawful carnal intercourse with a boy under the age of 16 years

· Penalty: the penalty is an imprisonment for a period of not exceeding 6 years with or without a fine not exceeding R12 000 in addition to such imprisonment

· Elements: 

· Unlawful carnal intercourse (copulation between a woman and a man by penetration of the vagina by the penis) 

· Male under the age of 16 years (unless married or accused being deceived of the boy’s age & accused being the first offender) 

· S 5 of the Immorality Amendment Act 2/1988 also penalises females who have sexual intercourse with males under the age of consent  

Assault 

· Definition: unlawfully and intentionally applying force to the person of another, or inspiring a belief in that other person that force is immediately to be applied to him or her

· Purpose and Function: 

· The application of force causes injury and/hurt

· The application of force may vary

· Criminal law prohibits the unlawful and intentional application of force 

· The application of such force may result in the death of another person 

Assault (cont.)

· Types of assault

· Common Assault

· Assault with intent to do grievous bodily harm (assault GBH)

· Indecent assault 

Assault (cont.)

· Common Assault (essential elements)

· Unlawfulness

· Force or fear

· Intention 

· UNLAWFULNESS 

· Not every assault (application of force) is unlawful

· Cases which result in the assault being unlawful are as follows:

· Court authority: Court authorising corporal punishment (e.g. corporal punishment) 

· Note: corporal punishment of juveniles is now unlawful 

Assault (cont.)

· Lawful arrest:

· Sometimes police officials may use force in effecting an arrest (especially where the person being arrested is resisting)

· The lawfulness or otherwise of such an assault is governed by the Criminal Procedure Act (see s 39-53)

· Disciplinary chastisement:

· It is no longer lawful to administer corporal punishment in SA’s schools – before this type of assault was lawful  

· Whether a parent has a right to chastise his/her child remains a question – this right is governed by common law 

· Defence of person or property:

· Where the person or property of an individual is being injured (or about to), assault in defence of the same may be lawful 

Assault (cont.)

· Consent:

· Consent (by the victim) may in certain circumstances justify an assault 

· Examples include the involvement in certain types of sport (e.g. boxing, wresting etc)

· Further examples include injury resulting from therapeutic surgical operation 

· Exceptions are made in cases where such assaults (with consent) are contrary to public policy or boni mores (e.g. sadistic beatings remain unlawful)

Assault (cont.)

· FORCE

· Under the common assault, the assault occurs where violent force is applied to the person of another 

· Causing bruising, wounding, breaking or mutilation 

· Assault may be direct or indirect 

· Direct – in the sense that the assailant/attacker attacks the victim with a weapon 

· Indirect – in the sense that the assailant causes something to injure the victim (e.g. derailing a train, overturning a bicycle, setting a dog on someone, instructing someone to strike someone etc.)

· In S v A 1993 (1) SACR 600, X, a policeman, used threats to force Y to ‘pull the wire’ (masturbate himself) - Held: X had assaulted Y  

Assault (cont.)

· Other examples of indirect application of force include a situation where 

· X administers poison, drugs excessive alcohol or even urine (non-poisonous) (See S v Mars 1962 (1) SA 848 (N) – wine)  

· The application of force may be through touching

· Especially in a manner that is insulting to the victim  

· Force may also be as a result of inspiring fear (i.e. the creation of an apprehension in the mind of the victim of the assault) E.g. 

· Where a firearm (even if unloaded) is pointed or 

· A knife is drawn, raising a fist or advancing the victim  

· Where fear is inspired, the victim must have an apprehension that the attack is imminent 

· In some cases, it will be conditional e.g.

· If you do not get out, I will squeeze your…!’ 

Assault (cont.)

· It must be proved that the accused had the ability to carry out the threat (where he issued threats)

· Even if such a threat is not carried out, the accused will be guilty of common assault  

· The apprehension on the part of the victim must be reasonable 

· The question is whether the victim had a reasonable apprehension that he/she was about to be attacked 

· Thus, the absence of such a reasonable apprehension renders the accused not guilty of assault

· INTENTION 

· Intention (legal or actual) must be proved for the assault

· Where there is only apprehension of harm being inspired, the accused must have intended to arouse that apprehension 

· Thus, mere intention to frighten a victim is sufficient for assault 

Assault (cont.)

· Assault GBH

· This type of assault is more serious than common assault 

· It involves serious bodily injury 

· Severe punishment is given depending on its seriousness 

· Essential Elements: 

· Assault

· Grievous bodily harm

· Intent 

Assault (cont.)

· ASSAULT:

· The assault take the form of applying actual force (directly or indirectly) to the person of another 

· The application of force must result in serious injuries 

· It must go beyond the application of force in common assault cases 

· GRIEVOUS BODILY HARM 

· This type of harm includes

· Emasculation (weakening) 

· Loss of sight

· Loss of hearing

· Loss of limb/organ

· Disfiguration of the face/head

· Fracture of a bone etc

· SA Law defines GBH as ‘harm which in itself is such as seriously to interfere with health’ 

Assault (cont.)

· INTENT

· Intention is an essential element of assault GBH

· It must be proved that the accused intended to cause the GBH 

· Assuming X intends a grievous injury, but causes a slight injury or none at all – X will still be guilty of assault GBH  

· Where X does not intend to cause the GBH but inflicts a serious injury – X will not be guilty of assault GBH (since intention is lacking)  

· For assault GBH dolus eventualis is sufficient for a conviction 

· See R v Bason 1961 (3) SA 279 (T)

Assault (cont.)

· Other relevant cases for Assault GBH

· S v Mdau 2001 (1) SACR 625 (W)

· S v Smith 2003 (2) SACR 135 (SCA)

Assault (cont.)

· INDECENT ASSAULT

· Definition: an assault that by its nature or design is of a indecent character 

· Essential Elements: 

· Unlawful

· Assault

· Indecent

· Intent

UNLAWFUL:

· If touching (being an assault) is coupled with consent, it is not unlawful 

· Ride on sister/brother!

· If the touching is in respect to a girl under 12 years, it is unlawful

· She is irrebutably incapable of consenting (See R v Socout Ally 1907 TS 338)  

· It the touching is in respect of a boy under 7 years

· The same principle applies 

· If the boy is above 7 years, the question is whether he appreciates that nature of the act which he is alleged to have consented to (See R v Sandy 1918 TPD and S v A 1962 (4) SA 679)

· Where the consent is given but the indecent act is contrary to boni mores, then it will be rendered unlawful  (See S v Kock 2003 (2) SACR 5 (SCA)

Assault: 

· The crime of indecent assault proscribes the touching or engaging in an activity of an erotic nature to an unwilling party 

· The touching may be directed to both male and female

· The assault involves the touching of private parts to arouse some excitement!

· The assault may also involve exposing the private parts e.g.

· Lifting up a woman’s dress (See R v M 1947 (4) SA 489 (N) or 

· Lifting a woman’s leg to expose her assets (See S v Muvhaki 1985 (4) SA 317 (Z)  

· In the true sense of the word, there is no actual violence

· Mere touching (no matter how slight) is sufficient (See R v M 1961 (2) SA 60 (O))  

· All the elements of assault must be present

Indecent: 

· Indecent assault comprise of some kind of sexual activity falling short of sexual intercourse

· By indecency, we mean

· acts of a sexual nature that give rise to sexual passion or incite the desire for sexual intercourse or the gratification of sexual desire

· Indecent acts include 

· ‘External’ intercourse (dry sex), masturbation (pulling the wire), oral genital intercourse (blow something), kissing, fondling etc.

· Is it a requirement that the touching should include the touching of a private part? 

· In R v Jeremiah 1947 (2) SA 938 (SR), the accused grabbed a woman, opened his fly and told her that he wanted to have sexual intercourse with her

· Held: Since he had not touched any ‘private’ part of her body, he had not committed an indecent assault 

Indecent:

· Compare the Jeremiah case with S v F 1982 (2) SA 580 (T), which proposes that:- 

· If the touching, although not indecent in itself, takes place with the intention of the accused touching the victim indecently and that intention conveyed to the victim 

· The accused will be guilty of indecent assault  

· Adopting this approach, it means that if X touches Y’s hand with the intention of (expressed by X) of eventually touching an erotic or private part of Y’s body – he will be guilty of indecent assault

· See also R v Abrahams 1918 CPD 590

Indecent:

· Facts in S v Kock

· The accused, aged 27, was a music teacher who was charged with indecent assault in respect of boys under the age of 16

· He had shown the boys a video with pornographic content, played suggestive games with them

· During the time, alcohol was also consumed couples with body massages (with creams and oils) – not in an explicitly erotic way

· The accused shared a bed with the boys at night led them in the practice of ‘white magic’ rituals

· The boys consented to the activities, which eventually outraged their parents  

· Held: the accused was not responsible for the assault on the boys 

· Note: this decision has been criticised in that it restricted the definition of indecent assault 

Indecent:

· The decision in S v Kock, among other cases, prompted the introduction of clause 19 of the 2004 working draft of the Criminal Law (Sexual Offences) Amendment Bill which includes the offence of 

· ‘grooming of a child to commit a sexual offence’  

Intent:

· Intention is also an essential element 

· The intention should not only be to assault, but to assault indecently 

· Where X intending to assault Y by hitting Y’s head but instead hitting Y’s private parts, 

· There is no intention to assault indecently

· But there is an intention to assault 

· X will be guilty of common assault

November Examination 
2 hours - 3 Compulsory Questions

· Prepare yourself for hypothetical (as opposed to essay) questions only!

· No dolus eventualis or conscious negligence will be asked!

· Give yourself 40 minutes to answer each question 

· Highlight your cases (you need to know the cases)

· State facts or principles (depending on the relevance of the case) – you will decide what is more relevant

· Write legibly (with sub-topics dividing your answer) 

· Identify the criminal offences/legal issues raised by the factual situation

· Grounds of Justification/Common Purpose/Attempts/Theft/Robbery/Fraud/Rape/Assault

November Examination

· Give a definition of the crime involved 

· State if the crime is a common law offence or statutory 

· If it is a statutory crime, name the statute! 

· Give the legal position (criminal law) with respect of that legal issue raised (if at all) 

· List and discuss the essential elements of the crime  

· Apply the relevant case law to the facts (very important!)

· It is imperative that you know all the cases dealt with and referred to in the lecture notes!

· If the hypothetical facts are similar to a decided case, state that case and 

· support you answer with other relevant cases

· Discuss the liability of the accused person (s) 

· YOU WILL NOT BE EXAMINED ON ANYTHING THAT HAS NOT BEEN COVERED IN THE LECTURE NOTES!
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