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[zFNz]Flynote : Sleutelwoorde

Contract - Legality - Restraint of trade - Constitutional implications - Onus of proof - Constitution, s 22 read with s 36(1) - Restraint of trade constituting limitation on  H  restrained party's s 22 rights - No longer correct to impose onus of proving incompatibility with public policy on restrained party - Restraining party having duty to establish that restrained party having forfeited right to constitutional protection - Restraining party accordingly having to establish, in addition to invoking contract and proving breach, that restraint reasonable and justifiable in open and  I  democratic society based on human dignity, equality and freedom. 

Contract - Legality - Restraint of trade - Constitutional implications - Constitution, s 22 read with s 36(1) - Common law as developed by Courts complying with requirements of s 36(1) as to limitation of s 22 right to freedom of trade, occupation and profession.  J 
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Contract - Legality - Restraint of trade - Reasonableness of - Protectable  A  interest - Confidential information or trade secret - In order to qualify as confidential, information must (1) involve and be capable of application in trade and industry; (2) not be public knowledge and public property; and (3) be of economic value to person seeking to protect it - Ordinary general information about business not becoming confidential merely because proprietor chooses to call it so.  B 

[zHNz]Headnote : Kopnota

The party seeking to enforce a covenant in restraint of trade traditionally had to do no more than to invoke the provisions of the contract and prove the breach; the party seeking to avert enforcement, on the other hand, had to prove on a preponderance of probability that it would be unreasonable to enforce the restraint. The onus was accordingly on the party wishing to show that the restraint should  C  not be enforced. (At 208H - 209A.) Section 22 of the Constitution of the Republic of South Africa Act 108 of 1996, however, guarantees the right of freedom of trade, occupation and profession, and it is inconsistent with s 39 of the Constitution (which obliges the Courts to develop the common law to promote the spirit, purport and objects of the Bill of  D  Rights) to impose the onus to prove a constitutional protection on the party seeking to enforce it. Accordingly the party seeking to enforce a provision restricting a fundamental right of the other party has the duty of establishing that the other party has forfeited his or her right to constitutional protection. Accordingly the party seeking to enforce a covenant in restraint of trade now had, in addition to invoking the covenant and proving breach, to show that  E  the restraint was reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom. (At 209C - G.)

Insofar as a restraint of trade is a limitation of the right to freedom of trade, occupation and profession entrenched in s 22 of the Constitution, the common law as judicially developed complies with the requirements laid down in s 36 of the Constitution regarding the  F  limitation of such a right. The common law on restraints of trade is of general application, and restraints are only enforceable if they are not in conflict with public policy. A restraint is contrary to public policy if its enforcement would be contrary to the public interest. It would most likely be contrary to the public interest if it is unreasonable, and unreasonable if and to the extent that it does not  G  seek to protect a legitimate interest of the one party, or if it does purport to protect an interest, such interest is eclipsed by the interest of the other party not so restrained. (At 209G/H - J.)

If the interest sought to be protected by the restraint is information, such information must be confidential information. In order to qualify as confidential, the information must involve and be capable of application in trade or industry; not be public knowledge and public  H  property; and be of economic value to the person seeking to protect it. It must be kept in mind that ordinary general information about a business does not become confidential simply because the proprietor chooses to call it that. (At 210H - I.)

[zCAz]Cases Considered

Annotations

Reported cases  I 

Alum-Phos (Pty) Ltd v Spatz and Another [1997] 1 All SA 616 (W): dictum at 623f - i applied 

Basson v Chilwan and Others 1993 (3) SA 742 (A): not followed 

CTP Ltd and Others v Argus Holdings Ltd and Another 1995 (4) SA 774 (A): dictum at 784A - B applied  J 
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Holomisa v Argus Newspapers Ltd 1996 (2) SA 588 (W): referred to  A 

J Louw and Co (Pty) Ltd v Richter and Others 1987 (2) SA 237 (W): dictum at 243B - C applied 

Magna Alloys and Research (SA) (Pty) Ltd v Ellis 1984 (4) SA 874 (A): not followed 

Plascon-Evans Paints Ltd v Van Riebeeck Paints (Pty) Ltd 1984 (3) SA 623 (A): referred to. 

[zSTz]Statutes Considered

Statutes  B 

The Constitution of the Republic of South Africa Act 108 of 1996, ss 22, 36 and 39: see Juta's Statutes of South Africa 2003 vol 5 at 1-148, 1-150 and 1-151. 

[zCIz]Case Information

Application to enforce restraint of trade. The facts appear from the reasons for judgment.  C 

F G Richings SC for the applicant. 

K Swain SC for the respondent. 

Cur adv vult.  D 

Postea (March 27). 

[zJDz]Judgment

Kondile J:

Applicant carries on business as a distributor, supplier and maintainer of office automation equipment, including accessories and consumables. It also leases and  E  rents out such equipment. Such equipment includes photocopiers and other document duplicating machines, fax machines, answering machines, computers, printers and the like. The accessories and consumables include paper, cartridges, chemicals and other commodities used with those machines. Applicant distributes Canon products throughout KwaZulu-Natal and to this end it has established a number of branch  F  offices in KwaZulu-Natal at Pietermaritzburg, Pinetown, Richards Bay and Ladysmith. 

On 1 June 1998 applicant employed first respondent as branch manager in Pietermaritzburg. During March 1999 first respondent resigned as branch manager and with effect from 1 April 1999 took up a position at the same branch as an ordinary sales representative.  G  During July 1999 first respondent concluded a fresh employment contract (the contract) with applicant. The material clauses are as follows: 


'20. Restraints 


20.1
Against disclosure or use of information  H 



20.1.1
he employee shall not, directly or indirectly, use for his own benefit, or the benefit of any other person, firm, company or corporation and shall keep confidential and not disclose, any trade secrets or confidential information of Canon, or any information concerning the organisation, functions, transactions or affairs of Canon and shall not use such information in a manner which may injure or cause loss either directly or indirectly to Canon.  I 



20.1.2
For the purposes of this clause, the expression ''trade secrets and confidential information of Canon'', Canon product developments, and selling aids, shall include but shall not be confined to the formulae of compounds, technical details, techniques, know-how, method of operating, cost and source of material, pricing and  J 
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purchasing policies, names of customers and potential customers of  A  Canon (including potential customers of Canon whom Canon have not yet contracted but intend contracting for the purpose of doing business). 


20.3
On employment 



20.3.1
The parties record that as an employee of Canon, and in the course of providing services to Canon, the employee will acquire certain confidential information relating to Canon's trade  B  secrets, customer lists, product specifications, product developments, finance factoring information and confidential information of Canon. In the circumstances, the employee agrees that it is fair and reasonably necessary for the protection of Canon's business and proprietary interests that he should be restrained from competing with Canon for a  C  reasonable period. 



20.3.2
The employee accordingly undertakes not at any time while he is employed in any capacity by Canon, for a period of three years after termination of his employment by Canon for whatever reason, to be interested or engaged whether directly or indirectly, and whether as a proprietor, partner, shareholder, member, director, employer,  D  employee, agent, consultant, or otherwise, in any firm, business or undertaking which carried on any activity, either solely or in conjunction with any other party, in competition with the business carried on by Canon or any of its subsidiary and/or associated companies to the extent that such competition is detrimental to the interests of Canon and its subsidiary and/or associated companies  E  unless otherwise agreed to by Canon in writing. 



20.3.3
In the event of there being a dispute between Canon and the employee as to whether such competition is detrimental to the interests of Canon and its subsidiary and/or associated companies, the onus shall be on the employee to prove that such competition is not detrimental to the interests of Canon and its subsidiary and/or  F  associated companies.' 

On 16 August 1999 first respondent gave applicant 24 hours' notice of termination of his services. With effect from 1 November 1999 first respondent took up employment with second respondent in Pietermaritzburg. Second respondent carries on an activity in competition with the business carried on by  G  applicant. Applicant therefore seeks to enforce the restraint contained in paras 20.1 and 20.3 of the contract. First respondent has disputed the enforceability of the restraint. 

The first issue to be decided is where the burden of proof lies. In terms of the decision in Magna Alloys and Research (SA) (Pty) Ltd v Ellis 1984 (4) SA 874 (A) the onus in matters of this nature is on the party wishing to show that the restraint should not be  H  enforced. Botha JA in Basson v Chilwan and Others 1993 (3) SA 742 (A) at 776I - 777B expressed his views as follows, on this issue: 


'The incidence of the onus in a case concerning the enforceability of a contractual provision in restraint of trade does not appear to me in principle to entail any greater or more significant  I  consequences than in any other civil case in general. The effect of it in practical terms is this: the covenantee seeking to enforce the restraint need do no more than to invoke the provisions of the contract and prove the breach; the covenantor seeking to avert enforcement is required to prove on a preponderance of probability that in all the circumstances of the particular case it will be unreasonable to enforce the restraint; if the Court  J 
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is unable to make up its mind on the point, the restraint will be enforced. The covenantor is burdened with the  A  onus because public policy requires that people should be bound by their contractual undertakings. The covenantor is not so bound, however, if the restraint is unreasonable, because public policy discountenances unreasonable restrictions on people's freedom of trade. In regard to these two opposing considerations of public policy, it seems to me that the operation of the former is exhausted by the placing of the onus on the covenantor; it has no further  B  role to play thereafter, when the reasonableness or otherwise of the restraint is being enquired into.' 

The question that needs to be answered is whether the provisions of s 22 of the Constitution of the Republic of South Africa Act 108 of 1996 (the Constitution) alter that position. That section reads: 


'(22) Freedom of trade, occupation and profession.  C 


Every citizen has the right to choose their trade, occupation or profession freely. The practice of a trade, occupation or profession may be regulated by law.' 

Prior to the Constitution becoming the supreme law in this country, the Magna Alloys decision above was binding on every South African Court. However the duty of every South African  D  Court now is to take into account the provisions of the Constitution particularly the Bill of Rights. Section 39(2) of the Constitution provides that when interpreting any legislation, and when developing the common law or customary law, every Court, tribunal or forum must promote the spirit, purport and objects of the Bill of Rights. The  E  restraint of trade clause in the contract constitutes a limitation on first respondent's fundamental right to freedom of trade, occupation and profession. It is inconsistent with the Constitution to impose the onus to prove a constitutional protection on the first respondent. Accordingly applicant, which seeks to restrict first respondent's fundamental right, has the duty of establishing  F  that first respondent has forfeited his right to constitutional protection. Applying this conclusion to the views expressed by Botha JA above it seems to me that applicant needs to do more than to invoke the provisions of the contract and prove the breach. In addition and in terms of s 36 of the Constitution, it has to show that the restraint is reasonable and justifiable in an open and democratic society based  G  on human dignity, equality and freedom. See Holomisa v Argus Newspapers Ltd 1996 (2) SA 588 (W). 

Insofar as a restraint is a limitation of the right to freedom of trade, occupation and profession, entrenched in s 22 of the Constitution, the common law as developed by the Courts complies with the requirements laid down in s 36(1) of the Constitution as to the  H  limitation of such a right. The common law in regard to restraints of trade is of general application and such restraints are only enforceable if they are not in conflict with public policy. A restraint would be adverse to public policy if its enforcement would be contrary to the public interest. It would most likely be contrary to the public interest if it is unreasonable. It would be unreasonable if and to the  I  extent that it does not seek to protect a legitimate interest of the one party; or if it does purport to protect an interest, such interest is eclipsed by the interest of the other party not to be so restrained. See CTP Ltd and Others v Argus Holdings Ltd and Another 1995 (4) SA 774 (A) at 784A - B.  J 
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According to Wille and Millin's Mercantile Law of South Africa 8th ed by Coaker and Zeffertt at pp 48 - 9.  A 


'(A)n employer is not entitled to prohibit competition as such; he may only place a restraint upon the actions of his servant to the extent necessary to protect himself against an improper use by the servant of the knowledge which he has acquired in his master's service. The permissible extent of any covenant imposed upon a servant must be tested in every case by the character of the work done and by the consideration whether, having regard to that, the  B  attempted restraint goes further than is reasonably necessary for the protection of the proprietary rights of the employer, which may take the form of either trade secrets or trade connections.' 

(My emphasis.) The question whether protectable interests exist forms part of the enquiry whether the enforcement of the restraint is  C  reasonable and enforceable or unreasonable and unenforceable. The following issues, which comply with the requirements of s 36(1) of the Constitution, have therefore to be considered in determining whether or not a restraint of trade is reasonable or unreasonable: 


(a)
Is there any interest of the one party which is deserving of protection at the termination of their agreement?  D 


(b)
Is such interest being prejudiced by the other party? 


(c)
If so, does such interest so weigh up qualitatively and quantitatively against the interest of the other party that the latter should not be economically inactive and unproductive?  E 


(d)
Is there another facet of public policy having nothing to do with the relationship between the parties which requires that the restraint should either be maintained or rejected? 

Basson v Chilwan and Others 1993 (3) SA 742 (A) at 767G - H. 

The principal interest which applicant avers it seeks to protect by way of the interdict sought, is its customer/client base on its  F  computer system, which indicates the names, addresses, telephone numbers of clients, rental details, service details and details of consumables purchased, and which it regards as 'highly confidential'. Applicant maintains that first respondent's knowledge of applicant's existing customer/client base, in particular of the details of clients who would, in the future, be requiring an  G  'up-grade' of equipment which was rented, the training afforded to first respondent and therefore the knowledge he acquired of applicant's business and modus operandi, deserve protection. 

In order to qualify as confidential information, the information concerned must comply with three requirements. First, it must involve  H  and be capable of application in trade or industry, ie it must be useful. Second, it must not be public knowledge and public property, ie objectively determined it must be known only to a restricted number of people or to a closed circle. Third, the information objectively determined must be of economic value to the person seeking to protect it. Ordinary general information about a business does not become confidential because the proprietor chooses to call it  I  confidential. See Alum-Phos (Pty) Ltd v Spatz and Another [1997] 1 All SA 616 (W) at 623f - i. 

First respondent disputes that applicant's client base is 'highly confidential' and alleges that sales representatives were allowed to write down  J 
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all the details they needed from the computer screen. This allegation has not been contradicted by applicant on the  A  papers. First respondent accordingly contends that the fact that sales representatives were allowed to record whatever details they wanted was inconsistent with the details being 'highly confidential'. First respondent further disputes the importance of the details of applicant's client base on its computer system. Applicant does not dispute the following allegations made by first respondent: That  B  the computer system containing applicant's existing client base was of minor significance in regard to his sales efforts, because such base was extremely small relative to other competitors in Pietermaritzburg and a large number of customers which were reflected on the computer system, were already known to him because of his prior experience with  C  Nashua; that if there were customers that he was not previously aware of, they were relatively new customers and were therefore not of much significance for further sales; that in performing his function of obtaining sales for applicant, he mainly relied upon his previous experience and knowledge of market conditions, business and customers and their needs in Pietermaritzburg, that he had previously acquired in  D  his employment with Nashua in Pietermaritzburg. With reference to applicant's business and modus operandi first respondent denies that he received any special training or knowledge from applicant and alleges that this aspect of applicant's business did not differ in any material respect from other businesses he had been employed by, in the same field, as they all basically sell  E  office equipment. First respondent maintains that his previous experience had qualified him to rent office equipment, how to structure a deal, how to use the factor sheet, how to identify potential rental deals and how to calculate a rate for an up-grade and how to use a computer for this purpose. Furthermore if as applicant alleges the way  F  it uses its computers is unique to it, it cannot be useful to second respondent if the latter uses a different system. First respondent further alleges that the technical information of rival products is widely known; that the basic principles of fax machines and other equipment are common to various manufacturers and that he had already been trained by other manufacturers in all aspects of various  G  products; that he was aware of details of maintenance agreements, rental agreements, service agreements and price lists because of experience in previous employment; that applicant itself alleges that it trained first respondent on the details of rivals' equipment indicates that rival manufacturers' specifications are widely known and supports first respondent's assertion that he had acquired  H  such knowledge in his previous employment with rivals; that furthermore the operation of digital machines was taught to customers and brochures were made available to them to promote applicant's products. First respondent, on the papers, was continuously employed in Pietermaritzburg for a period of seven years, doing the same job as he did for applicant. In fact it is not disputed by applicant that before  I  joining applicant first respondent had 13 years' experience in the field of sales of office equipment and was highly experienced and knowledgeable in his field. 

It is apparent from the foregoing that there are real disputes of fact on the papers which cannot be satisfactorily determined without the aid of  J 

2005 (3) SA p212

KONDILE J

oral evidence. The legal position where there are disputes of fact on the affidavits is that a final order may be granted if those  A  facts averred in the applicant's affidavits which have been admitted by first respondent, together with the facts alleged by first respondent, justify such an order. An exception however exists where a denial by first respondent of a fact alleged by applicant may not be such as to raise a real, genuine or bona fide  B  dispute of fact and the Court may be justified in rejecting such denials on the papers. See Plascon-Evans Paints Ltd v Van Riebeeck Paints (Pty) Ltd 1984 (3) SA 623 (A) at 634G - I. On the facts averred by applicant and admitted by first respondent together with facts alleged by respondent, applicant has not established that there is information which, in terms of the Alum-Phos case above, qualifies as confidential information.  C  For this reason alone the application for a final order should fail. 

Applicant also relies on the fact that first respondent, by signing the agreement admitted that he would, in the course of his employment, acquire confidential information relating to the applicant's customer list. Although this is a factor to be considered, a court is not bound by the parties' assessment of the situation.  D  Furthermore that factor should be weighed against another factor which is that first respondent's bargaining power was less than that of applicant. Applicant's unreasonable use of its bargaining power is borne out by the concession it made in these proceedings that the duration of the restraint in the contract it made first respondent  E  sign was unreasonable. When dealing with this issue Kerr in The Principles of the Law of Contract at pp 206 - 7 said the following: 


'The reason why the court will take a more favourable view of a restraint in a contract between parties in an equal bargaining position is that such parties have the normal opportunities to judge for themselves and to ensure that the terms upon which they agree are  F  reasonable. This circumstance gives rise to an assumption that the terms are reasonable in fact; but a court is not bound by the parties' assessment of the situation and may find the terms to be unreasonable. 


An example of the difference in approach is to be found in restraints on competition per se, ie covenants restraining the covenantor from competing with the covenantee on the same basis as any other member of the profession or trade. Such covenants are normally  G  upheld if they are entered into in connection with the sale of a business together with the goodwill attached; they are normally rejected if they are entered into in connection with employer-and-employee contracts where the employee is to learn the trade or business. The reason why they are rejected in employer-and-employee contracts is that an employer is not entitled, in the absence of any other ground such as possession of trade secrets,  H  etc to restrain his employee from exercising his acquired skill and knowledge; not even if the employee acquired it all in the service of employer.' 

The undisputed facts of this case indicate the uniqueness of the circumstances of this particular case. In this regard and in J Louw and Co (Pty) Ltd v Richter and Others 1987 (2) SA 237 (N) at 243B - C Didcott J held:  I 


'From the judgments that were delivered one learns the following, all of which is now clear. Covenants in restraint of trade are valid. Like all other contractual stipulation, however, they are unenforceable when, and to the extent that, their enforcement would be contrary to public policy. It is against public policy to enforce a covenant which is unreasonable, one which unreasonably restricts  J 
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the covenantor's freedom to trade or to work. Insofar as it has that effect, the  A  covenant will not therefore be enforced. Whether it is indeed unreasonable must be determined with reference to the circumstances of the case.' 

(My emphasis.) See also Basson's case above. 

At the time of employment by applicant, first respondent had already acquired, as a result of employment training in business rivals  B  of applicant, trade secrets including manufacturing processes and methods of operating and knowledge of business conditions and trade connections. It is further established, on the papers, that first respondent, before joining applicant, had intimate and extensive knowledge of customers of office equipment in Pietermaritzburg and their office equipment needs built up over a period of seven years doing the same job as he subsequently did for applicant. He was well  C  known amongst such customers as a salesman of office equipment. First respondent was probably specifically employed by applicant to exploit such knowledge for its own gain. 

On these facts, even assuming that applicant has shown some interest  D  deserving of protection and even assuming that the onus is still on a covenantor, respondent has proved on a preponderance of probability that in all the circumstances of this particular case applicant's interest is eclipsed by first respondent's interest not to be restrained. It would therefore be unreasonable, unjust or not in the public interest to enforce the restraint and prevent first respondent from earning a living.  E 

In the result the application is dismissed with costs.

Applicant's Attorneys: Mason Weinberg Inc. Respondent's Attorneys: Venn Nemeth & Hart.  F
