	Minister of Safety and Security v Carmichelle ‘2004


The case went to the Constitutional Court as an application for special leave to appeal from the order of the SCA on the grounds that the SCA and the High Court failed to develop the common law in accordance with the spirit, purport and objects of the Bill of Rights as mandated by s 35(3) of the interim Constitution and s 39(2) of the final Constitution.  

As we noted in 2001, the Constitutional Court:

1)  upheld the constitutional requirement that the Courts in South Africa promote the spirit purport and objects of the Constitution when developing the common law (35IC; 39(2)FC) ([37-40]);

2) required that this take place, starting with the trial Court, all the way up through the Supreme Court of Appeal and finally, if appropriate, the Constitutional Court ([50-55]);

3) decided that the case was complex enough to warrant a full hearing to determine if a legal duty existed ([80-81]); and

4) gave guidance as to why the claimant’s case may have merit given the Constitution.
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However, the Constitutional Court did not decide the case on the merits and thus did not decide that a legal duty did in fact exist. Rather is sent the case back down to Chetty J for a determination on the merits, consistent with its judgement.

The primary dispute in this case was whether the omissions by the police and prosecutor were wrongful in light of section 39(2) of the Final Constitution 

Coetzee, the man who attacked Ms. Carmichelle in August of 1995, had committed an indecent assault in June of 1994, and less than 6 months later (March of 1995) raped and attempted to kill another woman [7].   

Mr. Trengrove, for the plaintiff, argued that the police and prosecutors had failed to act to prevent the attack on Ms. Carmichelle on no less than three separate occasions [7]: (1) in March after his arrest for the rape and attempted murder, (2) in April, after the prosecutor had interviewed Coetzee, after his attempted suicide, and after his return from a psychiatric evaluation (3) in June after the owner of the house in which the attack on Ms. Carmichelle took place had reported that Coetzee had been snooping around her house and had attempted to break in [25].

During the course of the trial, the primary police investigator, Klein was found to have fabricated a set of false justifications for his failure to oppose the release of Coetzee after his arrest for rape and attempted murder of a Ms. Eurona in March [16]. 

Louw, the prosecutor also conceded that she was in error in agreeing to his release in April after his psychiatric exam [24], and in not assuring that he was arrested after the trespass and attempted break-in in June [25]. 

Council for the State attempted to argue that it was questionable whether propensity to commit a crime was a relevant factor in opposing bail or whether the main consideration was whether the accused would stand his trial [21]. There was also an attempt to argue that the provisions of the Interim Constitution that provided that an accused had a right to bail ‘unless the interest of justice determined otherwise’ made it such that the police and prosecution could not be faulted for erring on the side of bail or freedom [22]. 

Chetty J did not accept either argument as it was clear to him that it must have been apparent to the police and prosecution that Coetzee either could not or would not control his sexual aggression [21] and that even if it was generally safe to err on the side of freedom, given the facts of this case, they should have opposed bail [22]

Turning to the inquiry under section 39(2) of the Final Constitution, Chetty J noted the Constitutional Court’s holding that there was a two stage analysis: the first to determine if the common law was in need of development under section 39(2), and the second to determine how to make that development [28]. 

Chetty J found the constitutional duty “enshrined in ss 10, 11 and 12 of the Constitution which entrench the right to dignity, life, and freedom and the security of all person” [30], along with Section 7(2) which imposes a duty on the State to respect, protect, promote and   fulfil the rights in the Constitution [30]. 

Chetty J followed the Constitutional Courts guidance in noting that it is the police and prosecutor who are the primary agencies for protecting, not only the general public, but women in particular against violent crime [30]. 

With this in mind, and following the submission by Mr. Trengrove for the plaintiff, Chetty J revisited the conventional test for wrongfulness and held that “Reasonableness, on which the legal convictions of the community are based, is now to be found in the Constitution and not in some vague notion of public sentiment or opinion” [31].  

On the issue of wongfulness, the Court concluded that “the enquiry whether the State owed the public in general, and women in particular, a duty at private law to exercise reasonable care in the prevention of violent crime, the proper application of the test requires one to attach primary significance to these constitutional imperatives” [32]. 

Given the above facts, the imperatives noted above, and the lack of public law remedy, the Court held that the police and prosecutors owed the plaintiff a delictually cognizable legal duty to protect her against the risk of sexual violence perpetrated by Coetzee [32]. 

In response to worries of the floodgates of litigation opening Chetty J was careful to limit his decision to the facts of this case, noting that the standard is simply to act with the care and diligence of the ordinary police person and prosecutor [32].

