[32] The evidence of the third respondent at the hearing before the second respondent was that there was a fundamental difference between the relationship of a priest with a church as opposed to a secular relationship, because there was no entitlement between the parties, yet he maintains that once he was issued with a licence a binding legal contract of employment was concluded between  E  him and the church. This argument is difficult to comprehend. If he concedes (as he has) that he could not force applicant to remit the stipend to him in a court of law nor that the applicant could enforce his performance through a secular court, how then could there be a binding employment contract between them enforceable in the secular and  F  civil court. Third respondent refers to the correspondence that was forwarded to him by one of applicant's priests, offering him the post with the applicant. This offer also indicated what benefits he would receive if he accepted the position. According to him, the fact of his being licensed was a demonstration of the acceptance of the offer, and thus the coming into being of a valid and enforceable legal contract.  G  While I accept that there was an offer and acceptance, I do not accept that an offer and acceptance such as evinced here gave rise to a binding contract of employment. In this respect I agree with the dictum set out by Mummery LJ in Coker (supra), where he held that an offer, acceptance and consideration are not sufficient to create a contractual relationship  H  giving rise to a legally enforceable obligation - offer, acceptance and consideration must be accompanied by an intention to create a contractual relationship giving rise to an enforceable obligation. This dictum is in line with the basic principle of contract applicable in our law. 

[33] The undisputed evidence led by the applicant's witness was that there never was an intention on the part of the applicant to  I  create a legally binding employment contract. The third respondent's submission that his intention was indeed so was contradicted by his very evidence that the relationship as a licencee with the applicant was governed by ecclesiastical law.  J 
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[34] In the circumstances, while it is so that the duties and obligations of one to the other could be interpreted as constituting an  A  employment contract, the duties and obligations, like the offer, acceptance and consideration cannot create an employment contract where the parties themselves had not intended one to come into existence. 

[35] The licensing ritual on which third respondent relies as proof of the intention to create a legally enforceable employment  B  contract does not provide any support for third respondent's contention. The very basis of the licensing process is religious: the oath, declaration and 'parting' words remove it from the realm of creating civil obligations. The oath of obedience taken by the third respondent is no different to the oath he took when admitted to the priesthood without being given any ministry or benefits. Committing him  C  to 'the cure, the care of souls' can hardly be seen as a welcome to an employment relationship. 

[36] The licensing process is no more than a formal entry of a priest to the ministry, to put his calling - which comes from God - into action. While it may be difficult to comprehend a 'calling from God', the applicant and the third respondent agree that the very basis  D  upon which their relationship exists is that 'calling'. This being so, the church must be seen as providing the space for those called upon by God to give effect to that calling. The fact that in providing that space it may be providing all the features of an employment relationship cannot make that relationship an employment one.  E 

[37] Furthermore, in the matter of Paxton v Church of the Province of Southern Africa, Diocese of Port Elizabeth (unreported case No NH 11/2/1985 (PE)) the industrial court, faced with an identical point in limine and dealing with another diocese of the applicant church, examined the relevant provisions of the  F  constitution of the church and the canons and concluded as follows: 


'The picture which emerges both from a study of the relevant provisions of the constitution and canons, the acts, and the actual features of the relationship between the parties, is not one of employment. Rather, it is a picture of a spiritual relationship, commencing in formal terms with the applicant taking an oath of  G  canonical obedience to the bishop, being invested with the spiritual office of a priest, being licensed to officiate as a priest and authorised to administer the sacraments and perform various other ministrations and duties in accordance with the canons of the church. Certainly the applicant was subject to the authority and discipline of the respondent, but such authority and discipline are derived not  H  from any employment relationship between the parties, but from the ecclesiastical authority of the respondent, as exercised by its institutions and office-bearers in positions of ecclesiastical superiority in relation to the applicant.' 

[38] I agree with the above conclusion and I am satisfied that there was in fact no intention on the part of either the applicant or the third respondent to enter into a legally enforceable  I  employment contract. The failure by the second respondent to consider this issue, as I have stated earlier, constituted a reviewable irregularity because it goes to the very root of whether or not the first respondent has jurisdiction to entertain the dispute.  J
