CRIMINAL LAW
“Criminal Law is the branch of national law that defines certain forms of human conduct as crimes and provides for the punishment of those persons with criminal capacity who unlawfully and with a guilty mind commit a crime.”

CRIME
“A crime is conduct which is formally and legally forbidden and which may in principle be prosecuted only by the state.  It always results in an imposition of punishment.”

In every society certain forms of conduct are so deeply disapproved of as to cause the community to believe that some form of retaliation should be taken against those who engage in such conduct.  Conduct thought to deserve such retaliation is called ‘crime’ and the retaliation is called ‘punishment’.  

Difference between Delict and Crime

An act which is a crime may also be a delict – A assaults B.  B can claim damages from A in terms of a delictual action.  B can also lay a criminal charge against A for the crime of assault.  However, not all delicts will constitute a crime as an important element of crime is the intent – damage to property will only be a crime if it is done maliciously and not negligently.
	DELICT
	CRIME

	· Complainant is always the state
	· Complainant is always an individual

	· Crimes are directed against the public interests
	· Delicts are directed against private interests

	· Criminal Law is a branch of public law
	· Delict is a branch of private law

	· State prosecutes perpetrator regardless of victim’s desire
	· Decision whether to prosecute is based on the parties themselves

	· Guilt needs to proven beyond a reasonable dount
	· Guilt needs to be proven on a balance of probabilities


In favoruem libertas – if it is not clear what the law is then the doctrine of interpretation ‘in favour of liberty’ will then be used.  Therefore, crime must be very strictly defined and what a crime is must be known by the general public.

Sources of Criminal Law

1. Legislation e.g Criminal Procedure Act

2. Case Law

3. Common Law

Punishment

Criminal Law forbids certain forms of human conduct, and attaches certain sanctions to the prohibition.  Punishment involves deprivation of liberty, property or infliction of suffering.  Capital and corporal punishment are no longer regarded as legitimate sentencing options in South Africa.  
Punishment is the aim of criminal law.  There are various theories as to why a society needs to have punishment for people who commit crimes

1. AbsoluteTheory – punishment is the end itself.  These theories see punishment as the just desert of the criminals
· Retributive Theory – retribution is the end outcome.  The criminal has disturbed the balance of legal and social order which can only be restored once the criminal has been punished.  This is a backward looking theory.

2. Relative Theories/Utilitarian Theories – punishment is seen as the means to another end

· Preventative Theory – punishment used to prevent crime from happening again

· Deterence Theory – punishment used to deter people from committing similar crimes from the fear of the punishment

· Reformation and Rehabilitation – punishment used to reform offender so that they can enter into society.

The Function and Objects of Criminal Law
Criminal law is a social mechanism that is used to coerce members of society, through the threat of punishment, to abstain from conduct that is harmful to various interests of society.  Its objects are to promote individual autonomy, the welfare of society and its members by establishing and maintaining peace and order and furthering fundamental human rights.

The Criminal Trial 
An apparently startling realization is that the forensic encounter in a criminal case is only between the state and the accused.  The victim of crime is not a central participant in the trial.  

The complaint that the accuse has committed a crime, the charge, made by the community is put to the court by another public official at the trial and the prosecution produces information that will serve to convince the court that the accused did indeed commit the crime.  After all the evidence is heard, the court considers whether the accused is ‘guilty’.  For this purpose it applies certain principles of law, known as the general principles of liability, that determine which persons ought to be punished for their conduct.  The final stage of a criminal prosecution is the penal stage, which may involve imprisonment, fines or an order of correctional supervision.  
Principles of Legality
There are 2 broad principles of legality:

1. Nullem crimen sine lege

· There can be no crime without fault - - - there has to be intention

· There can be no crime without law - - - the law tells us what intention needs to exist for the specific crime

2. Nullem poena sine lege

· Can not have punishment without law

Practical implications of these principles

· Criminal law must be accessible

· Must know what crimes exist and requirement for crimes

· Definition for crimes should be precise and specific

· In case of statutory crimes, definition should be an express term of the statute i.e. it must be clear that the statute is creating a crime and what the crime and punishment is.

· Punishment can only be inflicted for crimes that were crimes that were created before the violation – cannot be convicted of a crime retrospectively.

Crime and its elements

CRIME = ACTUS REUS + MENS REA
CRIME = CONDUCT + MENTAL COMPONENT

ACTUS REUS
The Actus Reus consists of 4 elements all of which need to be present in order to have actus reus:

1. Conduct: - can occur by commission or omission

2. Voluntariness – conduct must be done voluntarily

3. Causation – perpetrator must be both the factual and legal cause i.e. both factually and legally linked to the crime

4. Unlawful – perpetrator could have certain grounds of justification (goj) against unlawfulness.  In order to prove unlawfulness the state must disprove the grounds of justification including:

· Private defence

· Necessity 

· Consent

· Superior Orders

· Public Authority

De minimus non curat lex -  the law does not bother itself with trivialities.

MENS REA

Mens rea consists of 2 elements:

1. Capacity

2. Fault

Capacity

In order for a person to have criminal capacity they must have:

1. Insight – capacity to appreciate the wrongfulness of your conduct

2. Self control – capacity to act in accordance with that appreciation

Capacity can be vitiated by

a)  Youth 

b)  Insanity

c)  Intoxication – in certain situations

d)  Severe emotional stress (ses) e.g. battered woman syndrome, which depends on the circumstance or the environement or extreme provocation

Fault

Fault consists of 2 elements:
1. Intention 

2. Negligence

Intention

There are 3 types of legal intention in SA law

1. Dolus Directus – the actual objective and aim of the perpetrator to commit the crime e.g. kill

2. Dolus Indirectus – objective other than the crime but in order to achieve objective must commit the crime e.g. objective to burn down house which know that people may be in the house but in process people died.  Not objective to kill them though

3. Dolus eventualis – S v de Bruyn set the precedent that in order to meet the requirement of requirement of fault, dolus eventualis is adequate to

a. Foresee the eventuality of death by their conduct (foresight)

b. Take such possibility into your thought

c. Proceed reckless regardless of the possibility


e.g. aim to burn down building to hurt someone’s business, can foresee that there will be people in 
business but proceed recklessly to this danger and burn it anyway and in process people die.

Negligence
The test for negligence is what a reasonable person would consider appropriate.  The legal convictions of the community inform what a reasonable person would do in a given situation.  The test for negligence is whether a reasonable person would have foreseen harm resulting from his action and have taken steps to prevent such harm.

In order to show that the defendant has been negligent, the state must show:

1. The reasonable person would have foreseen harm resulting from his conduct

2. The reasonable person would have taken steps to guard against such harm

3. The perpetrator failed to take such steps and thus is criminally negligent

Every common law crime requires mens rea in the form of intention except culpable homicide and certain types of contempt of court.

CONDUCT
Conduct can only be in the form of a positive act (commission) or a failure to act (omission).  
Thoughts are not punishable in SA law as they do not translate into any form of action (Milne v Erleigh, 1951, AD).  Thoughts cannot be punished as:

· Impossible to prove a purely mental state

· Impossible to punish every person who has evil thoughts

· State is reluctant to involve sanction of criminal law in a case where evil thoughts have not actually caused a person harm

· Difficult to distinguish between a mere thought and actual fixed intention

Attempt liability: some actions will attract liability even if they do not have any consequences e.g. firing a gun at a person but missing will attract liability for attempted murder.  This also applies to situations where the desired consequence is impossible such as shooting an already dead person, or shooting a scarecrow.  The intention was to kill someone however it was not possible.  However, the manifestation of the intention is sufficient to attract attempt liability.

Words in themselves can attract liability.  For example calling someone a ‘kaffir’ can give rise to delictual liability for injury to dignity or defamation.  However, it can also give rise to criminal liability for crimen injuria.  

· Incitement 

· Agree with another to commit a crime

· Common purpose liability

· Agency liability

COMMISSIONS

Commissions are positive actions.  In some cases the slightest act is enough to constitute conduct, e.g. utterance of words in the case of incitement or conspiracy.  

Snyman distinguishes between formally and mentally defined crimes.  However, the usual distinction is made between circumstance and consequence crimes.  

Circumstance crimes are crimes where certain types of conduct is prohibited regardless of that the consequences are e.g. reckless or negligent driving is always a crime regardless of any harm to property or people results.

Consequence crimes are crimes where it is the specific consequence of conduct that is prohibited, and not the conduct itself e.g. rape is a crime which is a consequence of sexual intercourse without consent, the sexual intercourse is not a crime in itself.

Generally conduct has to be a human act.  There are certain exceptions e.g. s332 of the Criminal Procedures Act provides that a juristic person can also be capable of certain crimes such as fraud and murder.  
Acts that are committed through the agency on non-human actors, such as animals or other inanimates, is still a crime and punishable, although the person in control of the non-human actor will bear the criminal liability.

(R V EUSTACE)

Some statutory crimes do not require the conduct element at all e.g. vicarious liability in delict and common purpose, where all parties can be found guilty of a crime only 1 actually committed, due to their shoots common purposes such as when a group of people rob a bank and one the security guard, they can all be found guilty of murder.

OMISSIONS

The general rule in SA law is that the law does not impose an obligation to act in favour of someone if that act involves a personal risk.

The law regards us as autonomous individuals who are responsible for ourselves.
Omissions attract liability only when there is a legal duty to act.  This falls under the ‘unlawful’ requirement of the mens rea.  In order to excuse liability the accused must raise a possibility of reasonable doubt against the state’s case, whereas the prosecutor must show that the presumption that the omission is lawful is incorrect:

Ewels: “Circumstances must be of such a nature that they not only engage and arose the moral indignation of society, but they must be of a nature that society would consider there to be a legal duty to have acted.”

Ewels set the test for a legal duty in line with the ultimate test for unlawfulness generally as the legal convictions of the community.


THE TEST FOR WHETHER THERE IS A LEGAL DUTY TO ACT IS THE LEGAL CONVICTIONS OF THE COMMUNITY

Over the years the courts have used the legal convictions of the community test to determine whether a legal duty existed in certain situations, and have developed certain crystallized instances where there is an exception to the general rule and a legal duty exists.  These are:
· Prior conduct

· Control of a dangerous thing

· Special Protective Relationship

· Public Office 

· Statute/State of Affairs

· Contract, Common-law, or Court Order

1. Prior Conduct 
Prior conduct is where you yourself have created a potentially dangerous situation.  If you have created such a situation then you are under a legal duty to prevent harm from arising.

E.g. X lights a fire in a dry area and walks away without preventing spread of the fire.  Essentially X has not ‘done’ anything as it is not a crime to light a fire, or throw away your cigarette.  However, by saying that the legal convictions of the community would show that a reasonable person would have foreseen harm arising from the spread of the fire, and would have taken steps to prevent such spreading from taking place, the omission of such steps becomes negligent and criminal.  


Technically, the court in Silva’s Fishing Corporation should have found negligence due to omission in one of the crystallized categories but the courts are reluctant to do so if not raised in the proceedings of the trial itself.

2. Control of a potentially dangerous animal or thing

When an individual assumes control over an animal or a thing that is potentially dangerous, he is obliged to take precautions to guard again harms



3. Special Protective Relationship

Note: A father who does not save his son from drowning will be negligent in his omission to do so as he had a duty to his child to act in terms of the protective relationship.  However, he may escape liability if he can show one of the grounds of justification for not acting, such as impossibility if he were completely unable to save his son, like he was tied up and could not reach his son, or necessity as he himself was unable to swim and his son fell into wild and raging waters.  This is important as the existence of a ground of justification will not mean that he is not negligent, it just means that we cannot prove the conduct element of the Actus Reus.  
Note: the assault in S v A went beyond the normal limits of A’s right to discipline her children.  As such, it could not be argued that she gave her boyfriend the right to exercise discipline on her children and the assault was thus excusable.  A person cannot give rights that they themselves do not have.
Aside: In the constitution the rights of children are paramount and should be put before all other rights.  Theoretically then, a parent could sue a total stranger from failing to protect their children from danger on this ground - - - link to new categories of protective relationships being formed from the constitution with the judgement of the Carmichelle’s case.
4. Public Office

The case of a legal duty to act due to public office occurs, when for instance, a police officer is under a legal duty to prevent harm to one person by another.

Note: Just on law itself a police officer who is not on duty does not have a legal duty to act (Ewels – the police officers who were actually assaulting Ewels were not on duty and therefore had no duty to prevent to the assault).  Depending on the facts of the case his omission may be negligent, and therefore fulfil the Mens rea element of a crime but there will be no conduct element as he is not under a legal duty to act.  

Note:  In SA doctors do not have a legal duty to care for anyone they came across only those they’ve assumed a protective relationship for already by being their doctor.
Note: Starosta’s view is that the law would benefited by adopting the view that if a person willingly puts themselves into a situation they should then be liable for their negligent omissions e.g. if a person witnesses an accident and stops to take pictures but fails to notify the emergency services and a person dies as a result of the delay, then they should be held liable for their omission.

5. Statute/ State of Affairs

The case of a legal duty due to a state of affairs occurs when for instance a person is in possession of illegal drugs or stolen goods.  Therefore, by statute, it is a crime to be in possession of stolen goods and illegal drugs.  However, being in possession of these things is not in itself conduct as you could have come into possession through inaction, e.g. someone else planted the material on you, by mistake etc.  
De Wett & Swanepoel: It is a dramatic injustice to punish people for a mere state of being.  There must be a voluntary state of being or omitting before liability can be attached.  

As such SA law will convict the person of possession if the state can show:

1. The state of affairs was not discontinued once having been realised

2. The accused voluntarily brought about the situation themselves



Note: Where the prohibitive state of affairs has not been brought about by someone’s prior conduct then the contravention of the statute will only be criminalised if the person fails, within a reasonable time, to discontinue or terminate the state of affairs.

MERE STATES OF BEING ARE NOT PUNISHABLE IN SA LAW AS THERE MUST BE IN ADDITION SOME VOLUNTARY ACT OR OMISSION.

6. Contract, Common law, Court order

Contract – a legal duty to act in favour of someone can be created by through a contract.

Court order – a court may order someone to act in favour of someone else e.g. court order to divide property in a divorce court
Common law – the common law may also create a duty to act in favour of someone else e.g. the duty of a citizen to report treason.  
VOLUNTARINESS
Conduct and voluntariness are essentially part of the same requirement, as where there is conduct it must be voluntary.  In order to prove actus reus we must show

1. Conduct of a human being (R v Eustance)

2. Actual voluntariness element

3. causal link between conduct and unlawfulness

4. Unlawful conduct – no grounds of justification

e.g A shoots B.  What is the AR?

Some would argue that it is the physical act of shooting B that is the AR.  Others would argue that it is the harmful consequence of being shot that is the AR.

What are we criminalising?  Definition of murder is the ‘unlawful, intentional killing of another human being.”  Therefore, by the definition, murder is a consequence crime.  Therefore it does not matter how the person was killed, just that the result of the conduct towards the person resulted in their death.

SA law is predicated on free will:

· Free will is governed by the doctrine of choice

· Criminal law only punishes those that have acted out of their free will

· When someone has acted against his will his conduct is deemed to be involuntary and cannot be criminalised

· A person is voluntary if they are capable of subjected their bodily movements to their will.

Will: the beliefs, desires, wants and values of a person.

What constitutes involuntary conduct?

SA law has a number of recognised forms of involuntary states:

1. epilepsy (sane automatic state)

2. insanity (insane automatic state)

3. to some extent serious intoxication

4. to some extent extreme provocation

5. somnambulism (sane automatic state)

Sane automatic states – have accused who is mentally sane normally but for a moment behaves involuntarily due to some factor e.g. epileptic fit, somnambulism.

Insane automatic states – accused suffers from a mental pathology e.g. insanity.  When mentally ill then this will affect the capacity requirement of the mr as well.

Test for dead drunk: must only be able to lie on floor making involuntary movements.  If someone is capable of any voluntary action, e.g. driving a car, then they are not dead drunk.



ACTIO IN LIBERA CAUSA ~ ANTECEDENT LIABILITY
Actio in libera cause – to liberate yourself in a cause

The doctrine of antecedent liability makes it possible for there to be liability when the event occurred when the accused was unconscious IF there was a contemporaneity of MR and AR prior to the onset of unconsciousness.  However antecedent liability is not an exception to the rule that when there is involuntariness there can be no liability, but rather it is a reminder of the general rule that to found liability there must be an AR and MR coinciding in time.  

e.g. driving while exhausted, fall asleep, cause an accident.  To find criminal liability must show that there is a contemporaneous AR and MR prior to falling asleep

PRIOR TO ONSET OF UNCONSCIOUSNESS

· AR:
· Act (driving): yes
· Voluntary: yes
· Unlawful (no grounds of justification): yes
· Causation not required as negligent driving is a circumstance crime
· MR
· Capacity: yes
· Fault
· Intention: no
· Negligence: Yes.  Accused had prior knowledge of how tired he was and a reasonable person would have foreseen falling asleep and causing an accident and would have taken steps to avoid this.  Accused was therefore negligent

· AR and MR coincide prior to onset of unconsciousness and therefore there is criminal liability.

In Van Rensburg’s case, V did not have prior knowledge of what could happen due to his disorder.  To prove antecedent liability the state must show that there was a time before the person was involuntary where the actus reus and the mens rea concided.
PRIOR TO ONSET OF UNCONSCIOUSNESS

· AR:
· Act (driving): yes
· Voluntary: yes
· Unlawful (no grounds of justification): yes
· Causation not required as negligent driving is a circumstance crime
· MR
· Capacity: yes
· Fault
· Intention: no
· Negligence: No.  V had no prior knowledge that he would have such a period of unconsciousness.  A reasonable man would not have taken any special precautions when feeling ‘tired’ as had no way of foreseeing what could happen.  Therefore V did not act negligently
Therefore prior to the onset of unconsciousness there was an AR but no MR and as such no antecedent liability could be found for V.

In Schoonwinkel liability cannot be conferred onto S through the doctrine of antecedent liability as there was not contemporaneous AR and MR prior to the state of uncounsciousness.

· AR:
· Act (driving) : yes
· Voluntary: yes
· Unlawful – not grounds of justification: yes
· Causation not required as negligent driving is a circumstance crime
· MR
· Capacity: yes
· Fault
· Intention: no
· Negligence: no.  He had no prior warning as to the onset of a seizure.  A reasonable man would not have foreseen a seizure and taken steps to prevent harm.  As such S did not act negligently.
Therefore for S there was AR prior to the onset of unconsciousness but no MR and thus no antecedent liability.
NB: Causation is only needed for consequence crimes!

CAUSATION

CAUSATION IS ONLY REQUIRED FOR CONSEQUENCE CRIMES!
Consequence crimes are crimes for which the causing of some event is prohibited, but the event as some state is not prohibited and in some sense is even irrelevant e.g. murder, culpable homicide, some forms of robbery, some forms of fraud.

Murder: The death of a victim as a state of the victim is no the concern of the law.  The concern of the law is how that state arose.  Death as a state, is a consequence of an innumerable number of causes.


Circumstance crimes are not concerned with what caused the conduct as it is the conduct itself that is prohibited e.g. possession of illegal drugs.  
It is the definition of the crime that determines whether it is a consequence crime or a circumstance crime e.g. ‘killing’ for murder is interpreted as meaning the ‘causing’ of death.  Thus the essential requirement of conduct which caused the death of someone is that it hastened their death.  


FACTUAL CAUSATION

Any consequence can have innumerable causes stretching back in time to infinity. Any one particular consequence can also have more than 1 cause.  When determining causation one enters into the world of hypotheticals.  

Conditio… sine qua non test/ But for test

The sine qua non test is the 1st stage on enquiry for factual causation.
· What is the condition for without which the consequence would not have happened (double negative)

· What is the condition which would be required for the consequence to not have happened.

Snyman: Test of hypothetical elimination.

If the prohibitive consequence would hypothetically disappear when you eliminate the suspected cause then you have identified a factual cause of the prohibited consequence.

This only allows you to identify ONE possible cause not THE only cause.

Act vs Omission

When testing for an act, hypothetically eliminate the act that is suspected of being a cause.  However when testing whether an omission caused a prohibited consequence, hypothetically eliminate the omission i.e. hypothetically add the act that the person ought to have done as dictated by the legal convictions of the community.

The hypothetical addition test is known as the conditio cum qua non test (the condition with which not.) 

LEGAL CAUSATION
The fist stage of causation, factual causation, throws the net of liability too wide as it implicates causes that the law ought not to concern itself with.  Legal causation is a way to limit the number of causes implicated within the bounds of what is just and fair.  Legal causation is a value judgement about which causes ought to have liability attached to them and which ought not as a matter of policy.

Legal causation acts to narrow the net of liability.

Previously there were a number of tests of legal causation.

1. Immediate/proximate/direct cause of the prohibited consequence

Individualisation theories – but can be more than a single final cause

2. Forseeability Test

This is a test for the causation element of the AR but foresight is the test for negligence and intention of fault in the MR.  There is thus a confusion of elements which is not good.  

3. Adequate Causation Test

Snyman argues that this should be the ultimate test.  The test asks ‘what are the probable consequences of the conduct?’  An act (conduct) is a cause of a prohibited consequence if according to human experience in the normal course of events the act has the tendency to bring about that type of situation.



What is the difference between the foreseeability test and the adequate cause test?

Snyman:

AC – done from an objective perspective 

Foreseeability – done from the subjective perspective of the accused
Grant: Snyman’s argument does not really escape the criticism that the tests confuse the elements of causation and fault.
The main concern is that the way you answer the adequate causation question depends on how you ask the question.

4. Nova Causa Interveniens (NCI) Test

Operates to identify legal causes by an absence of an event that breaks the chain of causation, an NCI.
FC = LEGAL CAUSE WITH NO NCI

Requirements for a NCI
· New and intervening

· Must be a FC itself

· Must be abnormal in light of general human experience

· Independent

Non of these tests is THE test for LC.  At some time they have all been applied in favour of the others.  
Missed lecture
Principle of Physiological Combination

· Credited to Hunt originally but now to Milton
· Where an initial injury is lethal a 2nd assault which combines physiologically with the 1st to hasten death that 2nd assault ought not be regarded as a NCI
Should subsequent conduct of a 3rd party be considered as a NCI?


The court could have found X not guilty of culpably homicide as the stone throwing was not a FC of the victims death.  Additionally, the stone throwing did not render the victim a ‘sitting duck’ making it impossible for him to avoid the later standing.


Jansen and Van Wilson– intended to do a NCI test but then actually uses the adequate cause test.  Therefore they found no NCI as they did not do the test for a NCI.
Adequate Cause Test – conduct is LC if in the ordinary course of events, in the light of human experience it has the tendency of bringing about that type of consequence.

In the normal course of events, in the light of human experience, shooting someone twice in the back brings about the consequence of death.

How can different judges doing the NCI test come up with different answers?

	BOTHA
	NICOLAS
	TRENGRAVE
	JANSEN
	VAN WILSON

	COMMON PURPOSE = FC
	COMMON PURPOSE = FC
	FC
	FC
	FC

	
	
	NCI citing Mbambo as authority
	No NCI – applied adequate cause test
	No NCI – applied adequate cause test

	LC
	LC
	NO LC
	LC
	LC

	FC & LC = guilty
	FC & LC = guilty
	FC but no LC = not guilty
	FC & LC = guilty
	FC & LC = guilty


The NCI test and Adequate Cause test will only lead to the same outcome IF there is no abnormal intervening event.


Grant:

The NCI and Adequate Cause test  are fundamentally different tests.  Adequate cause test forces you to presume that events proceeded as they ordinarily would and demands that you ignore anything that is abnormal that in fact did actually intervene.   The NCI test is diametrically opposed and directs you to take account of what actually happened and allows the chain of causation to be broken by observing that events did not take an ordinary course of events.

So if in fact there is no abnormal intervening even the NCI will pickup nothing and the 2 tests will give the same outcome

But if there is an abnormal intervening event, the NCI will pick it up whereas the Adequate cause test will not.  

In Daniels there was an abnormal intervening event and therefore the NCI test and Adequate cause test do not give the same outsome.

Remember – courts use these tests as mere factors in determining whether there is a sufficiently close connection between the act in question and the prohibited consequence.  They have a discretion to override NCI test outcomes.

Should Medical Intervention be considered as a NCI?

Is medical intervention an NCI?

· It is intervening

· It is new and independent

· FC?

· Abnormal?

There is no absolute answers but there are contingencies
· FC - If on facts medical intervention hastened death then it is a FC

· Abnormal – depends on what doctor did and what would normally be expected in such circumstances.

NB: for an NCI to be entirely independent and to have nothing to do with conduct in question, but must be independent, except in so far as the conduct in question enabled the subsequent conduct possible

Snyman: gives 6 categories for when medical intervention depending on 2 factors:

1. Severity of the wound

2. Nature of the care and skill given

	
	GOOD CARE
	NEGLIGENT CARE
	BAD/EVIL/GROSS NEGLIGENCE

	NON LETHAL
	NO NCI
	NO NCI 

Counter
	NCI

	LETHAL
	NO NCI

Mabole
	NO NCI

Counter

Thembani
	NCI

Daniels

Mbambo


Only when medical intervention is grossly negligent (bad, evil) would a court recognise it as a NCI.

Should the subsequent conduct of the victim be considered as a NCI?



It was unreasonable in Mokgethi for a relatively sophisticated person not to follow medical advice whereas it was reasonable in Loubser for a relatively unsophisticated person to not get medical help.


A NCI has to be completely independent in sense that is should be something totally unconnected and have no relationship to the former act.  This cannot logically be right.  Rather, the requirement of independence should be understood as

‘there must be no connection between the 2 conducts, except that the first made it possible for the second.’

This is different from what Grotjohn is saying when saying – no connection at all.  This is in conflict with the requirement that the NCI must be a FC itself and as such it cannot be completely independent of the initial injury which must also be a FC.  If both are FCs then both necessary for the prohibited consequence and therefore they are dependent and logically cannot be independent.
Remember! If 1 is not necessary for the prohibited consequence then it is not a FC and as such no liability can be attached. 
MINISTER VAN POLISIE V EWELS


Police officer who was on duty and who witnessed an assault on a prisoner did not try to stop the attack


He had a legal duty to come to the assistance of the person being assaulted due to the legal convictions of the community which found that as a police officer who was on duty he had a legal duty to come to the assistance of the person being assaulted.


Authority: An ordinary person is not under a legal duty to protect another even though he may out morally do so or could easily do so.


Authority: In certain circumstances the legal convictions of the community will necessitate an exception to the general rule that you are not obliged to act.


Authority: Test for whether there is a duty to act is the legal convictions of the community





S V CARMICHELLE, 2001, CC


Ultimate test for legal duty to act is the legal convictions of the community as informed by the values of the constitution.  





SILVA’S FISHING CORPORATION V MAWEZA


Plaintiff was the wife of a deceased crew member of a ship belonging to the defendant


The ship drifted and continued to drift for 9 days as the crew could not get it started


Pl sought a dependants action for loss of support


Pl’s argument was that the defendant had created a potentially dangerous situation by sending the boat out into the sea, and then on being made aware of their distress, failed to send a rescue boat out to the ship.  Pl argued that such an omission was negligent and criminal.


Held: to find the company liable on prior conduct would not be right as there was not enough evidence to link the sending out of the ship and the death of the crew


Held: Actual failure of company to send out a rescue ship creates a sufficient link to their deaths


NO PRIOR CONDUCT, liability can be established on a clear omission





HALLIWELL V JOHANNEBURG MUNICIPLE COUNCIL


1912


Municipality had laid cobblestones on a public road which over time had been worn smooth


The plaintiff was travelling in his horse-drawn carriage, when his horse slipped, causing the carriage to be over-turned and the plaintiff thrown out causing damage to himself and the carriage


Authority: when a person, by omission, creates a dangerous situation he must do whatever is required to prevent danger





R V MILLER


1983 English Case


Accused was squatting in someone else’s house and lit a cigaretter, lay down and went to sleep


On waking the accused found the mattress to be smoldering, however he did not take steps to prevent the further spread of the fire, and left the room


Held: his prior conduct of going to sleep with a lit cigarette and leaving the smoldering mattress created a potentially dangerous situation.  He did not take steps to prevent the spread of the fire, which a reasonable person would have done.  He was therefore criminally negligent.





S V FERNANDEZ


F was cleaning a cage which had a baboon in it, but he failed to secure the baboon in an enclosure


The baboon escaped and killed a baby


Held: The baboon was at all times under the control of the accused who had taken no steps to ensure the animal was sufficiently restrained


Held: A reasonable person would have taken steps to provide adequate restraint and failure to do so is criminal according to the legal convictions of the community.





R V EUSTANCE


Held:  Accused convicted of culpable homicide on basis that he failed to control his vicious dog and prevent him from biting someone to death.





MINISTER OF POLICE V SKOSAN, 1977


Police were in custody of a person who was complaining of stomach cramps


They failed to take him to the doctor timeosly and he died


Held that the police were liable for the death of the detainee because as of the moment they took him into custody a protective relationship between the police and the detainee begin


As of the moment the detainee was taken into custody he lost his liberty and is not able to look after himself


This creates a duty in respect of the police officers to act positively to look after the detainee





S V B, 1994


Authority: A father is obliged to save his child from drowning by virtue of a protective relationship.





S V A, 1993


A mother was convicted of assault from failing to prevent her boyfriend from assaulting her children


Authority: A mother is obliged to protect her children against assault





R V CHENJERE, 1960


Authority: Where a protective relationship has been assumed although there is no blood relationship, such as a teacher or mentor, the duty will still exist.  





S V GABA, 1981


Accused was a detective who was in the company of other detectives who were interrogating a suspect as to whether he was a gangster known as the ‘Godfather’


Accused detective knew this to be true but did not reveal this to his colleagues


Held that he was guilty of defeating the ends of justice as the detective had a legal duty, in his capacity as a public official to aid in the interrogation.  





MINISTER VAN POLISIE V EWELS, 1976


Policeman who was on duty failed to protect Ewels from being attacked by policemen who were off duty


He had a legal duty to do so and his omission was criminal





LAISONEAR, English case


L deported from Ireland to England and held there by the police


L did not have the required visas and was charged and found guilty of being in England illegally





R V ACHTERDAM, 1911 – not voluntarily brought situation about


A drunk man was aware that it was a crime to be drunk in public.  He decided to sober up in someone’s private garden.  The garden belonged to a Constable who chased him into the street, and then arrested him for being drunk in a public place.


Held that the state failed to show the element of conduct or voluntariness as he did not himself create the state of affairs (being drunk in public) as it was the Constable who had created the state of affairs by chasing him into the public place.


(It is not a crime to drink too much so the man did not commit a crime, and by trying to sober up in a private place it showed that he did not voluntarily bring about the situation himself.  The argument that he would have been drunk before entering the garden can also be thwarted by the fact that doing so shows that the man was trying to discontinue the state of affairs when he had realised that he was committing a crime.)





S V BRICK, 1973 – voluntary omission to terminate situation


The accused was charged with having indecent material (pornography) in contravention of statute


He had not solicited the material but it had been sent to him anonymously (email?)


He argued that he intended to hand over the material to the police but he had not done so as he had been on a long trip and was tired.  The police found the material the next day.


On deciding on an application for condonation for late filing of an appeal (i.e. the appeal had been filed late.  The court would only grant such an application if they found that there was strong likelihood that the appeal would succeed) 2 judges gave differing judgements:


Thompson, J: There are no good prospects of success as even on appeal Brick would be convicted because statute clearly indicates tat the physical and intentional custody of such materials is criminal


Jansen, J (dissenting): Improbably that the legislature intended such unreasonable results from the statute.  He gave the example of a police officer who confiscated illegal drugs or obscene materials.  He would then intentionally be in physical control of the material and strict application of the statute in a way that Thompson applied it would have to find the policeman guilty as well.  The interpretation of possession should therefore be limited for when the intention is to hold the materials for your own use and benefit.





S V PITWOOD, 1902


A man concluded a contract with a company that ran railways in terms of which he would close a gate so that people would not walk onto the tracks when a train was using them.


He omitted to do so and someone was injured


He was found guilty through his omission as he was negligent in not acting.





R V DHLAMINI, 1955


Accused was asleep in his shack and was dreaming of people outside attacking him


In semi-conscious state D reached for his knife and stabbed the deceased who was reaching down for a mattress next to D


Held: semi-conscious stat negated voluntariness





S V CHRETIEN, 1981


Court revoked the 1969 judgement of Johnson


Extreme intoxication does and will negate voluntariness but it is a matter of degree


If a person is so drunk that he lies on the floor performing involuntary movements and someone is hurt, injured or killed, there can be no question of liability as that person is acting involuntarily


In order to escape liability you need to be ‘dead drunk’





S V JOHNSON, 1969


Accused arrested on charge of being drunk in public place


Evidence shows he had consumed 9 glasses of brandy


When arrested he was put into a cell with an elderly gentleman


J killed the cellmate by beating him to death with a metal bucket.


Defence: so intoxicated that he was unaware of what he was doing


Held: If have muscular activity during unconsciousness whatever the cause of that unconsciousness is, you can never say that the person is acting voluntarily


Unless there was prior negligence on the part of the perpetrator e.g.sleepwalking and takes no precautions to stop from getting out of the bedroom


On policy grounds a requirement of voluntariness does not apply to self-induced intoxication 


Authority: must be voluntary in order for an act to be punishable however this does not apply to self induced intoxication on policy grounds.





S V VAN RENSBURG, 1987


V was accused of negligent driving


R suffered from hypoglycaemia (low blood sugar).  V went to the dr to have a test and was told that he suffered from the condition but not told that it could make him fall asleep or lose consciousness


While driving home from the doctor he felt tired, fell asleep, collided with another car and killed the driver of that car.


State argued that a reasonable person would have stopped when feeling tired and thus avoid the accident


Held: V did not have any special knowledge that his condition could produce sudden unconsciousness and therefore he could not foresee what would happen


V was suffering from sane automatism and was therefore involuntary





R V VICTOR, 1943


V accused of negligent driving after hitting a pedestrian and another car


V knew he suffered from epilepsy .  Evidence showed that he had had such attacks since he was 14 and that 5 – 10 minutes prior to each attack he had a ‘warning feeling’ that such an attack was going to happen.


Held: V was convicted of negligent driving on the basis of antecedent liability.


Victor was involuntary at the time of the accident but immediately prior to the involuntariness you can show that there was an actus reus and a mens rea:


AR:


Act – driving


Voluntary  


Unlawful – not grounds of justification


Causation not required as negligent driving is a circumstance crime


MR


Capacity


Fault


Intention: no


Negligence: He had prior warning as to the onset of a seizure.  A reasonable man who had such a feeling would have taken steps to avoid the foreseeable harm resulting from driving with a seizure.


As such at the time when V had the warning feeling, but continued to drive, the AR and MR coincided.  


By the doctrine of antecedent liability he can be held fully liable for the accident that occurred while he was in an involuntary state.





R V SCHOONWINKEL, 1953


S charged with murder after a motor vehicle accident.


S claimed he had an epileptic fit while driving


Medical evidence showed he had a minor form of epilepsy, had only 2 attacks, but had not had an attack in the last 7 years


Held: S was in a state of sane automatism and was therefore involuntary and was therefore not liable.  





Death





Pulled trigger





Aimed gun





Loaded gun





S V HARTMAN, 1975


H’s father was dying of cancer and suffering from extreme pain.  His life expectancy was only a few days if that.


H was a doctor and administered a fatal dose of pethadine thereby hastening the death of his father


HeldL H had caused his father’s death as law is concerned with the ‘hastening’ of death even if only by a few hours (or seconds).





S V VAN AS, 1967, AD


Police arrested a person who had children in his care


The children were very scantily dressed and upon the arrest they disappeared


Police made a few enquiries as to their whereabouts


When eventually found some of the children had died


Police charged with culpable homicide for causing the death of the children (negligent unlawful killing of the children)


Test: If the police had searched properly for the children would that have not died?


Held: Even if the police had search for them extensively they would still have probably died.  No liability.





R V LOUBSER


Apply the adequate cause test 





S V DANIELS


Some of the judges can be said to be applying the adequate cause test for legal causation (see later)





S V MOKGETHI, 1990, AD


Looked at some of the tests but did not identify one as the ultimate but demoted them all into mere factors to consider in the ultimate test


Sufficiently close connection test – is there a sufficiently close connection between the act in question and the prohibited consequence.





S V BURGER, 1975, AD


Victim was assaulted by a couple – perforated the small intestine, lethal injury


A 2nd couple independently of the first also assaulted the victim


Court accepted that the assault from the 2nd couple may have hastened death


Is 2nd assault a NCI?


It is a FC


It is new and intervening


It is abnormal in human experience


It is independent


Despite recognising that the 2nd hasten death and was a NCI regarded the 1st assault as a legal cause and did not allow the 2nd as a NCI.





S V MBAMBO, 1965,AD


X through a stone that struck victim on his head


The wound was not so serious that it would have inevitably lead to death


Z then stabbed victim in chest inflicting a mortal wound


X and Z acted independently


Victim died


Z’s liability is clear, but is X’s?


Is Z’s action a NCI


It is a FC itself (do the but for test)


It is new and independent


It is abnormal in the light of human experience


Is intervening


Crt acquitted X on charge of culpably homicide and substituted a conviction of assault





S V DANIELS


2 accused travelling in a taxi as passengers


They caused the taxi driver to pull of road in a very rural, remote area.


A and the taxi driver get out of the car and start fighting.  The taxi driver ran away. A drew a gun and fired 3 shots at the taxi driver.  The taxi driver ran away and fell.


B got out of the car and ran after them


A threw the gun on the ground somewhere near the taxi driver


Shortly thereafter 1 more shot was fired although it was not clear who fired it


Crt accepted that it wasn’t A, and finally on appeal that there was a reasonable doubt that the accused B had shot it


V died and on examination had 3 shots: 2 in the back and 1 in the ear.  Clear that wound in ear was the immediate cause of death due to massive brain trauma


The 2 wounds in the back however, given the location of the shooting, would have caused death inevitably, medical evidence shows that it would have happened in 30 mins unless some medical intervention occurred 


Trial court found both guilty of murder – both appealed


Appeal – 5 judges each with their own judgments


BOTHA AND NICOLAS – based their judgment on common purpose (even though prosecution denied common purpose).  A and B were acting together and between them they caused the death of the viction and are thus guilty of murder regardless which one of them shot the victim in the ear


TRENGRAVE, VAN WILSON, JANSEN – held that A did not fire the last shot and that there was a reasonable doubt that B did


There was thus a 3:2 majority that B was not liable


A’s conduct


FC? But for the 2 shots in the back would V have died as quickly as he did?


Yes – although it did not kill him as immediately as he died, it rendered him a ‘sitting duck’ for the final shot that did ultimately kill him


LC? If the shot in the ear was a NCI then A not a LC


Shot in ear


Is a FC of death


Is abnormal in the light of human experience for a person who has been shot in the back to be shot by different perpetrators in the ear


Is intervening


New and independent? (Independent – 2 judges found common purpose, 3 didn’t)


TRENGRAVE -  it is a NCI


NICOLAS – found it was a NCI but only obiter (he found common purpose) and cites Mbambo as authority


JANSEN – argued that Mbambo did not recognise NCI and there were other interpretations of the finding and as such Mbambo could not be used as authority for NCI on similar facts. But that A’s shots were an adequate cause of V’s death


VAN WILSON – concurred with Jansen


4:1 against A – his conviction was confirmed





S V LOUBSER


Proponents of both the NCI test and Adequate Cause test cite this case as authority 


However there was no abnormal intervening event so both tests will give the same outcome





S V WILLIAMS, 1986, AD


Patient was on life support which was then switched off by a doctor


New and independent


FC


Intervening


Abnormal?


Victim injured so severely that life could only be sustained by a life support system


Accused, who caused initial injury, argued that the switching off of the life support constituted a NCI


Court held it did not count as a NCI because there is a vast difference between actively killing someone and ‘ending a fruitless attempt to save a life.’





S V MOKGETHI


Bank clerk was shot between the shoulders in a robbery resulting in him becoming a paraplegic who was confined to a wheel chair


2 months after the shooting he returned to work, 4 months after he was readmitted suffering from pressure sores and infection, 6 months after he died of septicaemia


Held: there was no sufficiently close connection between the shooting and the victims death as the conduct of the victim, in not seeking adequate medical care, had been relatively unreasonable and was thus an NCI





S V LOUBSER


Victim lived in very primitive conditions and was hit on the head by an assailant leaving a significant wound


Victim consulted his employer who advised him to go to the hospital but the victim did not


Instead he bound his head with some dirty old cloths, through which he developed tetanus and died


The accused argued that the victims lack of seeking medical care constituted a NCI


Held: Given the primitive circumstances of the victim it was not unusual for victim to not get medical care


As such this could not be a NCI





GROTJOHN, 1970, AD


Sent up to the AD on a point of law for certainty for the future, trial court found no NCI


A woman who had been very ill, become a paraplegic and was morbidly depressed told her husband that she wanted to kill herself, her husband told her she should as she was just a problem for everyone and handed her a gun, she then shot herself and she died.  


Accused, the husband, argued that her shooting herself was a NCI


AD – it can’t be a NCI because in order to count as a NCI it must be independent from the act in question.








