Codification, comparative law and
constitutionalism

J CHURCH"

Professor Willy Jules Hosten was one of the first, if not the first, South African
acadentic to miroduce compaative law 1o the faw cursiculum ' For more
than thirty years he was involved in teaching comparative law {or mere cor-
rectly the comparative method) and, recognised as a distinguished com para-
tist, e was inviled 10 attend and address various internatonal congresses and
coflogura in Western Europe. As a former sendent of his at both the LLB and
doctural levels and for many years also a colleague, I would like to pay wibute
to him. The essay that follows is offered as such a trtbute with sicere appre-
ciation parncularly for his valuable contribution to (he discipline of compara-
tive law. Some years ago he mc_u_mmrnn_ a scholarly article on the question of
codification m South Afica’ In the light of the new legal dispensation in
South Africa, morte specifically the constitutional dispensation, and 1 the
context of comparative law the issue of possible codification may once again
be broached.” This will be considered in comparative perspective as will the
quesuon of constitutionalism, the latter particularly in the light of decisions of
the Constitutional Court.

A century and a half ago Jeremy Bentham wrote of a code:

The great uthey of a code of laws 15 10 cause boih the debates of lawyers and the
bad taws of former tinies o be forgotten !

Before considering this proposition, a brief averview of the debate on codifi-
caton in South Africa would not be out of place. Although this country
escaped the great wave of codification that engulfed Western Europe i the
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eighteenth and nineteenth centuries,’ there have been many calls 10 codify in
South Africa. At the wun of the century, for example, the earlier view of one
Van Zyl, Esquire," that sertous consideration be given to codification in the
continental mode was echoed in an after<linner speech by Sir Thomas Gra-
ham.” It was @ call to be reiteraced in the 1920s by Sir John Wessels, the then
Judge President of the Transvaal Proviacial Division. Having extolled the
virtwes of the Roman-Dutch law sume seven years previously, he now feared an
English take-over.” It is so much easier’, he wrole, 'to find your law in an
English text-book or in English reports than 1o warde through a sea of Latin or
puzzle your head over old Duich writers and black letter consultations.” In the
realisation that theie was (in his words) a ‘social revolution . . . silently but
surely at work’ that would ‘undoubtedly affect the future of the Rownan-Dutch
law', he advacated codification. Nonetheless, his voice was long to remain, as
he suspected it would. ‘the voice of one eying in the wilderness’." In the
following decade there were those who argued for codilication™ but by 1960
the majority view of leading South African jurists, as represented by professars
Bobby Hahlo and JC de Wet inier alios, was that codification was undesirable.

Briefly the pro-codification arguments ran thus: On the one hand it was
argued that the sonrces of law, particularly the Roman-Dutch authorities, were
unwieldy, inaccessible and out of keeping with the times. Godification would
serve to make the law more manageable and clear to all. On the other hand it
was argued that the survival of the Roman-Dutch system was at risk and coditi-
calion would preserve it i the face of an English onslaught.

Against codification it was argued that the ‘gigantic task was not worth the
candle’. While codification might benefit practitivners i that the law would be
made certain and accessible, it would demand a heavy price in labour and
readjustment. ‘It would be the height of folly’, a leading South African jurist
wrote, ‘if we, in South Africa, where codification is not necessary in o1der w
achieve legal unification, were to embark on the immense wouble and inconven-
lence of transforming our law and learning it afresh.”" In the view of another
Jurist writing in the 19403, the English *take-over’ leared by Sir John Wessels _En
been averted; there was therefore no longer any need to codify for this reason.”
Moreuver, cadification would serve to stubtify and stune by separating the legai
system from its roots. Far better, it was argued, to make a sownrl and scientific

As Hosten in the article ek abave has shiown, there weie various jcasons for this: Not

only was there geographic isolation but at the time of the greas Napoleonic codification

in the early 19th century. the administration of justice at the Cape was relatively unso-

phisticated aml trained jurists few and far between; the accupation of Uve Cape by the

British and subsequent orientation wowards the English common Jaw mititated againse

the idea of codilication in 2 civiian mode; political instability during the Anglo-Boer

War amd the subsequent formacon of Union in 1910 served furdher (o hamper any

nove wowardls codification.

G In alectne on “Codification’ debvered *before the Cape Town Forensic Sociely' (see
1895 tlagw Lf 16},

7 Subsequenily published as 'A legal dinner’ 1907 $41} 108,

8 See Wessels "The future of Ronan-Dutch law in South Africa’ 1620 XA1f 265

4 Wessels 'Codificatian” 1928 K475

It See Gie 'Kitiek op die giondstae van die strafreg’ 1944 THRER 201 and Du Plessis
‘Rodifikasie van ons gemene reg in die lig van die Onowerp-Wetboek vir Buigerkike Reg
in Nederland' 1955 THRHR 257,

11 See Hahlo & Kahay The Siuth Afrivan Lagel Spstem and s Badygound (1973) 78,

12 See the book 1eviews of De Wetin 1942 THRAR 313; 1943 THRHR 283; 1948 THIHR 1.

w

CODIFICATION, COMPARATIVE LAW AND CONSTITUTIONALISM 3]

study of the ‘root’” Roman-Dutch legal system itself." Ie was further reasoned that
cedification would lead w a form of narrow legal positivism which would frus-
trate sound legal developiment.

While it is tue in the European context that initially at least the idea of the
continental code being the dnur led w0 an attitude of legal positivisit and national-
istic sentiment, dhe passage of ume since codification diminished nineleent-
centwry legal positivism.”’ As Professor Derek van der Merwe has convincingly
shown (albeit in a different context). a legalistic approach or what may be
termed “legal determinancy’ particularly with regard 1o dispute resolution, serves
not ouly to counteract arbiasiness and instability thus providing security, it is
actually suppornive of individual freedom and allows for progressive legal devel-
opment.” Inherent in his approach {if I understand it correctly) is the caveut
that the legal systemn or frame of reference should be flexible enough to accotn-
:._QT..@ development. This is also in accordance with the sound civilian tradi-
tion" of the continental codes, The need for general provisions within a clear
and certain code of law was recognised, for example, by the drafiers of the
French Civil Code. Portalis in the famous [oreword or Disrours préfonmane
explained cheir view and siated chat the code should contain ‘broad views' and
‘general maxims’; only through general rules in a yelacively short code which was
knuwn to the ordinary citizen, would ajudge be able 10 apply the law to a given
case; only general rules would give (he judges of the future sufficient oppotrtu-
nity to adapt the law to contemporary needs and ideals. Although ihere may
have been those who inigally feh differently, a ‘mechanistic theory of code
application™ never dominated French legal thought. Partcularly under the
influence of Francois Gény creative interpretation of the Code Crvef hias long been
recognised.

That a code canmot be setf-sulticient was also recognised by the Swiss. One of
the prominent features of the Swiss Civil Code is that it allows the judge consid-
erable latiwude in applying and, in some cases, in framing the Jaw. As Ovelbeck
i an article on the Zivilgesetzbuch explains, this recognition of the latitude
accorded 10 the judge in the code was perhaps not only theoretically but also
practically inspired. The code had w be accepted by some twenty-five juriscic-
tons - maany with ditferent tocal laws and customs — and general rules would
have been more acceptable. This, coupled wich the fact that historically the Swiss

Judge enjoyed the coufidence of the populace, made judicial activism aceept-

able.” Be thac as it may, the Swiss judge is empowered by the code 1o ‘fill the
gaps’ so 1o speak. The relevant provisions deserve 1o be stated in full, Thus
article 1 {in translation} provides:

(1} The Code governs all questions of law which come within the letter or spirit of
aay ol its provisions.
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{2) Where o puovision is applicable, the judge shall decide in accordance with
existing cuslomary law, and failing that, according to the rules he would him-
self fay down if he were 1o act as a legislator;

(3} 1n this he shall be guided by approved legal docirine and case-law.

Article 4 adds:
Where the law expressly leaves a point 10 the discretion of the judge, o direcis him

10 take citcumstances into consideration, or to assess whether a ground alleged is
material, e must base his decision on principles of justice and equity.

The idea that the judge should play a role in legal development within the
broad equitable spirit of the Roman-Dautch faw should not sound strange to
South Afikcan jurisis. Relerring to the important role that courts should play
with 1egard o policy and the development of the law Mr Jusiice Corbett {later
to beconte Chief Justice) had this to say: ‘A community has certain common
values and noums . , . it is these values and norms that the judge must apply in
making a decision ..." While recognising that such values were not univetsal,
and that even within a society there would be competing values which would
often require judges e perform a balancing act, he declared thac this was a
process ‘1o which our Roman-Dutch common faw, based on broad principle,
lenels itself particula ly well’."

Only where the interpretative approach is literal and historically positivistic

rather than contextual and purposive, will the development of equitable princi-
ples to meet the needs of madem society be stultified.

Anather question is whether the early pro-cedification argument regarding
the accessibility and complexity of authoritative sources stil§ holds good today.
Although there is no recent 1esearch in this regard, surveys done in the more
innediate past and reported in the Bulletin of the Southern Afican Socety of Legal
Histonians show that eference to the old authoriies is on the decline.” Professor
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Ellison Kahn has made similar findings. In 1986 he declared: *Old authority is
infrequently referred to by the cours, and when it is, it is rarely found w0 be
decisive on the legal issue in question.””

‘While reference to old authotity inight be on the decline. the accessibility with
regard to contemporary authority remains a problem - indeed possibly a greater
problem than the problem of accessibility in eanlier tines. As Hosten explains,
while the accessibility of contermporary authority in the form of the decisions as
1eported in the South Afrean Law Reports is not the problem, their volome is. The
aunual increase in reported dedisions is in the region of some 504. Moreover,
the mass of legislative authority is daunting. One must agree with the author
when he declares:

Opsosnendenwys kan dus met reg gesé word dat mooenuik die sterkste argument

wat viocer ten gunste van kodifikasie azngevoer is, naanlik die pmvang en toe-

ganklikheid van die bronne, sedertdien heelwa sterker geword het.™

An argumem against codification that was expressed some twenty-five yeas
ago was that codification was not necessary in South Africa in order to achieve
legal unification.” 1t is easy to judge with hindsight but it does seem that such
a view as expressed by an eminent South African juist of the time 1eflects no
smatl measute of anwgance. The fact that prominent South African jurists tor
sv lang failed to recognise a need for integration/unification or at the least, a
greater recognition of the African or indigenous law, is lamentable. Professor,
now Judge Albie Sachs, with regard to the negadon of indigenous law as pait
of the system of Svuth African law ac worst, or at best its relegation to a posi
tion of subordination, expessed similar sentiments:™

Far fron being a fundamental part ¢f the legal system, the indigenously Afiican
componenrthas been relegated to the margins . . . . [tis unthinkable that in a demo-
cratic South Africa this neglectful and insulting attitude can continue. It is not sim-
ply a matter of respect that vaditional African law, hoth in its earlier and
contempa ary forms, needs to be properly swudied and understood, bur that African
tradition conlains many elements and resonrces that could enrich and invigorate
the wliole legal system,

As will be shown similar views were expressed morve recently by the Consuu-
tional Court.

It may well be in this regard that a new begmmning is catled for miuch in the
same way as wis the case in France at the time of codification. The call for
‘people’s law' might seem to be the cry of stident radicals. Nonetheless i i3
indisputalile that there is a pressing need for jegal reform in a country of diverse
peoples. Possibly a synthesis might be effected in a code framed in the civilian
moile and embodying what has been termed ‘super-eminent principles’ — that is
broad equitable princples such as good faith, equity and so on - that are in-
cluded a5 part of the general part of the code.™

Comparative legal research has, however, shown that codification is not the
panacea for afl the ills of a social system. Professor Ninr, for example, has shown
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that In Germany the Leubild of codification was replaced by one of constitutional-
isim.

He does tns with relerence 1o aracle 242 of the Buirgerliches Gesetzbuch, one of
the celebrated general provisions or Generalkfausein found in the continemal
<odes and of which use 1s made to avoid the vigour of legislative positivism. This
pacticular clanse in the German Civil Code embodies the principles of ‘good
faith’, the Tren und Glavben according Lo which, for example, a debtor would he
tenquired to preserve good fith in the fulfilment of apn obligation, It was 1o this
clause thiat the Rerchsgenchi would have recourse when after the First World War
devaluation was to cause social har dship, when money was devalued to such an
extent that it had practically ne value. A few million marks were needed o huy a
loaf of bread! Debtors used this worthless MONey o wipe ol existing debts with
olwiously unjust resulis. To atleviae hardship suffered and the unfair conse-
quences of devaluation, 1ecourse would be had o the protective equirable
provisions of the code. As Nirr explains, even where a subsequent stalute
prohibuting couris fiom revalorising claims was enacied, some of the judges of
the highest court explicitly and publicly declared their refusal to obey such a law.
These judges had, however, gone too far. They were subsequently disavowed by
other of their colleagues on the Bench i the very same month in which the
declnations were made in a case in which the validity of a statute was i fact in
isstte, In this case lawyers of one of (he parties made use of the public statement
of the judges previowsly issued, in order to motivate their demand that the
Rerchsgrrhit sirike down the stalute because it viokated good wmorals and good
[arth. However, the Senat (a division of the court) dismissed this argunsent. A
judge hacl absolutely no awthorisation 1o ‘cancel’ a statute enacted in due form
simiply on account of its contents. Subsequently the full court confirmed this
verdie. Cleatly the Rechsgericht was no longer willing 1w measure laws by the
general dauses of codification. In the end the hardship suffered as a conse-
quence of desaluation was redressed — but by reference to the Weimar Constit
uon rather thag the il Gode: In the wards of Professor Norr ‘the old model of
wodification was 1eplaced by the new model of constitution”, Iu the subsequent
poliucal ascendancy of the Nazi regine and the dmk years of atocity that
[ollowed, equitable voices of every persuasion were stifled. Alier the war, with the
promulgation of the Basic Law of 1949, 1he paradigm of constitutionalism was
ensrenched. Against the background of the German experience one might be
fingiven for eynicism regarding the virtwe of codification. Should we not learn
from the past and the experience of other countries and Favour immediate
tecowse to constimtional protection rather than codification? 1 believe not,
However, before explaining why I am of this opinion, a brief discussion of the
concept of constisutionalistn and legal development pariculacly in the South
African context, is necessary.

The idea of constitutionalism is not new.” Boulle and others show that even in
the ancient era of the cave-dwellers there must have been traves of constitution-
alsm: In a whole chaprer devoted 1o this theme the authors wace i further

26 Norr “From codificanon to constitudion: On the changes of paradigin in German legal
Istery of the twenweth cenany’ 1993 Cindreadius 1:96.

27 See the delimive wotks of Mclllwain Camstriufumtdoom wid the Charmgrge W dd (1930);
Comtitutinadinm. Ancent wnd Meden {1947).

CODIFICATION, COMPARATIVE LAW AND CONSTITUTIONALISM 35

developtnent from the days __..._m, the Greeks and Wc:_m:.m. through ,::w, Z,g‘a_n
Ages and up to modern vmes.” They show that the .u__o._u:.dn of constilutonalism
is prescriptive and not descriptive. In other words, it Eamnmﬁm, r.os, state m.xuswﬂ
should be exercised rather than describing how it s exercised; it is normative in
that it denotes the values which should be upheld in the governing process, ..Pﬂ
Caipenter” points ott, a government can act szno:wp::mo:w:ﬂ even if s
condut falls squarely within the country’s constitution. As others™ have said:
Constitutionalssin proclaims that there are chaacieristics fundamentai to the
democratic enterprise which cannot be amended or destroyed even by 2 majority
government,

In essence the doctrine teaches that state power should be defined and lim-
ited in order to reflect and protect the interests of society. ._,:a, concept of the
rule of law" would be an aspect of constitutionalism but this ‘rule’ shonld
then relfect the value-system of the whele society.

If constitutionalisin is, as has been outlined, a prescriptive doctrine Ecﬁ&sm
a standard and denoting a set of values that should be ;,vrnE_ in the goveining
piccess, then correlatively a constitution is a *par :np.:mn idenfiable mwmm_”:r_m._mn
of higherdaw prescriptions - be they wiitten, unwritten or sone ‘nc:w_w.__:m:w:
thereof - subsisting in the practice of a given country ata given time’, White
this 15 s0, it cannot he over-emmphasised that z_m enlite constitutional systemn
should enjoy acceptance by the populace at large.

This is now the position it South Africa where ‘we the _u.,wov_n. _Eﬂn_mﬁ,aci_
ptinciples in a constitutional document {presenily the written Constitution as
embudied in Act 200 of 1993 and later, once certified by the Constitutional
Court, the new Coustitution as adopted by the Constitutional w&am_:w._v. ot 8 May
1996} that is the 'supreme law’. The question 53,:02 arises i _..o,«F if ac all, thas
new dispensation will affect the arguments relating to codification. Here 1wo
imporant aspects of the new &mvm_._mm:c_:. are relevant: The first qmm.ﬁa to
the question of judicial interpretation/activisme and the role of values™ in the

38 Boulle #F af Combitinonad wind Adminngatios Low (1989} 20/ Significamly, and as has
heeun the case witlx many Eurepean scholars, their discnssion 15 confined w 4{3.—2:_:
nsprudence, a fact which giher, notably African, wisers __2.5 oc:,__:n.:mn.:vo.._. SEE Bg
Ojwang 'Consttunonalism — in classecal terms and in African nadonhood” 1989 Lenihe
1157 Asis discussed below, there 15 a real :aMn_ to take cognisance of the Alncan ethes
in the development of Sowh African jmisprudence,

26 _—z Hasten #f nﬂ.b::i::_ﬁ: io Seethy Afreean Lawr el Leged T leeory :w‘.mm; 948,

0 Dawis, Chaskalson & De Waal “Democracy and no__m_::.._.o:m__.ma. Ihe role of Constiu-

tonal interpretation’ in Yan Wyk, Dugard, De Villieis & Davis (eds} Rights and Consditi-

ey —gmﬁ w. . ;
m_,__.mz.h.vm.._”nﬁvam: u-,.u.:ﬁv_u.p comprises three fundamenal enets: Zoé...w is punishable
excepl for a distince ransgression of the law o which everyone 15 subject; everyone 1s
cyual belore the law; and the nghts ﬂq hﬂ._g_?_nhn:m_m are not focmally proteceed i a con-
st bud by the ordinary cowmts of tire land,

32 Machelman ,._._“‘:_2: easy pieces' k995 Alchmgan LI 1297 1301, )

33 As Dawis, Chaskalson B De Waal Ryt and f‘_?q:n:.:‘.«____.:a._ 1 explain, the prevouws
consutotonal dispensation m Souly Afiica — a mexture of Diceyean consttutioralism
anl whing miaporitarianisin — was wiadly _._»s.n__,. ) .

34 The promment place than values’ occopy in the new aﬂ__wvn:mm:a: _:.m, been ___..«m.,«—m
hghited in varicus whnitings; see eg Batha “I'he values and _”_..3_.5_”__2 .....Eﬂ:,.:m _,__n i
Conslitation™ 1994 SAPL 233, Van der Walt "Tradition on trial: A critical analysis of 1the
cwil-law tiadiuon in South Africat property law' 1995 SA/HR 169 and more recently
Cockiel) 'Ramnbow jurisprudence” 1996 5AJHIT L
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adjudicacive process. The second relates to the operation of the so<alled bill of
rights, anel its applicadon in the sphere of private law, More specifically, the
latter relates 10 the vertical/hovizontal debate regarding the application of the
fundainental rights provistons.

With regard 1o the first question, it is clear from the Judgments of the Const-
tuticnat Court over the past eighteen months that the court has engaged in
making value judgments. There is no doubt that in the adjudicative process the
approach has been more opervended than in the past. Thus, for example, it has
been stated that a *holistic value-based” approach is required in constitutional
adjudication and that ‘the values that must suffuse the whole process are derived
from the concept of an open and democratic society based on freedom and
equality’.”™ Although he is at the same time critical of the performance of the
Constitutional Court, Professor Cockrell holds (and 1 would agree with him}
that “the explicit intrusion of constitutional values into the adjndicaiive process
sighals a transitivn fromt a “formal vision of law” to a “substantive vision of law” in
South Africa’, In other words, in the interpretation of the constitutional provi-
sions and more particularly those contained it the bill of rights, the court goes
beyond or behind the textual rute o engage with the substantive veasons that
found the yule and are incorporated therein. Despite a measure of conserva-
tism {evident. for example, in the recent Du Plessis v De Klerk decision that will
presently he discussed) the court has been open-ended in its apptoach and is
_.cmﬁ_.:ww a culture of activism which must influence the process in the higher
courts.” Ideed recognition of this new culture was already evident in one of the
fiest reported decisions on constitutional interpretation in Qazeleni v Minister of
Law andd Order™ where Judge Froneman courageously expounded on the need 1
interpret the Constitution in such a way as to give expression (o the values that
underlie an open and democratic society based on human dignity, equalicy and
freedon.

If this approach is, in due course, to permeate judicial decistoi-making in
generad {and it would seern diat this is ittevitable), then even if there were a code
of private law, legal developient would not be stulutied. On (he contrary,
nterprewation of the code and particularly its general clauses, which, 25 has
alceady been indicated, is part of the civilian aadition that is in wm part of the
South African legal heritage, would needs be in accordance with the underlying
values of the new constitutional dispensation.

This brings us 10 the following aspect, namely the vperation of the bill of
vights and its application in the sphere of private law. However, before discussing

35 PerSachs [in Custzee v Goverviment of the Reprable of South Afrea 1995 19 BCLR (382 10C)
par 46 § o Wallams 1995 3 84 G532 (CC) par 50 siwilar sentiments ale expressed by
Langa | who declared that constiltional inteipretation should be tested against the
values inberent in the new South African society that had enly recenuy einbar ked on
the road to deincceacy.

36 Gockiell 1996 SAfH 1 3 10, In che final analysis the awthor finds that despite moves
towards this end there is stilf not a sufficiendy rigoous Jurispislence of substartive
reasoning tn the count’s judgments,

37 In s 168 and 109 of the proposed final Constiwttion, the former Appellae Division is
refersed to as the Suprenie Coury of Appeal white the other former divisions of the Su-
preme Court are termed High Courts.

38 1994 3 5A 635 (E).
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this aspect, a lurther word on the question of a holistic approach and the impor-
tance of values, more particularly as this relates 10 indigenous law, would not be
out of place.

Here the deciston in 5 v 33.:_5.@3_«.! and particularly the references to in-
digenous African values in the judgments by justices Madala, Mahomed, Mok-
goro and Sachs are relevant. In this case, its first politically important and
publicly controversial decision, the court struck down the death penalty. Al-
though since 1984 there had been a moraierivm on executious, at the time of
the court’s ruling there were 400 persons on death row. In this case the court

declared capital punishment unconstitutional. 1t is 2 pity, however, that the
approach of rhe court was ‘judiciously tilored”.™ Rather than engaging m a
determinative interpretasion of the bill of rights provisions, such as those on the
right to life, dignity and equality, the cours chose the more conservative ap-
proach and determined that capital punishment was unconstitional on the
ground that it was cruel and inhuman punishment. Be that as it may, what is
important [or this discussion is the reference by members of the court w the
African ethos.

Thus, for example, Justice Mokgory, refeiring tu the values of an open and
democratic society according to which the court is enjoined to interpier the
Constiwstion,” deciared:

[am of the view that our own (ideal) indigencus values are a premise trom which we

need 10 proceed and are not wholly unrelated to our goal of a society based on
- ao

ficedom and equalicy.

Although the Constitutional Court has referred to comparative jurisprudence
- - - - . . 14 - .

and foreign cases on numerous occasions in its short history,” its reference in

comparative vein to African indigenous law is (0 be welcomed. In the context

391985 3 5A 391 (CC). Alhough the court was acutely aware thar public opinion was
against it and faced with the counter-niajonicuian dilemma, the court nonetheless de-
termined per Chaskalson P, that publtic opinian in iself iz 'no substinte for the duy
sested in the Cowunts to ineerpret the Constitution and to uphold its provisions without
fear or favown’ {par 88).

40 See oo Klug "Suiking down death’ 1990 SAJHR 61

41 The provisions regading inte1pretation of the hill of rights are set out in 5 35 of the
interim Constitution and s 39 of the proposed final Constitiiion, The Iatter deteimines
theat a comrt ‘must promowe the values that underlie an open and demooratic society
based on human digmty, equality and ficedom’ and further that ‘when interp eting
any Jegislation, and when developing the common Jaw or customary law’ the court
‘wust ppomote the spitit, puiport and objects of the Bill of Raghis'.

42 Par 304 ol the 1eporied decision.

43 Crver tlse period 19941995 2 weaal of 255 foreign cases were 1eferred 10 involving case
law of 17 countries and tevritories. OF these 122 were referred 1o in 1994 and 133 in
1995, The following countiies were invidved: Zambabwe (6); Namibia (17); [reland (3};
Swizerland (1); USA (71); Canada (67); Auseralia (53 UK (& Comumonwealih) (62);
India {1); New Zealand (2): Sri Lanka (3): The Netherlands (1); Botswana (7} The
West Judies (3); Evcopean Community {5). There were 6] references 1o the constiu-
tional and statute Jaw of 16 countries and tertitories. The following countites were
mentoned: Zinbalwe (1), Namibia {3); Brance (2); Botswana {1); USA (11): Canada
{10); Dhetand (2); Malaysia {1), UK (& Conuncnweaith) (8); India (4); Australia (4);
Nigerra (1}; Germany {7); The Netherlands (1); New Zealand (4); Brazil (1}, A wial of
G7 references were made to foreign legal wiiters: UK (t5); USA (19); Germany (4);
Canada {15}; hiha (3); general {11}
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of the case the African concept of btz was held 1o be particularly relevant
and in this regard the utterances of Justice Mokgoro bear repeating:
Although South Ahicans have a history of deep divisions characterised hy strife and
cotflict, one shared value and ideal tyat runs like a golden thread acioss cultueal
lines is the value of whunty Generally ubuntu transiates as "humaneness'. T s most
fundamental sense it eranslares as rersanhood and “motality’. Metapho ically, it
expresses itself in wmunty ngumuniu ngabaniv, describing the significance of group
solidarity on survival issues so central 1o the survival of cormnnities. While it envel-
ops the key values of group solidarity, compassion, respect, human dignity, confor-
mity 10 basic nonns and collective unity, in its fundamental sense it denotes
humanity and moralicy. Its spirit emphasises respect for human dignity, making a
shilt from confronsation to conciliation, In South Africa wbuntu has becoine a no-
tion with particular resonance in the building of a democracy. It is part of our rain-
bow heritage, though it might have operated and siill opeiates differently in diverse
community seuings. In the Western cultyral heritage, 1espect and the value for life,
manifested in the all-embracing concepts of "liumanity’ and ‘menswaardigheid’, are
also highly priced. [t is values like these that s 35 regnires to he promoted. They give
aning and texture to the principles of a society based on freedom and equality.*!

F'would like to turn aow to the final questicn of the horizontal/vertical apph-

cation of the bil] of rights as this relates t the issue of constitutivnalisin and
codification,

The question of whether the constitutional bill of rights has only a vertical
application or, in addition, a horizontal application has been the subject of
considerable debae.™ Althongh it seems, patticnlarly in the light of the pro-
posed final Constitution, that vne could make out a strong argument” for
horizoata)l application, I shall confine my discussion to Jjudicial pronowncement
on the issue, more specifically the recent and as yet unreported decision of the
Constitutional Cowrt in Hu Plessis v De Ko™

The case arose out of a defamation action instituted befure the Constitwion
came inte [orce by Mr de Klerk and a company (Wonder Air {Pty) Ltd)

4+ Pars 307 sl 308 of e repurg,

45 fnter athon by Strydom "The private domain and the bill of tights” 1995 SAPH/PL 52 Van
Aswegen ‘The implications of a bill of rights for tie law of contact and delict’ 1995
SAHIB0: De Waal ‘A comiparative analysis of provisions of German origin in the bill o
rights' 1995 SAfHR [ and the reply to De Waal by De Wet ‘Indirect Drittwikurng and he
application clause’ 1995 SAJHIL610. There has been similar debate, both academic and
Judicial, in other countries with constitutional bills of rights; see eg Van des Yyver
‘Constitational options for postapaztheid Soulh Afiica’ 1991 Emny 17745,

46 5 35(1) of the intevimy Constilttion provides that in interpreting the bill of rights
provisions ‘a cowt of law shait promote the vaiues which underlie an open and deno-
cratic sociey based on freedem and equality . . ." and further s 35(3) provides thag 'in
the intet pretation of an} faw and the application and development of the commion and
customary faw, a court shall have due regard o the spirit, puipoit and ohject’ of e
bill of rights. In the new s 39 of the proposed Consasution the oviston 1eads: ‘TA]
(tiet trbanl oF forum must promete the values that underdie an open and democratic
society based on human dignity, equality and freedom . . ", and further: ‘When inter.

preting any legislation, and when developing the commen law or customary taw, every

' ¢ the spirit, pmport and objecis of (he Bill of

while in 1erms of s 7(1} of e interi Constitp-
tion the furdamencat rights provisions bound anly “ali legislative and executive oTgans
of siate a all levels of government', s 8(1) of ths proposed final Constitulion piovides
that the ot rights *applies 10w fow and binds the legistalive, the executive, the Fredki-
antyand all organs of state” (nyy emphiagis),

47 CCT 8795, judgment was handed down ot 1906-05-15,
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controlied by him, after they had been identified in the Pretoria 2AE as _unm:m
implicated in the unlawful supply of arms to UNITA. After the Constitution
came into force, the delendant sought 1o raise the defence that the alleged
defamation was not untawful because it was protected by the right o freedom of
speech and expression in terms of section 15 of the interim Constitution.

Previously the Transvaal Provincial Division of :,um m:ﬂzw.:w Cownt had
soamdly rejected this defence and any argument of hotizontal mvv_.nwcwz of the
fundamental rights provisions.™ Subsequently this court referred two issues 1o
the Constitwiional Court: {1} Whether the Constieution could be invoked z__w_,n
the relevant events had occurred prior 1o the coming into foree of the Constitu-
tion, and (2) whether chapter 3 of the Constitution was applicable to legal
relationships hetween private parties,

Only the second issue is relevant here. In this regard the majority of the Con-
stitutional Court found that the fundamental rights provisions could not in
general apply horizoutally, that is in actions _ua?,was private parties. However, it
teft open the question whether there were pardcutar provisions of the bilk of
vights which could be so applied. Zasmp__.m_awm. courts were obliged in ters of
section 35(3) of the interim Constitution,” in the application and me_m_o_uu_.w_.:
of common law and in accordance with the values of an open, denocyatic
suciety, Lo have due vegard o the spirit, purport and ahjects of the bill of rights.
The majority” held that it was the task of the Supreme Court, including the
Appellate Division, to apply and develop the common law in the manner ve-
quired by section 35(3).

As in previous cases, the court, in determining its decision, o:.mmmnn_ in conm-
parative analysis and referrerd to the judgments of the courts in the United
States, Canada, Germany and Ireland. Comparative examination showed that
there was no 'universal’ answer to the problem of vertivat, horizontat application
of bills of rights provisions. However, in comparative perspective, and in order to
reach its decision, the cownt confined iself t the approach in Canada and
Germany.” In the case of the former the view was that the Canadian Charter of

48 In D Klak v Du Floon 1994 6 BCLR 124 (T). Here (he comt had eoncluded that
hotizontal application wouid create undesirable uncertainty in _::..m.m._am»_,_n_,. on-
ships that could not have been intended by the framers of the Constitution. The court
determined (hat the contrary judgment in Mandels v Fufwti 1994 4 BCLR ) n,s.; was
clearly wrong, However. in the subsequent Motada v Uniiversity of Natef 1995 5 _wn.:.ﬂ 374
(I Hure ] refused 1o follow the upinion of Van Dijkhorst in m__n De Ktk case :,_:_m n
Poyaeter v Kelhan 1995 11 BCLR 1498 the NFD endorsed the judgment in the D Kotk
case sl dlisagieed with the judgments in the Mndels antt Adotrelas cases. Juslicial opin-
ivn was clearly divided.

49 See n 47 above, . )

50 The judgment of the majority of the cowt was delivered by Kenwidge A} and was
concured in by Chaskalson P, Langa | and O'Regan . Mahomed DP .m_m_ ered a sepa

te concun iy judgment which was concur Eu_ in by Langa [ and wnmm._, | Acker-

ann ], bladata [, Mokgero | and Sachs | delivered separate colwainng judgments.
Kiiegler ] twith whom Didcout | coneurred) wiote a dissenting judgment, [n the opin-
ion of Kriegler [, ch 3 applied 1o all iaw and alt courts were respensible lor the applica-
tion and development of the common law, the Constitutional On:.:m _._m.qﬁ
constitutional issues were imvolved and the Appellate Division whete ston-constitutionai
issues were invelved. Where shere is no claim based on the Gonstitution all courts, -
chudling the Appellaie Division, are required to apply the ‘spirit, purport and objects’ of
the bill of nghus.

51 See the judgment of Kenwidge A] pars $3-42.
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Rights and Freedoms applied primarily on the vertical level and only in private
litigatiun where legistative, executive or administralive branches of govermment
were involved. In the case of Germany the model could be desceibed as the
‘indirect application model’. The rights of individuals entrenched in the Basic
Law are direcdy available as protection against state (including legislative)
actiot, but not directly in private law disputes. However, the values emhodied in
the Basic Law permeate private law which regulates legal relations Dhetween
individuals. Thus a constitutienal right may override a rule of public law but is
said (o 'influence rather than override the private law nonn’.

Mahomed DP agreed with the majority decision that the fundamenial rights
provisions had vertical but not horizontal application. However, in his separate
Jjudgment he focused on what he termed the ‘textual influence’™ of the Consti-
wtion, wwore particulavly section 7(1) of the interim Constitution that provides
that the fundamental rights provisions “shall bind all legislation and executive
organs ac all levels of government’. From this provision and with the exclusion of
the .,Em_wnmma.. the inference was that horizontality was not intended. In his

1 find it difficult to accept that if the lawmakers had intended W resoive the debate
in the manner contended for by ‘horizoneality’ advocates, they would not have said
s0in clear tenns or at leastin language which cleariy peninitted that inference to be
male.

Justice Ackermain agreed with the majority judgment and order of the court.
However, in the light of (he dissenting judgwent and the ‘importance of the
issue at stake’ he delivered a separate judgment in which he focused and
expandert upon the issue in the light of the German constitutional dispensa-
tien and parisprudence.

Getmany, unlike France and the United Siates of America, did not experience
what may be termed ‘revolutionary constitutionalism’. However, just as has been
the case iu South Africa where the reaction, albeit a relatively peaceful reaction,
against a repressive regime resulted in a new constitutional dispensation. so the
pre- and pusewar German experience of racial atrocity resulted in the promul-
gatien of the German Grundgesetz or Basic Law of 1949. For this reason both
counnies may be said to have experienced a similay "revolution’.™

As Ackermann J points out, the Basic Law was conceived in dire circumstances
Lhat bear sufficient resemblance 1o our own to make *critical study and cautious
application of its lessons 10 our situation and GConstitution warranted’.” In the
light of present German case law and jurisprudence it is clear that there is no
divect application of the fundamental vights provision by the German judiciary.
At the same time the basic right nerins embody an objecsive and fundamental

52 Pars 72MT.

53 Par 77. This argument would no longer hold goed wnder the propased tinal Constin-
uon s 3{1) ol which deterinines: "The Bill of Rights applies to all and binds the Tegisla-
live, the executive, the judiciary and all organs of siate.’

4 See too Richards "Comparative revohationary constitutionafism: A research agenda for

comparative law’ 1943 J for htematinal Law and Pobtics | 500F. For a comprelensive

stnvey of the repressive Nazi racial discrimination against the Jews and its afiermath,
see Walk Loy Sonderechd fiir fuden in N¥-Staat {1981). The repressive apartheid regime
in South Africa and ils consequences are well known,

Par 92 of the judgment.

&
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value system that acts as a guiding principle for legislative and executive action
and also for judicial interpretation. This means that the constlutional norms
apply with only indirect hofizontality {smittethare Dritterkung) to the legal rela-
tions of private individuals. Thus, for example, in their interpretation of provi-
sions of the Bitrgerfiches Gesetzbuch such as thuse relating o the boni nores in article
826, the courts would have regard (o the normative value systein as embodied in
the Basic Law. By analogy with the German position Justice Ackermann holds
that direct horizonal application is not intended in the interim Constitution, In
his words ‘it could never have been the intention of the framers 10 constitute
Chapter 3 {the fundamental rights provisions] as a super civil code, to which
private common law is directly subject”. To hold otherwise would, in his upinion,
make the law for the ordinary citizen vague and uncertain, sotnething which is
contrary w the constitutional state,™

As things niow stand there is therefore siill room Ffor a code of private law. The
arguments marshalied above still hold good: Shorn of the apartheid trappings,
our Romai-Dutch law as interpreted by the courts and embodied in a code in
which the principles of indigenous law are harmonised, couldl serve as a ‘new
beginning’. The law would be accessible and clear while interpretation: of the
code, particularly with regard to the general clauses or ‘super-eminent princi-
ples’, would allow for legal development. Such interpretation would, in the
civilian tradition, be in accordance with the equitable spirit of the Roman-Duech
law. Moveover, in terms of the Constintional Court decision in D Plessss v De
Kimk and by analogy with the Gerrnan principle of Drsttunrkung, interpretation of
the code would be ‘influenced’ by the constitwtional value system.

It may be argued, however, that the present position might be trrned around
by the Constitutional Court in the light of the proposed final Constitution. In
other words the court may vet find that there is direct or horizontal application
ol the fundantental rights norms a5 contained in the Constution, to the reta-
tionsitips piesently goveined by private law. [t seems to me that even in this
eventuality there would still be room for a private law code in the continental
mode” and that the suggestion of Professor Hosten that codification be recon-
sidered remains worthwhile.

To refashion dhe statement of Bentham quoted at the stait of the essay:

The great utitity of a code of laws is w cause the bad laws of former tines to be for-
gotked, to alkow For sound debates of Jawyers and a jurisprudence ‘irradiated” by the
values of an open and free suciety.

56 See pars 97 and 11t of his judgment.

57 Some years ago I argued that reform by way of fegislation would be better than reform
by way of judicial activism it terms of coustitadgonal interpretation which would of ne-
cessiey have 1o await a “test case’ and in any event might not be systematic: See the dis-
cussion of the Bophuthatswana bill of rights in nry LLD thesis Marrir and the Women in
Boplenthatsuana: A Historeal anid Compareive Sevdy (Unisa 1989 17401
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