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[zFNz]Flynote : Sleutelwoorde

Constitutional practice - Parties - Locus standi - Although under common law South African Courts have traditionally adopted restrictive approach to matter of legal standing, requiring person who approaches Court to have interest in sense of being personally adversely affected by wrong alleged, provisions of s 38 of  C  Constitution of the Republic of South Africa Act 108 of 1996 has changed common law rules of legal standing - Much broader approach to standing for purpose of enforcement of infringed fundamental rights contemplated by s 38.

Sports and contests - Association football - Rules of National Soccer League relating to transfer of players between clubs - Rules relating to transfer of professional soccer players whose contracts have  D  terminated - Player having no input in respect of transfer fee - Player treated like object - Transfer fee bearing no relation to any amount expended by club in training of player - Any person wanting to play professional soccer subject to rules and regulations of NSL - Rules akin to treating players as goods and chattels, who are at mercy of employer  E  once contract has expired - If entering into contract which incorporates these rules is only option open to person wanting to pursue career of professional football, can hardly be said that he agrees to these terms of his own free will - Rules violating most basic values underlying Constitution of the Republic of South Africa Act 108 of 1996 - No rational connection between regime and purpose it purports to  F  serve - Compensation regime constituting restraint of trade which is unreasonable and public policy requiring it to be declared unlawful, inconsistent with provisions of Constitution, and therefore invalid.

Constitutional law - Human rights - Right to dignity in terms of s 10 of Constitution of the Republic of South Africa Act 108 of 1996 - Rules of National Soccer League relating to transfer of players between clubs - Rules relating to transfer of professional soccer players whose contracts have terminated - Player having no input in respect of transfer fee - Player treated like object - Transfer fee bearing no relation to any amount expended by club in training of player - Any person wanting to play professional soccer subject to rules and regulations of NSL - Rules akin to treating players as goods and chattels, who are at mercy of employer once contract has expired - Rules violating most basic values underlying Constitution - No rational connection between regime and purpose it purports to serve - Compensation regime constituting restraint of trade which is unreasonable and public policy requiring it to be declared unlawful, inconsistent with provisions of Constitution, and therefore invalid.

Constitutional law - Human rights - Right to freedom of movement in terms of s 21 of Constitution of the Republic of South Africa Act 108 of 1996 - Rules of National Soccer League relating to transfer of players between clubs - Rules relating to transfer of professional soccer players whose contracts have terminated - Player having no input in respect of transfer fee - Player treated like object - Transfer fee bearing no relation to any amount expended by club in training of player - Any person wanting to play professional soccer subject to rules and regulations of NSL - Rules were akin to treating players as goods and chattels, who are at mercy of employer once contract has expired - Rules violating most basic values underlying Constitution - No rational connection between regime and purpose it purports to serve - Compensation regime constituting restraint of trade which is unreasonable and public policy requiring it to be declared unlawful, inconsistent with provisions of Constitution, and therefore invalid.

Constitutional law - Human rights - Right to choose profession or occupation freely in terms of s 22 of Constitution of the Republic of South Africa Act 108 of 1996 - Rules of National Soccer League relating to transfer of players between clubs - Rules relating to transfer of professional soccer players whose contracts have terminated - Player having no input in respect of transfer fee - Player treated like object - Transfer fee bearing no relation to any amount expended by club in training of player - Any person wanting to play professional soccer subject to rules and regulations of NSL - Rules akin to treating players as goods and chattels, who are at mercy of employer once contract has expired - If entering into contract which incorporates these rules is only option open to person wanting to pursue career of professional football, it can hardly be said that he agrees to these terms of his own free will - Rules violating most basic values underlying Constitution - No rational connection between regime and purpose it purports to serve - Compensation regime constituting restraint of trade which is unreasonable and public policy requiring it to be declared unlawful, inconsistent with provisions of Constitution, and therefore invalid.

Contract - Legality - Restraint of trade - Public policy - Contract entered into in terms of rules of National Soccer League relating to transfer of players between clubs - Rules relating to transfer of professional soccer players whose contracts have terminated - Player having no input in respect of transfer fee - Player treated like object - Transfer fee bearing no relation to any amount expended by club in training player - Any person wanting to play professional soccer subject to rules and regulations of NSL - Rules akin to treating players as goods and chattels, who are at mercy of employer once contract has expired - If entering into contract which incorporates these rules is only option open to person wanting to pursue career of professional football, it can hardly be said that he agrees to these terms of his own free will - Rules violating most basic values underlying Constitution of the Republic of South Africa Act 108 of 1996 - No rational connection between regime and purpose it purports to serve - Compensation regime constituting restraint of trade which is unreasonable and public policy requiring it to be declared unlawful, inconsistent with provisions of Constitution, and therefore invalid.

Practice - Parties - Locus standi - Although under common law South African Courts have traditionally adopted restrictive approach to matter of legal standing, requiring person who approaches Court to have interest in sense of being personally adversely affected by wrong alleged, provisions of s 38 of Constitution of the Republic of South Africa Act 108 of 1996 has changed common-law rules of legal standing - Much broader approach to standing for purpose of enforcement of fundamental rights infringed contemplated by s 38.

[zHNz]Headnote : Kopnota

The rules of the third respondent (the NSL) provided that any  G  footballer wishing to play professional football had to register with the NSL. They provided further that a professional footballer was required to obtain a clearance certificate from his club before he could be registered by the NSL as a player of a new club. If such a player concluded a contract with a new club, his former club was entitled to compensation. If a player stopped playing competitive  H  football upon the expiry of his contract he remained registered as a player of the club with which he was last employed for a period of 30 months, after which the club was no longer entitled to compensation. The amount of the compensation payable (in the event that the two clubs could not agree upon the amount of compensation) was calculated by an arbitrator in terms of a pre-set formula, which did not take into account factors personal to the player. Prior to the amount of  I  compensation being set and paid, the player was unable to register with the new club. The applicant, a professional footballer, applied for an order declaring that the NSL's constitution, rules and regulations relating to the transfer of professional soccer players whose contracts had terminated were contrary to public policy and unlawful and/or inconsistent with the provisions of the Constitution of the Republic of South Africa Act 108 of 1996 and therefore  J 
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invalid. The applicant brought the application both in his personal  A  capacity and as a class action. The NSL opposed the application and, inter alia, contended that the applicant lacked locus standi to bring the application. It was further contended that the applicant had entered into the contract with his previous club freely and voluntarily and thus the contract, which was in terms of the NSL's rules, did not violate his rights to freedom of movement, the right to choose a profession or occupation freely and the right to dignity in terms of  B  s 21, s 22 and s 10 of the Constitution.

Held, that it was well established that, although under the common law South African Courts had traditionally adopted a restrictive approach to the matter of legal standing, requiring a person who approached the Court to have an interest in the sense of being personally adversely affected by the wrong alleged, the provisions of s 38 of the Constitution had changed the common law rules of legal  C  standing. A much broader approach to standing for the purpose of the enforcement of the fundamental rights infringed in the Bill of Rights was contemplated by s 38. (Paragraph [17.5] at 1261J-1262B/C.)

Held, further, that a player, in terms of the NSL rules, was helpless. He could give no input in respect of the transfer fee and, if  D  all else failed, he was at the mercy of an arbitrator who determined the compensation payable according to a formula for which there was no rational basis. The player would then be treated just like an object. His figures would be fed into a formula and an amount would pop up, which was not very different from the manner in which the book value of a motor vehicle was determined. It was abundantly clear that the transfer fee thus determined bore no relation to any amount expended by  E  the club in training the player. (Paragraph [34] at 2.)

Held, further, that the applicant, or any person who wanted to play professional soccer, was subject to the rules and regulations of the NSL. These rules were akin to treating players as goods and chattels, who were at the mercy of their employer once their contract had expired. These rules violated the most basic values underlying the Constitution. If entering into a contract which incorporated these  F  rules was the only option open to a person who wanted to pursue a career of professional football, it could hardly be said that he had agreed to these terms out of his own free will. (Paragraph [38] at 3.)

Held, further, that there was no rational connection between the regime and the purpose it purported to serve, no information in  G  that regard having been placed before the Court by the NSL. (Paragraph [40] at 4.)

Held, further, that the compensation regime constituted a restraint of trade which was unreasonable, that public policy required that it be declared unlawful and that it should be declared to be inconsistent with the provisions of the Constitution and therefore invalid. (Paragraph [41] at 5.)

[zCAz]Cases Considered

Annotations  H 

Reported cases

Dawood and Another v Minister of Home Affairs and Others; Shalabi and Another v Minister of Home Affairs and Others; Thomas and Another v Minister of Home Affairs and Others 2000 (1) SA 997 (C): dictum at 1028J - 1030B applied  I 

Eastham v Newcastle United Football Club Ltd and Others [1963] 3 All ER 139 (Ch): considered 

Freedom of Expression Institute and Others v President, Ordinary Court Martial, and Others 1999 (2) SA 471 (C): referred to 

Knox D'Arcy Ltd and Another v Shaw and Another 1996 (2) SA 651 (W): referred to  J 
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Kotze & Genis (Edms) Bpk en 'n Ander v  A  Potgieter en Andere 1995 (3) SA 783 (C): referred to 

Magna Alloys and Research (SA) (Pty) Ltd v Ellis 1984 (4) SA 874 (A): referred to 

Minister of Law and Order and Others v Hurley and Another 1986 (3) SA 568 (A): referred to 

S v Manamela and Another (Director-General  B  of Justice Intervening) 2000 (3) SA 1 (CC) (2000 (1) SACR 414; 2000 (5) BCLR 491): applied 

S v Makwanyane and Another 1995 (3) SA 391 (CC) (1995 (2) SACR 1; 1995 (6) BCLR 665): referred to 

Union Royale Belge Des Societes de Football Association (ASBL) and Others v Jean Marc Bosman [1996] 1 CMLR 645 (ECJ): applied 

Waltons Stationery Co (Edms) Bpk v Fourie en 'n Ander 1994 (4) SA 507 (O): referred to.  C 

[zSTz]Statutes Considered

Statutes 

The Constitution of the Republic of South Africa Act 108 of 1996, s 38: see Juta's Statutes of South Africa 1999 vol 5 at 1-152. 

[zCIz]Case Information

Application for a declaratory order. The facts appear from the  D  reasons for judgment. 

N M Arendse SC (with Anton Katz) for the applicant. 

N A Cassim SC (with B E Leach) for the third and fourth respondents. 

Cur adv vult.  E 

Postea (December 6). 

[zJDz]Judgment

Traverso J:

Facts  F 

[1.1] The applicant is a young man, presently aged 21, who is a professional footballer by occupation. 

[1.2] The first respondent is John Comitis, who is employed by the sixth respondent, Ajax Cape Town, a football club affiliated to the  G  third respondent. 

[1.3] The second respondent is Vasco da Gama Football Club (Vasco), which is also affiliated to the third respondent. 

[1.4] The third respondent is the National Soccer League (NSL), a  H  body corporate which operates under the name and style of Premier Soccer League. The NSL is the only professional football body affiliated to, and recognised by, the South African Football Association (fifth respondent) and it regulates the various professional leagues in South Africa. 

[1.5] The fourth respondent is the chairperson of the management  I  committee of the NSL. 

[1.6] The fifth respondent is the South African Football Association (SAFA). SAFA is the highest authority in South African football and is affiliated to the Confederation Africaine de Football (CAF) and to the Federation Internationale de Football Association (FIFA).  J 
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[1.7] The sixth respondent is Ajax Cape Town (Ajax), which is  A  also a football club affiliated to the NSL. 

[1.8] The seventh respondent is Hellenic Football Club (Hellenic). 

[1.9] The eighth respondent is Cape Town Spurs Football Club CC (Spurs).  B 

[1.10] The ninth and the tenth respondents are the Ministers of Sport and Labour respectively, who are merely being cited in this application because they may have an interest in it. 

[2] It is common cause between the parties that professional football in South Africa is regulated and controlled by the NSL. Any club or  C  footballer wishing to play professional football must be registered with the NSL. If a player is not registered he cannot play for any club that is affiliated to the NSL. The NSL is an association which has as its primary purpose the control and management of professional football in South Africa. All professional football clubs in South Africa are affiliated to the NSL, which in turn is affiliated to SAFA. SAFA is in  D  turn affiliated to CAF and FIFA, the world body of professional football. The hierarchy is therfore: NSL; SAFA; CAF; FIFA. 

[3] The NSL is controlled by its board of governors. The board of governors is appointed from 18 Premier League clubs, who each appoint a  E  representative to that board of governors. In addition there is one representative appointed by the so-called 'inland stream' of the first division clubs. Another person is appointed by the 'coastal stream' of the first division clubs. Accordingly two representatives of the board of governors are not part of the Premier Division clubs. It is common cause that any footballer who wishes to pursue  F  professional football as an occupation must play under the FIFA umbrella and that, accordingly, such a player will have to join a club affiliated to the NSL. 

[4] This application turns on the interpretation of the regulations of the NSL and more particularly those regulations which provide for compensation to be paid to clubs in respect of professional footballers  G  whose contracts with their respective clubs have terminated. 

[5] Before considering these regulations the facts need to be considered. 

[6] The applicant started playing football at the age of 12 and by the time he matriculated in 1996 he was approached by Spurs to play  H  professional football. At the time Spurs was an affiliate of the NSL and played in the Premier Division of the NSL. 

[7] When the applicant joined Spurs he entered into a 24-month contract which was due to terminate on 31 July 1999. 

[8] In mid-1999 the applicant suffered a serious injury and was  I  accordingly unable to play soccer for the rest of his contractual period. The applicant was paid throughout this period. 

[9] On 19 July 1999 (approximately 12 days before the expiry of the applicant's contract) Spurs sold its professional soccer league franchise  J 
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to Mother City Sports Club (Pty) Ltd (Mother City). Spurs was  A  sold to Mother City as a going concern. Included in the sales price was a 'list of included players'. The agreement also contained an annexe B which consisted of the list of excluded players (including the applicant) in respect of whom the contract states: 


'13.7 The purchaser does not by virtue of this transaction  B  acquire any rights whatsoever, or any obligations of whatever nature, in connection with the players listed on annexe B as excluded players. The excluded players shall at all times remain under the seller's control and the purchaser shall immediately, at any time, when so requested by the seller, sign any document in connection with the excluded players as may, from time to time, be requested by the seller. For the avoidance of doubt, it is recorded that the  C  proceeds of any transfer of any of the excluded player shall vest entirely in the seller.' 

(Emphasis supplied.) 

[10] It is common cause that the agreement that was entered into between Spurs and Mother City was entered into without the players' knowledge or consent.  D 

[11] The applicant recovered from his injuries during December 1999 and at that stage approached Ajax for a contract to play professional football. Ajax has a close relationship with Vasco, which acts as a 'nursery' for the latter in respect of injured players. Vasco is not  E  a member of the NSL. Because Ajax was concerned about the applicant's match fitness, it approached Vasco to 'nurse' the applicant through his recovery from his injury. The applicant played for Vasco from January 2000 until the end of the season in April/May 2000, when he again approached Comitis, the owner of Ajax, to play for that club. Comitis informed him that there was no prospect of him playing for  F  Ajax. The applicant accordingly requested Comitis for a clearance certificate so that he could join a different club. 

[12] As will appear later, it is common cause that a professional footballer is required to obtain a clearance certificate from his club before he can be registered by the NSL as a player of a new club. The  G  applicant could accordingly not move to a new club until he had received a clearance certificate from Ajax, which, it would appear, would only be issued once Ajax received compensation in respect of the applicant's services. 

[13] The present situation is that the applicant was in the mean time  H  approached by Hellenic to join their club. After a trial period Hellenic offered to sign the applicant on as a professional player, provided he was furnished with a clearance certificate. He again contacted Comitis, who initially informed him that Ajax required R50 000 compensation before they would issue a clearance certificate. Hellenic was not prepared to pay this amount. The applicant then  I  personally approached Comitis, who reduced the figure to R17 500, but this amount was also unacceptable to Hellenic. Ajax was still not prepared to issue a clearance certificate and the applicant then approached Vasco, but they could not provide him with a clearance certificate as they contended he was not a member of Vasco. Various approaches were made to the various clubs in an attempt  J 
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to obtain a clearance certificate for the applicant. Since the launch  A  of the application the applicant has managed to obtain a clearance certificate from Vasco, but strictly speaking this clearance certificate is of no force and effect as Vasco is not a club under the auspices of the NSL. A clearance certificate from a club affiliated to the NSL is required before a player can play for a new club. The applicant is presently  B  playing for Hellenic but remains subject to the rules and regulations of the NSL. The contract which the applicant entered into with Hellenic provides that the club and the players agree to adhere to, and be bound by, the constitution, rules and regulations of the NSL. 

[14] In view of the aforegoing, the applicant contends, inter  C  alia, that the NSL's constitution, rules and regulations relating to the transfer of professional soccer players whose contracts have terminated as being contrary to public policy and unlawful and/or inconsistent with the provisions of the Constitution of the Republic of South Africa Act 108 of 1996 and therefore invalid. It is argued that because a player has to await a clearance certificate, which invariably  D  will only be issued once the compensation has been fixed, before he can sign up with a new club, his fundamental rights enshrined in the Bill of Rights are being violated. 

[15] The third and fourth respondents raised five points in limine. Before dealing with these points in limine and the merits of the application, I will set out those regulations which I  E  regard as pivotal to the decision to which this Court will come. 


'13.1
Every player designated as professional shall have a written contract with the club employing him. 


. . .  F 


14.1
Only a player who is currently registered by the League shall be permitted to participate in official matches of the League. 


. . . 


14.4
Eligibility to play shall only be granted to a player who fulfils one of the following conditions: 


. . .  G 



14.4.2
if the player in question is transferred from one club to another within SAFA in accordance with these regulations and holds a club transfer certificate; 


. . . 


15.3
The transfer fee for a professional contracted with a club shall be determined by that club.  H 


. . . 


15.5
Should a player be granted a free transfer by a club, and the said transfer is accepted in writing by the player, it shall be necessary for the club to furnish a clearance and for his new club to register him. 


15.6
On or before 15 May each year, each club shall send by registered post to the League a list of players they intend placing on  I  the transfer list as well as a list of players to whom they are granting free transfers. The club shall stipulate against the name of each player it wishes to transfer the fee involved. The League shall circulate to all clubs full lists of the players on transfer and the players on free transfer.  J 
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15.6.1
Once a club has officially listed a fee for a  A  player placed on transfer, the fee may be increased only with the permission of the management committee of the League. 



15.6.2
In the case of each player the full names, age and playing position of the player shall be specified by the club. 


15.7
Amateur players, or players not having been placed on the open transfer list after 30 May, will with the League's written  B  consent be able to sign for any club in the League, after first having been declared a free agent by the management committee of the League as defined in clause 12.7 above, or its duly authorised subcommittee. 



Players whom clubs fail to re-engage on terms offered by clubs may be placed on the open transfer lists by the club for the remaining period of the contract.  C 



15.7.1
Clubs shall not include amateur players on their notification list to the League in terms of 15.6 above. 


. . . 


15.9
A player who is placed on the transfer list for a fee and not transferred by the start of the new season shall be paid in the normal  D  way by the club, provided that he fulfils or tenders fulfilment of his obligations to the club that has placed him on the transfer list. 



15.9.1
Should a player be granted a free transfer and his contract terminated, or his services are not taken up by another club before the start of the new season, the said professional need not be paid in the new season by the club wishing to transfer him.  E 


. . . 


17.11
In a case of a player whose contract has expired, neither he nor any prospective new club is required to notify his former club of any negotiations he is personally conducting. However, once the player has signed the contract with a new club, the new club is obliged to contact the club to which compensation is possibly due under the rules herein below.  F 


. . . 


17.13
If a professional player concludes a contract with a new club, his former club shall be entitled to compensation. 


. . . 


17.15
If the two clubs disagree on the amount of compensation to  G  be paid to the players' previous club, such dispute shall be submitted to the management committee of the League first, who shall thereafter submit same to an arbitrator of the Arbitration Foundation of South Africa (should the parties not accept the management committee's decision), and whose decision shall be final and binding on all parties.  H 


18. Termination of activity 


A professional player who stops playing competitive football upon the expiry of his contract shall remain registered as a player with the club with which he was last employed for a period of 30-months as from the end of the season in which the player stopped playing. After this period has elapsed without the player resuming playing, the club shall  I  not be entitled to compensation. During the 30 month period referred to above, a club shall be entitled to a transfer fee for the player should the player in question again become actively involved as a contract or non-contract player.' 

[16] I will now proceed to deal with each one of the points in limine under a separate heading:  J 
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[17]
The contents of the replying affidavit - lack of locus standi  A 


[17.1]
Mr Cassim who, with Mr Leach, appeared for the third and fourth respondents, contended that the applicant lacks locus standi to bring this application, both in his personal capacity, and, on behalf of the class of persons that he purports to represent.  B 


[17.2]
The argument about the applicant's locus standi in his personal capacity was twofold. Firstly, it was argued that when the application was launched the applicant was not a member of the NSL, and that, in view thereof, there was no dispute between the applicant and the NSL. This argument and the argument in respect of the next point in limine, namely that there is no  C  justiciable dispute between the parties, is to a large extent conflated. I will deal with these arguments in more detail under the next heading and will set out a short synopsis of my findings now. 



At the time when the application was launched, and prior to the  D  applicant joining Hellenic, he was awaiting a clearance certificate as he had regarded himself as bound by the NSL's constitution, rules and regulations. In any event, even if the applicant was no longer a member of the NSL, the NSL's regulations clearly still applied to him because  E  he could not sign up with Hellenic until he obtained a clearance certificate. 



Secondly, it was argued that because he has now joined Hellenic as a professional player, his constitutional rights which he contends are violated by reason of the compensation regime cannot be said to be violated at present.  F 



But it is common cause that the applicant, as a registered professional player with Hellenic, is obliged to adhere to, and be bound by the constitution, rules and regulations of the NSL. Accordingly, the applicant remains subject to the compensation regime once his contract with Hellenic runs out.  G 


[17.3]
In respect of the class action Mr Cassim argued that the applicant purports to supplement and/or make good certain deficiencies in his founding affidavit by introducing new matter into his replying affidavit. He accordingly asked for certain  H  portions of the applicant's replying affidavit to be struck out. 


[17.4]
Accordingly, it was submitted that the applicant has failed to lay a basis in his founding affidavit to bring this application on behalf of a class of persons. It was argued by Mr Cassim that the applicant has not demonstrated any basis in  I  law in terms whereof he is entitled to represent the class of persons which he purports to represent in this application other than his bare ipse dixit and certain hearsay allegations. 


[17.5]
It is well established that, although under the common law South African Courts have traditionally adopted a restrictive  J 
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approach to the matter of legal standing, requiring a person who  A  approaches the Court to have an interest in the sense of being personally adversely affected by the wrong alleged, the provisions of s 38 of the Constitution (Act 108 of 1996) have changed the common-law rules of legal standing. A much broader approach to standing for the  B  purpose of the enforcement of the fundamental rights infringed in the Bill of Rights is contemplated by s 38. 


[17.6]
Section 38 of the Constitution provides:



'Anyone listed in this section has the right to approach  C  a competent Court, alleging that a right in the Bill of Rights has been infringed or threatened, and the Court may grant appropriate relief, including a declaration of rights. The persons who may approach a Court are: 



(1)
anyone acting in their own interest; 



(2)
. . . 



(3)
anyone acting as a member of, or in the interest of, a group or class of persons;  D 



(4)
anyone acting in the public interest. . . .' 


[17.7]
The effect and application of the aforesaid section has often been considered. For a complete yet concise summary of the relevant authorities, see Dawood and Another v Minister of Home Affairs and Others; Shalabi and Another v Minister of Home Affairs and  E  Others; Thomas and Another v Minister of Home Affairs and Others 2000 (1) SA 997 (C) and more particularly the dictum of Van Heerden J at 1028J - 1030B: 



'However, as pointed out by all the above-mentioned  F  writers, the provisions of s 38 of the Constitution (and those of the predecessor to s 38, namely s 7(4) of the Constitution of the Republic of South Africa Act 200 of 1993 (the interim Constitution)) radically change the common-law rules of legal standing - such provisions mandate a much broader approach to standing for the purpose of the enforcement of the fundamental rights entrenched in the Bill of  G  Rights (chap 3 of the interim Constitution and chap 2 of the final Constitution, respectively). In Ferreira v Levin NO and Others; Vryenhoek and Others v Powell NO and Others 1996 (1) SA 984 (CC) (1996 (1) BCLR 1) at para [165], Chaskalson P, dealing with the interim Constitution, adopted a broad approach to legal standing, stating that:  H 




''Whilst it is important that this Court should not be required to deal with abstract or hypothetical issues, and should devote its scarce resources to issues that are properly before it, I can see no good reason for adopting a narrow approach to the issue of standing in constitutional cases. On the contrary, it is my view that we should  I  rather adopt a broad approach to standing. This would be consistent with the mandate given to this Court to uphold the Constitution and would serve to ensure that constitutional rights enjoy the full measure of the protection to which they are entitled. Such an approach would also be consistent in my view with the provisions of s 7(4) of the Constitution . . .'' 



(see also paras [166] - [168] of the reported judgment).  J 
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In the same case, O'Reagan J expressed her agreement with  A  this statement of Chaskalson P, stating that 




''(t)here can be little doubt that s 7(4) provides for a generous and expanded approach to standing in the constitutional context. The categories of persons who are granted standing to seek relief are far broader than our common law has ever permitted. . . . This expanded approach to standing is quite appropriate for constitutional litigation. . . . (Section) 7(4) casts a wider net  B  for standing than has traditionally been cast by the common law.'' 



(At para [229].) And further that 




''the particular role played by the Courts in a constitutional democracy . . . requires that access to the courts in constitutional  C  matters should not be precluded by rules of standing developed in a different constitutional environment in which a different model of adjudication predominated. In particular, it is important that it is not only those with vested interests who should be afforded standing in constitutional challenges, where remedies may have a wide impact.''  D 



(At para [230].) 



In Beukes v Krugersdorp Transitional Local Council and Another 1996 (3) SA 467 (W) Cameron J aligned himself with the approach to standing in constitutional cases adopted by Chaskalson P in the Ferreira case (see above). Dealing with the provisions of s 7(4)(b) of the interim Constitution, the learned Judge stated that  E 




''(t)his approach seems to me to be appropriate not only to the Constitutional Court, but to all Courts that are called upon to adjudicate constitutional claims. It seems to me further that a broad approach should be taken not only to who qualifies as having standing under s 7(4)(b), but to how that standing may be evidenced. . . . It would run counter to the spirit and purport of  F  the interim Constitution to require that persons who identify themselves as members of a group or class as a member of whom and in whose interest a litigant acts, should reiterate with formalistic precision the complaint with which they associate themselves. Even more contrary to that spirit and purport would be to require that they attest to their status or that they put in affidavits joining in the litigation.'' '  G 


[17.8]
Section 38 of the Constitution should be read with ss 172 and 173. Section 172 provides, inter alia, as follows: 



'1.
When deciding a constitutional matter within its power, a Court -  H 




(1)
must declare that any law or conduct that is inconsistent with the Constitution is invalid to the extent of its inconsistency; and 




(2)
may make any order that is just and equitable. . . .' 



Accordingly s 172 obliges and requires a Court, when deciding Constitutional matters within its power, to declare a law or conduct  I  which is inconsistent with the Constitution to be invalid, and is given a discretion to make any further order which is just and equitable if it finds that a law or conduct is inconsistent with the Constitution. See S v Manamela and Another (Director-General of Justice Intervening)  J 
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2000 (3) SA 1 (CC) (2000 (1) SACR 414; 2000 (5) BCLR  A  491) at 25F - 27C (SA) and 435g - 437c (SACR). 



Section 173 vests a Court with the inherent power to develop the common law in accordance with the interests of justice. The NSL is a body which performs a public function. Soccer is a sport which enjoys large support. The fate of soccer players is of public interest. If, as  B  contended by the applicant, the regulations of the NSL violate the fundamental rights of the professional players, such as fair administrative action, fair labour practices, freedom of association, human dignity etc, this is patently a matter of such vast public interest, that a narrow approach would be inappropriate.  C 


[17.9]
The applicant, in support of his contention that he brings this application in the interest of professional footballers and potential professional footballers, makes the following allegations:  D 



(1)
He states that the application enjoys wide support amongst professional footballers. 



(2)
In support of this allegation the applicant filed confirmatory affidavits by Paul Booth, who is the father of Matthew Booth, who captained the under 23 team that represented South Africa at  E  the Olympic Games this year. Mr Booth has himself been involved with amateur football for more than 20 years and has a sound knowledge of the implications of a player changing from amateur status to that of a professional. 



(3)
In addition a supporting affidavit by Mr Gomes was filed. Mr  F  Gomes is known to assist professional footballers in several respects. He has been involved with professional football for most of his life, and is well acquainted with the effects of the regulations of the NSL on professional footballers and in particular the compensation regime.  G 


[17.10]
In my view, the applicant has laid a sufficient foundation to bring this application in the interest of professional soccer players and potential professional soccer players. In any event, the affidavits which were incorporated into the applicant's replying papers are, in essence, a response to the denial by the third  H  respondent of the applicant's standing to bring a class action. It does not introduce new matter not adverted to in the founding papers. 


[17.11]
This point accordingly has no substance. 

[18] The absence of a justiciable dispute  I 


[18.1]
Mr Cassim contended that presently there is no justiciable dispute between the applicant and the respondents. He argued that because the applicant has now been granted a certificate declaring him to be a free agent, and because he is now playing for Hellenic, there is presently no violation  J 
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of, nor an apprehension of a violation of any of the applicant's  A  constitutional rights. 


[18.2]
This argument loses sight of the nature of the relief which the applicant is seeking, namely a declaratory order. Even though the applicant is presently playing for Hellenic it is common cause that before he could do so he had to sign a contract with Hellenic in terms  B  whereof he has subjected himself to the regulations of the NSL. The declarator which the applicant seeks involves the validity of these regulations and more particularly those dealing with the existing compensation regime. 


[18.3]
The right to approach a competent Court to declare that a  C  fundamental right in the Bill of Rights has been infringed or threatened is not confined to parties who have a live dispute. (See Freedom of Expression Institute and Others v President, Ordinary Court Martial, and Others 1999 (2) SA 471 (C).) The applicant has experienced the hardship of the compensation regime in respect of  D  players whose contracts have expired. Even though the applicant's contract with Ajax had expired, Comitis had the power to control the manner in which he would or should pursue his career. Either Ajax had to be paid compensation or the applicant would have had to give up professional soccer as a career. In the end the applicant obtained a  E  clearance certificate which, it would appear, is invalid because it was obtained from a club which is not a member of the NSL. Be that as it may, it would be contrary to the very essence of the kind of relief which the applicant is seeking to expect him to await the expiry of his  F  contract before he again approaches the Court. He will simply find himself in a position where it is once again contended that because his contract has expired he is no longer a member of the NSL and therefore does not have the legal standing to challenge its regulations.  G 


[18.4]
I accordingly hold that there is in fact a justiciable dispute between the parties. 

[19] Non-joinder of interested parties 


[19.1]
The respondents contend that all clubs with whom contracts have been concluded by professional players have a  H  direct and substantial interest in the outcome of these proceedings. This submission is correct. 


[19.2]
I do not agree, however, that this necessarily means that there has been a non-joinder. The individual clubs are all compelled to be members of the NSL. The NSL, in terms of clause 2 of its constitution, is a body corporate, capable of suing and being sued in  I  its own name. The NSL is the only professional soccer body recognised by SAFA. All members of the NSL are subject and bound to the NSL constitution and its rules and regulations, as well as the rules and regulations relating to various league and club  J 
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competitions. The NSL is the body which represents all the  A  affiliated clubs and all the affiliated clubs are represented on the board of governors of the NSL. Each club therefore has direct representation on the board of governors, and the NSL is therefore the representative body of all the clubs. It would make a mockery of the process of  B  litigation if a litigant, who wishes to have a section of the constitution of any professional body declared invalid, has to join each and every individual member of that body as a party to the proceedings. Would a member of the Bar who wishes to challenge the validity of a section of the Bar's constitution have to cite each and  C  every member of the Bar? 


[19.3]
I am therefore satisfied that there has not been a non-joinder as contended by Mr Cassim. 

[20] The arbitration provision 


[20.1]
Clause 11.1 of the constitution of the NSL provides:  D 



'All members of the NSL which, for purposes of this clause, and without limiting the generality thereof, shall include clubs, officials and players, shall be obliged to submit any dispute other than that of a disciplinary nature as referred to in clause 7.12.1.1; 7.12.1.2; 7.12.1.3 to arbitration.' 


[20.2]
Clause 11.4.2 implies that the interpretation of the  E  constitution and/or rules and regulations of the NSL is a matter which can be determined by an arbitrator. This case, however, involves more than the mere interpretation of the constitution of the NSL. It involves a possible declaration of invalidity of certain clauses thereof.  F 


[20.3]
Mr Cassim argued that the applicant has failed to advance compelling reasons why the arbitration clause should not apply between the parties. Accordingly he submitted that the applicant is not entitled to proceed with this application pending the outcome of a referral of the dispute to arbitration.  G 


[20.4]
An arbitration clause does not oust the jurisdiction of the Court. If a party to an agreement seeks to rely on an arbitration clause, the Court retains its discretion as to whether it should itself determine the dispute or whether to stay the proceedings. (See Minister of Law and Order and Others v Hurley and Another  H  1986 (3) SA 568 (A) at 584A - C.) 


[20.5]
This is, in my view, the kind of case where I should exercise my discretion in favour of this Court deciding the issue. The dispute in this case involves difficult and complex constitutional issues as well as matters of public policy.  I 


[20.6]
The arbitrator will not have the power to declare any law or conduct which is inconsistent with the Constitution, invalid. (See Butler and Finsen Arbitration in South Africa: Law and Practice (Juta, 1993) at 176 - 7.) In any event, in terms of the Constitution, only the Courts are vested with the power to  J 
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declare a law or conduct unconstitutional. (Section 172.) This is not  A  the kind of dispute which should or could be determined by an arbitrator. 

[21] This brings me to the merits. I have already quoted the relevant regulations. To summarise, the effect of these regulations are: 


[21.1]
All professional players must belong to a club which is  B  affiliated to the NSL. 


[21.2]
All members of the NSL are bound by its constitution, rules and regulations. 


[21.3]
Every player who receives remuneration in excess of travel and hotel expenses shall be regarded as a professional player.  C  The result is that every player who earns an income (however meagre) from soccer will be regarded as a professional player, and is obliged to enter into a written agreement with the club that employs him. 


[21.4]
Players are transferred from one club to another 'by agreement between clubs'.  D 


[21.5]
The transfer fee for a player 'shall be determined by that club'. A player may however in the sole discretion of the club be granted a 'free transfer' and if the player accepts it, he may be furnished with a clearance certificate for his new club to register him.  E 


[21.6]
Regulation 17(5) empowers a professional player to conclude a contract with another club: 



(1)
if his contract with his present club has expired or will expire within six months; or 



(2)
his contract with his present club has been rescinded by one party or the other for valid reasons; or  F 



(3)
his contract with his present club has been rescinded in writing by both parties after mutual agreement. 



However, this regulation also provides that his former club will under those circumstances be entitled to compensation from his new club.  G 


[21.7]
The amount of compensation payable by the new club to the old club shall be agreed upon between the two clubs involved. Where the two clubs disagree on the amount of compensation, the dispute is first submitted to the management committee and thereafter to the arbitrator.  H 


[21.8]
The arbitrator will be responsible for fixing the amount of compensation to be paid to the player's previous club by the new club with whom the professional player has concluded a contract. The arbitrator's award will be final and binding. In terms of the regulations the arbitrator has no discretion whatsoever. He merely has to apply a formula with which I will deal more fully later.  I 


[21.9]
If a professional player stops playing competitive football, he shall upon the expiry of his contract remain registered as a player with the club with which he was last employed for a period of 30 months as from the end of the season in  J 
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which the player stopped playing. After the 30 months have  A  elapsed his club will not be entitled to compensation. If, however, he should, during the 30-month period, again become actively involved either as a contract or non-contract player, his club shall be entitled to a transfer fee. (For the sake of convenience this system will hereinafter be referred to as the  B  'compensation regime'.) 

[22] The present application involves the situation where a player's contract has expired, and who has been placed on a transfer list and against whose name a transfer fee has been stipulated by the transferring club. It also involves the situation where a player has  C  entered into a new contract with a club, as averted to in para 21.6 above. 

[23] It is of note that the player has no input whatsoever in respect of the transfer fee which is fixed and stipulated by the transferring club. It is also of note that the transfer fee is not something which is determined according to any guidelines or stipulated criteria.  D  Should the player be offered a new contract by another club, his former club will be entitled to compensation. The two clubs will agree on the amount of compensation. The player is not entitled to any input in these negotiations. 

If the two clubs are unable to agree on the transfer fee the matter must be referred to the management committee 'who shall submit same to an arbitrator' whose decision shall be final and binding.  E 

The arbitrator's role is limited. In terms of the regulations the arbitrator is obliged to 'proceed in accordance with the following principles in fixing the amount'. 

The so-called principles are arbitrary and are applied across the board to all players without taking into account any factor  F  peculiar to a particular player which may affect the amount of compensation which a club will be prepared to pay for a player. As will appear hereunder there is no rational basis for the so-called principles. 

[24] For purposes of illustration I will set out the result if the formula were to be applied to the applicant:  G 


Compensation shall be based on the gross income of the player multiplied with a stipulated factor having regard to the player's age (reg 17.16.1).
Applicant's gross income is:

R1 700 \x 12 = R20 400


The stipulated factor for the applicant's age group is 12.

R20 400 \x 12 = R244 800


 H 

This amount will be final and binding. The arbitrator cannot, for example, take into account the fact that the applicant had not played Premier League soccer for some months and had just recovered from an injury. The result of applying the formula is easy to establish. It is a simple arithmetical calculation. It is inconceivable  I  that any club who wants to sign on a player will do so unless the compensation issue has been resolved between the two clubs and run the risk of this formula being applied. On the present facts Hellenic was not even prepared to pay R17 500 compensation for the applicant. It is therefore apparent that, while two clubs are bickering about the amount of compensation payable, the player is prevented from taking up his employment with his  J 
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new employer. The player is totally at the mercy of the two clubs. The  A  battle between the clubs can continue indefinitely. There is no time limit stipulated in the regulations within which negotiations should be finalised or the matter referred to arbitration. A club which would like to retain the services of a player can therefore dig in its heels, thereby effectively preventing the player from taking up alternative employment. 

Compensation will always be payable by the new club unless the player  B  is given a free transfer. Whether the player is given a free transfer is again something which is in the sole discretion of the club. The player has no say. It is also of note that on the question of when a player will be given a free transfer, there are no objective criteria or stipulated guidelines. This is something that takes place at the  C  whim of the transferring club. 

[25] Mr Cassim argued that the regulations have a protective mechanism in favour of the player in that a player can refer a dispute to the management committee if the negotiations are frustrating his ability to play.  D 

[26] For this contention he relied on regs 12.7 and 15.7, which provide: 


'12.7
Any dispute regarding the status of a player involved in a transfer within the country shall be settled by the management committee of the League in terms of these rules and regulations.  E 


. . . 


15.7
Amateur players, or players not having been placed on the open transfer list after 30 May, will with the League's written consent be able to sign for any club in the League, after first having been declared a free agent by the management committee of the League as defined in clause 12.7 above, or its duly authorised subcommittee.  F 



Players whom clubs fail to re-engage on terms offered by clubs may be placed on the open transfer lists by the club for the remaining period of the contract. 


15.7.1
Clubs shall not include amateur players on their notification list to the League in terms of 15.6 above; . . . .' 

Regulation 12.7 deals only with a dispute involving the  G  status of a player, whereas 15.7 deals with amateur players who have been declared free agents by the management committee. I do not agree that these regulations have any bearing on the issue which this Court has to decide. 

[27] It is no answer to say, as the third and fourth respondents do, that 'there is no obligation on any footballer to play  H  professional football'. This contention is frivolous and shows a scurrilous disregard for a person's (and in particular the applicant's) right to choose his profession freely. Of course, I accept that any profession must be regulated to a certain extent - these regulations can be internal or imposed by statute. Whatever the case may be, a profession can only be regulated in a manner which is  I  reasonable and in a manner which does not violate the constitutional rights of individuals. 

[28] If we should find that the regulations violate one or more of the applicant's or other football players' fundamental rights, then it follows as a matter of logic that the only choice with which a professional football  J 
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player is faced is to enter into a contract which violates these  A  rights, thereby offending public policy, or not to play professional football at all. This is no choice. 

[29] The situation which arises when a player's contract comes to an end and he is by virtue of a compensation dispute prevented from joining a new club is akin to a restraint of trade provision in a  B  normal commercial employment contract. That this is so becomes even more apparent when one has regard to reg 18, which provides: 


'18. Termination of activity 


A professional player who stops playing competitive football upon the expiry of his contract shall remain registered as a player with the club with which he was last employed for a period of 30 months as from  C  the end of the season in which the player stopped playing. After this period has elapsed without the player resuming playing, the club shall not be entitled to compensation. During the 30-month period referred to above, a club shall be entitled to a transfer fee for the player should the player in question again become actively involved as a contract or non-contract player.'  D 

[30] In Magna Alloys and Research (SA) (Pty) Ltd v Ellis 1984 (4) SA 874 (A) the Court acknowledged the sanctity of contract, provided that the effect of an order enforcing an agreement in restraint of trade would not offend against public policy. 

The Courts have considered the impact of the interim Constitution  E  (the Constitution of the Republic of South Africa Act 200 of 1993) on the restraint of trade law, and have been uniformly dismissive of the suggestion that the interim Constitution necessitated the revision of restraint of trade law. (Waltons Stationery Co (Edms) Bpk v Fourie en 'n Ander 1994 (4) SA 507 (O); Kotze & Genis (Edms) Bpk en 'n Ander v Potgieter en Andere 1995 (3) SA 783 (C);  F  Knox D'Arcy Ltd and Another v Shaw and Another 1996 (2) SA 651 (W).) 

[31] I have no reason to differ from the views expressed in those decisions. I am, however, firmly of the view that considerations of public policy cannot be constant. Our society is an ever-changing one.  G  We have moved from a very dark past into a democracy where the Constitution is the supreme law, and public policy should be considered against the background of the Constitution and the Bill of Rights. One can think of many situations which would, prior to 1994, have been found not to offend public policy which would today be regarded as inhuman. Examples are so plentiful that I do not believe that it is  H  necessary for me to mention them. 

[32] If we should therefore find that the regulations of the NSL are contrary to public policy, it is self-evident that the contract which the applicant has with Hellenic, which incorporates the NSL regulations, is contrary to public policy and that, accordingly, the  I  'restraint of trade' should not be enforced. 

[33] Mr Arendse, who appeared with Mr Katz for the applicant, referred us to Eastham v Newcastle United Football Club Ltd and Others [1963] 3 All ER 139 (Ch). This case involved a professional football player who had entered into a contract with Newcastle United FC. The contract was  J 
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renewable annually. During the subsistence of the 1959 - 1960 period  A  the plaintiff applied for a transfer but the club refused and enforced the retention provisions which applied. The Court (per Wilberforce J) held that the retention and transfer provisions operated in restraint of trade. At 145H Wilberforce J remarked: 


'The transfer system has been stigmatised by the plaintiff's  B  counsel as a relic from the Middle Ages, involving the buying and selling of human beings as chattels; and, indeed, to anyone not hardened to acceptance of the practice it would seem inhuman, and incongruous to the spirit of a national sport.' 

On the basis that a player could apply to have a transfer fee reduced or eliminated, Wilberforce J upheld the transfer system. 

[34] As pointed out above a player, in terms of the NSL rules, is  C  helpless. He can give no input in respect of the transfer fee, and, if all else fails, he is at the mercy of an arbitrator who determines the compensation payable according to a formula for which there is no rational basis. The player would then be treated just like an object. His figures will be fed into the formula and an amount will pop up! Not very different from the manner in which the book value of a motor  D  vehicle is determined! It is abundantly clear that the transfer fee thus determined bears no relation to any amount expended by the club in training the player. 

In my view, this procedure strips the player of his human dignity as enshrined in the Constitution. Section 7(1) of the Constitution states: 


'7(1) This Bill of Rights is a cornerstone of democracy in South  E  Africa. It enshrines the rights of all people in our country and affirms the democratic values of human dignity, equality and freedom.' 

Section 10 in turn provides: 


'10. Everyone has inherent dignity and the right to have their dignity respected and protected.'  F 

[35] In Union Royale Belge Des Societes de Football Association (ASBL) and Others v Jean Marc Bosman [1996] 1 CMLR 645 (ECJ), the European Court of Justice held that art 48(39) of the Treaty of Rome precludes the application of rules whereby a professional footballer who is a national of one member State may not, on the expiry  G  of his contract with a club, be employed by a club of another member State unless a transfer, training and development fee is paid. The following dicta in this case are of assistance in arriving at a conclusion on the present factual situation: 


'[11] The UEFA and FIFA regulations are not directly applicable to players but are included in the rules of the national associations,  H  which alone have the power to enforce them and to regulate relations between clubs and players. 


. . . 


[16] At the material time, the FIFA regulations provided in particular that a professional player could not leave the national association to which he was affiliated so long as he was bound by his contract and by the rules of his club and his national association, no  I  matter how harsh their terms might be. An international transfer could not take place unless the former national association issued a transfer certificate acknowledging that all financial commitments, including any transfer fee, had been settled. 


. . . 


[20] Where a non-amateur player, or a player who assumes non-amateur status within three years of his transfer, is transferred, his former club is entitled to a  J 
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compensation fee for development or training, the amount of which is  A  to be agreed upon between the two clubs. In the event of disagreement, the dispute is to be submitted to FIFA or the relevant confederation. 


. . . 


[100] Since they provide that a professional footballer may not pursue his activity with a new club established in another member State unless it has paid his former club a transfer fee agreed upon between  B  the two clubs or determined in accordance with the regulations of the sporting associations, the said rules constitute an obstacle to freedom of movement for workers. 


. . . 


[104] Consequently, the transfer rules constitute an obstacle to freedom of movement for workers prohibited in principle by art 48 of the Treaty. It could only be otherwise if those rules pursued a  C  legitimate aim compatible with the Treaty and were justified by pressing reasons of public interest. But even if that were so, application of those rules would still have to be such as to ensure achievement of the aim in question and not go beyond what is necessary for that purpose (see, inter alia, the judgment in Kraus, and case C-55/99, Gebhard). 


. . . 


[109] However, because it is impossible to predict the sporting  D  future of young players with any certainty and because only a limited number of such players go on to play professionally, those fees are by nature contingent and uncertain and are in any event unrelated to the actual cost borne by clubs of training both future professional players and those who will never play professionally. The prospect of receiving such fees cannot, therefore, be either a decisive factor in encouraging  E  recruitment and training of young players or an adequate means of financing such activities, particularly in the case of smaller clubs. 


. . . 


[113] Finally, the argument that the rules in question are necessary to compensate clubs for the expenses which they have had to incur in paying fees on recruiting their players cannot be accepted, since it  F  seeks to justify the maintenance of obstacles to freedom of movement for workers simply on the ground that such obstacles were able to exist in the past.' 

[36] The Court struck down the rules laid down by the sporting associations to the extent that they provide that a professional footballer who is a national of one member State may not, on the expiry  G  of his contract with a club, be employed by a club of another member State unless the latter club has paid the former club a transfer, training or development fee. Mr Cassim sought to distinguish the Bosman case from the present factual situation in that the NSL rules do not contain a provision preventing a player from moving to a different region. He further argued that  H  inasmuch as our Bill of Rights does not have a provision which is similar to art 48 we cannot properly rely on the Bosman decision. Article 48 provides, inter alia: 


'1. Freedom of movement for workers shall be secured within the Community by the end of the transitional period at the latest. 


2. Such freedom of movement shall entail the abolition of any  I  discrimination based on nationality between workers of the member States as regards employment, remuneration and other conditions of work and employment.' 

[37] I do not agree with this approach. Although the rules of the NSL do not expressly forbid a player from moving from one region to another, that may well be the effect thereof. Assume for example the applicant, at the expiry of his contract with Hellenic in Cape Town, wants to move to  J 
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a club in Johannesburg, he will be prevented from doing so unless and  A  until the clubs have agreed on a transfer fee, or the arbitration proceedings have been finalised. 

[38] Mr Cassim was eventually constrained to concede that the regulations of the NSL impact on the following three fundamental rights of a player:  B 


(1)
Freedom of movement. 


(2)
The right to choose a profession or occupation freely. 


(3)
The right to dignity. 

He, however, argued that because the applicant entered into the contract with Hellenic freely and voluntarily, it does not violate these rights. I have difficulty in understanding this argument. As I have set out above, the applicant, or any person who  C  wants to play professional soccer, is subject to the rules and regulations which I have set out above. In my view, these rules are akin to treating players as goods and chattels who are at the mercy of their employer once their contract has expired. In my view these rules violate the most basic values underlying our Constitution. If entering  D  into a contract which incorporates these rules is the only option open to a person who wants to pursue a career of professional football, it can hardly be said that he agreed to these terms out of his own free will. 

[39] Although Mr Cassim touched on a justifiable limitation of the aforesaid rights he did not, rightly in my view, pursue this argument.  E 

[40] The onus lies with the NSL to satisfy this Court that the compensation regime is a reasonable and justifiable limitation in an open and democratic society based on human dignity, equality and freedom, taking into account all relevant factors. (See Freedom of Expression Institute v President, Ordinary Court Martial (supra in para [28] at 484E - 485A); S v Makwanyane  F  and Another 1995 (3) SA 391 (CC) (1995 (2) SACR 1; 1995 (6) BCLR 665) in para 102. In my view, there is no rational connection between the regime and the purpose it purports to serve. No information was placed before this Court by the NSL. In fact, the merits were addressed by Mr Cassim in his heads of argument in five short  G  paragraphs. In third respondent's opposing affidavit it was dealt with in a most superficial manner. Most of the time and energy of the third and fourth respondents were spent on arguing the points in limine. 

[41] Accordingly, I come to the conclusion that the compensation  H  regime constitutes a restraint of trade which is unreasonable and that public policy requires that it be declared unlawful, and that it should be declared to be inconsistent with the provisions of the Constitution, and therefore invalid. As set out above, the Constitution imposes an obligation on this Court to declare unconstitutional conduct invalid.  I 

[42] Because of the practical implications which will self-evidently follow from a declaration of invalidity, there should be a period of grace to enable the NSL to effect the necessary changes in an orderly manner. 

[43] In the circumstances I come to the conclusion that the following order will be made:  J 
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[43.1]
It is declared that the constitution and regulations of  A  the National Soccer League are inconsistent with the Constitution and invalid to the extent that players whose contracts with clubs have terminated are not entitled to claim a free transfer and/or to be declared a free agent. 


[43.2]
The declaration of invalidity is suspended for a period  B  of six months from the date of this order to enable the third respondent to correct the constitutional inconsistency which has resulted in the declaration of invalidity. 


[43.3]
Third and fourth respondents are ordered to pay the costs, which costs are to include the costs of two counsel. 

Ngwenya J concurred.  C 

Applicant's Attorneys: Murphy, Wallace, Slabbert Inc. Third and Fourth Respondents' Attorneys: Brian Bleazard Attorneys, Johannesburg; Fairbridge, Arderne & Lawton Inc, Cape Town.
