Constitutional Law – BOR

Topic 1: Introduction to the BOR

The SA Constitution incorporated international human rights law and made these rights domestically justiciable, thereby altering the classic constitutional division of powers and the prevailing view of legal positivism. {Legal positivism is whereby the adjudicators interpret and apply law as the legislature intends – therefore judges are only permitted to speak the law but not make the law}.

Judges, under the new constitution could now overthrow law as enacted by the legislature on the basis of value laden rights. This power was seen as a threat to the classic notions of the rule of law and the separation of powers. The BOR is thereby politically controversial as it alters the classic notions of politics and democracy by granting judges much more power against the legislature, ‘thus compromising the  supremacy of Parliament and increasing the power of judges’.
Transformation of Legal Culture

The prevailing legal culture was characterized as seen above, and thereby allowed the injustices of apartheid to be enforced. Thus in the new constitutional dispensation there must be a transformation of the legal culture to embrace a new culture of transformation.

This is necessary as the BOR wants to be:

· Politically active to redress the injustices of a society shaped by apartheid.

· The BOR wants to make substantive rights enforceable both vertically and horizontally to bring about change in the society on all levels.

Transformative Constitutionalisms 

Constitutionalism:

“A  system  of  governance  established  under  a  constitutional  document whose primary functions are to structure, delineate, distribute and limit state power within a defined political community.”

The SA constitution entrenches a rights-based judicial review process, in which all branches of democratic society must change from an authoritarian based ideology to a new ideology and culture  of justification, ‘a culture in which every exercise of power is expected to be justified’.

However as the the constitution has to be interpreted and applied primarily through adjudication, the difficulties of apply a politically sensitive rights based review process arise. A judge has to be constrained by faithfully interpreting a written text {legal restraint} and yet must always strive to promote the values and social transformation envisioned by the Constitution. In this transformation of the apartheid society into a new democratic society, judges must seek to ‘act strategically to accomplish freedom and social justice’ and ‘democratic values, social justice and fundamental human rights’.
Definition:“Transformative constitutionalism is a long-term project of constitutional enactment, interpretation, and enforcement committed to transforming a cocuntry’s political and social institutions and power relationships in a democratic, participatory and egalitarian direction. It is is an enterprise of large-scale social change through nonviolent political processes grounded in law. It seeks to create a highly egalitarian, caring, multicultural community, governed though participartory, democratic processes in both the public and private sphere.”

Therefore “ transformation entails both political  and  socio-economic change.”

“[W]e  understand  transformation  to  require  a  complete  reconstruction  of  the  state  and  society, including redistribution of power and resources along egalitarian lines. The challenge of achieving equality within this transformation project involves the eradication of systematic forms of domination and material disadvantages based on race, gender, class and other grounds of inequality. It also entails the  development  of  opportunities  which  allow  people  to  realise  their  full  human  potential  within positive social relations.”

The Constitution has several provisions which enable this change:

“(i)  the  founding values;(ii) the duty placed on the state to “respect, promote, protect and fulfill the rights in the Bill of Rights”;(iii) the extension of applicability of the Bill of Rights to private relations;(iv) the substantive conception of the right to equality, including the prohibition of private discrimination;(v) the inclusion of social and economic rights;and (vi) the limitation clause.”

Legal Culture and Transformation

Presently this transformative vision of the constitution is hindered by the constraints imposed by a prevailing legal culture of liberal thought,which though aware of the new nature of constitutional interpretation, is still bound by liberal democratic thought patterns in which a clear divide between politics and law must be upheld, thereby leading to ‘politicised’ legal arguments being deemed to be unlegalistic and therefore unfavourable. 

“ Adjudicators may, owing to the  prevailing  legal  culture  and/or  their  politics,  interpret  and  enforce  the Constitution in ways that subvert the progressive and egalitarian social and political vision of transformation.”

The SA Constitution  - Features

Our constitution places great emphasis on:

· “Equality, redistribution and social security.

· Multiculturalism, close attention to gender and sexual identity, governmental transparency and participation, environmentalism and the extension of democratic ideals into the private sphere.”

It contrasts itself from classic liberal documents in that it is:

· Social, redistributive, caring, positive, horizontal, participatory, multicultural and concsious of its historical setting.

· It upholds a substantive equality not a formal equality.

· Affirmative state duties: It places positive duties on the state, as opposed to just negative duties, to realize their constitutional rights.

· Horizontality: Where applicable the constitution binds private parties, in the private sphere such as the market, the workplace and the family.

· Historical Consciousness: The constitution takes the view that it was chosen, not given ( a la social contract theory), that democracy must be constantly reinvented, and that the constitution is a product of human agency.

Structure of the Bill of Rights and its place in the Constitution

There are typically seen to be three categories of rights being 1st, 2nd and 3rd generation rights; or alternatively called civil & political rights, socio-economic rights and group rights. These rights are further characterized by whether the right is thought to place a negative or positive obligation on the State. Therefore in classic constitutional theory the Constitution is a document which governs the relationship between the State and the Individual. Therefore only the 1st generation or civil & political rights are protected under this model. Many constitutions around the world only incorporate the 1st and possibly some of the 2nd generation rights.

	Category of Right
	Name of Right
	Examples
	Type of Right (generally thought to be)

	1
	Civil & Political
	Life, liberty, freedom and property
	Negative

	2
	Socio-economic
	Food, education, healthcare etc.
	Positive

	3
	Group rights
	Environmental, sustainable development, right to self-determination, right to the city etc
	Positive


The SA constitution incorporates all three generations of rights: All of the 1st, 2nd and some of the 3rd generation rights and makes all of them equally justiciable.

All three generations of rights are equally justiciable

However this is problematic as courts now have the power to enforce laws which are highly policy-laden; therefore resource allocation becomes constitutionally problematic.

Positive versus Negative Rights

Civil and political rights are typically thought to be negative rights – they place an obligation on the State not to infringe on that right.ie. The right life obliges the state to not kill you.

 Positive rights, however, place an obligation on the state to do something to realize that right. Ie. The right to education obliges the state to provide schools.

	Type of Right
	What it Does
	Examples
	

	Negative Right
	Obligation on state not to infringe right
	Right to life, liberty, freedom and property.
	Generally thought to be cheap/inexpensive to enforce.

	Positive Right
	Obligation on state to realize right
	Right to food, education, health care etc.
	Generally thought to be expensive and difficult to enforce.


However this distinction is incorrect because both 1st, 2nd and 3rd generation rights can be characterized by being both negative and positive rights. The civil and political rights place huge obligations on the state to create an infrastructure which permits people to exercise these rights. Eg. To protect the right to property the state has to maintain police, fire and municipal services.

All rights are both positive and negative rights

Transformative Nature of the BOR

The BOR is transformative as it:

· Makes civil and socio-economic rights subject to justiciable review.

· Entrenches a substantive not a formalistic interpretative version of equality.

· Envisions the equal and full enjoyment of all the rights → This is a radical notion of equality.

Transformative Procedure:

· The BOR operates both horizontally and vertically. Therefore it binds the state, the private sector and individuals.
· Gives courts very broad remedial powers for the violation of rights. The court must declare the law to be unconstitutionally invalid and may give any other appropriate relief
.

→Therefore the court may order anything to be done upon the adjudication of a wide range of rights.

Broad remedial powers: Must declare the law unconstitutional and may order any other appropriate relief.

Substantive versus Formalistic Equality

Limitations of Rights

Rights can and must be limited. However when limiting the rights, the BOR uses a culture of justification. Therefore the state is only permitted to limit a right if they have an acceptable reason that coincides with the values of the constitution, these being equality, freedom and dignity, and with the least restriction of the right. All government conduct must have a legal foundation: in the Constitution or in legislation. However, with regards to policy, which is traditionally seen to be political in nature, the Constitution does still apply.
“The Constitution does not define policy probably because policy is not a distinct legal category. Different legal tools can be used to implement policy. So  policy  may  be  encapsulated  in  legislation,  or  through  regulations  made in terms of legislation, or it may take the form of executive instructions to bureaucrats or it may be pursued through the conduct of officials. These different tools have different constitutional and legal implications.  At a general level, all policy, however pursued, must comply with the three constitutional constraints that I have already mentioned: the requirements of legality and rationality, and compliance with the Bill of Rights. Where policy is pursued through the tool of what is called ‘administrative action’ in the Constitution, there are additional requirements of procedural fairness and reasonableness. “

 There are three principles which the exercise of power, such as through the executive or the legislature, must meet:

1)  The principle of legality, is based on the rule of law, a founding principle in our democracy. The rule of law, at its most straightforward, means that power must be exercised in accordance with the Constitution and the law. 

2) Rationality: Requires only that there be some nexus or link between the purpose sought to be achieved by the relevant action or legislation and the terms of the legislation or character of the conduct.
3) BOR: All governmental policy, whether implemented through legislation, executive or  presidential  action  or  administrative  law  may  not  infringe  the  rights entrenched in the Bill of Rights.
“Accordingly, a challenge to legislation based on a right in chapter 2 follows a two-stage process and the Court when considering a constitutional challenge to legislation asks two questions: the first is does the legislation limit a right entrenched in the Bill of Rights? Should the Court decide that the legislation does indeed limit a right, the next question that arises is whether the limitation is ‘reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom’?This affords the executive defending the constitutionality of legislation an opportunity both to lead evidence and present argument as to why the legislation is not unconstitutional. How  does  the  Court  decide  whether  an  infringement  will  nevertheless pass the test of justification? It considers whether the reason given by the government for limiting the right is sufficiently important to outweigh the impact  it  causes  in  limiting  the  right.  This  is  essentially  a  proportionality analysis. ”

When dealing with the limitation of socio-economic rights the question, however, becomes ‘has the government acted reasonably?’. This is due to the positive nature of these rights.

The legislature must be able to create law which is able to use rights law and promote rights. Therefore adjudication of the constitution must enable and encourage the legislature to develop policy which uses and protects the BOR; the judiciary may do this by adopting a policy of ‘avoidance’. {see later}

“Thus government may enact legislation to pursue a policy it has adopted even if the legislation will limit rights. But if it chooses to do so, government must  consider  whether  the  purpose  and  scope  of  the  provision  that  limits rights is reasonable and justifiable in the light of the invasion of the right. That is a question that should be considered both by the minister introducing the legislation, and by Parliament during the parliamentary process.The role of the Constitutional Court is thus not to thwart or frustrate the democratic arms of government, but is rather to hold them accountable for the  manner  in  which  they  exercise  public  power.”

BOR Transformative vision

The BOR tries not to stand in the way of transformation. Rights can be used to entrench existing power relations and inequality, especially if only civil rights are justiciable. Therefore the use of substantive equality prevents such misuse.

Courts must interpret the rights in a way that furthers the transformative vision of the BOR, by enforcing transformation of the state and the society.

Detailed Structure of Section 7 of the BOR

Section 7(1):

(1) This Bill of Rights is a cornerstone of democracy in South Africa. It enshrines the 

rights of all people in our country and affirms the democratic values of human dignity, 

equality and freedom.

Democracy, rule of law, separation of powers etc are underlined by the BOR. These conceptions must now be understood within a rights based understanding
.

Rights v Values

The BOR grants a wide range of rights but also enshrines values. Rights are the detailed expression of the underlying values. Rights therefore are narrower than values.

Values are very broad and have meanings which must be interpreted – there may be many different perceptions of these meanings.

Rights are limited but must be informed by the BOR values.

As such values must underlie procedure, interpretation and limitation as well.

Values must underlie procedure, interpretation and limitation

Section 7(2):

(2) The state must respect, protect, promote and fulfil the rights in the Bill of Rights.

This sentence destroys the distinction between negative and positive rights, as all types of rights have positive and negative aspects.

See: Author “Henry Shoe”

The State must:

1. Respect: Not interfere with the right.

2. Protect: State must protect the right from interference from others.

3. Promote: Be aware, increase awareness and encourage respect of the rights.

4. Fulfill: Take steps to improve access to the rights.

The duty to respect, protect, promote and fulfill the BOR applies to ALL rights

Section 7(3):

(3) The rights in the Bill of Rights are subject to the limitations contained or referred to 

in section 36, or elsewhere in the Bill.

Rights can and must be limited; the limitation may be implemented through s36 or elsewhere, by explicit or implicit limitation.

Nature of judicial review under the Bill of Rights

Nature and interpretation of constitutional rights and values

Basic Structure of Bill of Rights litigation

Litigation is but one way of enforcing rights; there are many other ways to enforce these rights.

Pre-Hearing Stage

There are certain steps and requirements which need to be met before the matter concerning a right infringement can come to court.

1. Justiciability.

2. Jurisdiction.

3. BOR Applicability.

4. Applicant Standing.

Justiciability

One cannot sue an idea. Litigation can only be used against laws that have been passed. As such the following are not matters which are justiciable:

· Newspaper reports, parliamentary debates, impeding legislation, Bills.
Only the following are justiciable:

· Acts.

· Provincial legislation.

· Delegated legislation.

Jurisdiction

The applicant must approach the correct court. Use rules of civil procedure – Sections 167-169 of the Constitution.

BOR Applicability

See later.

Applicant Standing

Rules of standing.

Old: The applicant must have a direct interest in the matter.

New: 

Section 38:

Anyone listed in this section has the right to approach a competent court, alleging that 

a right in the Bill of Rights has been infringed or threatened, and the court may grant 

appropriate relief, including a declaration of rights. The persons who may approach a 

court are- 

(a) anyone acting in their own interest; 

(b) anyone acting on behalf of another person who cannot act in their own name; 

(c) anyone acting as a member of, or in the interest of, a group or class of persons; 

(d) anyone acting in the public interest; and 

(e) an association acting in the interest of its members.

Topic 2 - Application of the BOR

When does the BOR Apply?

→The BOR does not necessarily apply to every legal dispute.

	Pre-Litigation Stage
	Interpretation(1) {Onus on Applicant}
	Limitation (2) {Onus on State}
	Remedy

	· Justiciability
	→s39(1)
	Can infringement be justified? →Section 36.
	→s38

	· Jurisdiction (s165-8)
	Must consider:International law
	State must give reasons for its actions or law.
	Must give a declaration of unconstitutionality.

	· Application (s8)
	May consider: Foreign Law
	These reasons must be reasonable and justifiable, in a society based on freedom, equality and human diginity.
	May grant appropriate relief, including a declaration of rights. Ie. Almost any remedy may be granted if it is equitable and in the interests of justice.

	· Standing (s38)
	Must promote the values that underlie an open and democratic society based on human dignity,  equality and freedom.
	
	

	→All must be met.
	→How to Interpret:
	
	

	
	Generous: (Broadly)
	
	

	
	Purposive: (Purpose of right)
	
	

	
	Textual: (Wording of the right)
	
	

	
	Contextual: 

· Historical 

· Political

· Social
	
	

	
	1. What does the right mean?
	
	

	
	2. Does the applicant fall under the ambit of the right?
	
	

	
	3.Did the respondent infringe the right?
	
	


Background:

A constitutional case is usually brought by an individual against the State; against state conduct permitted by legislation or the legislation itself. In other words: A provision of law or something done which is permitted by that law.

Summary:

1. If no infringement of right - not unconstitutional.

2. Infringement of right:

a) Justification (s36)

i. Justified - Dismiss.

ii. Not justified - Remedy (s38) and Declaration of Unconstitutionality.

1. Declaration of unconstitutionality - invalid to the extent of its inconstitutionality.

2. Court must decide whether it is just and equitable to grant requested further relief.

Direct v Indirect Application

Section 8:

· Very constitutionally progressive.

· Rights are now horizontally applicable, not just traditionally verticaly applicable.

· Rights now have to be balanced in the private sphere.

· However the notion of a private legal obligation is not foreign - common law has many obligations. Ie. Parent - child obligations.

· However the application of the BOR to corporations and markets is controversial.

· There are two ways of application:

· Direct.

· Indirect.

Pre-1994:

No rights in public law; some rights in private law encapsulated in statutes and common law.

Post-1994:

Rights apply in both the public and private sphere. Vertical and horizontal application.

Concerns:

· Constitution now applicable between private relations, and this application may be too extensive.

· The application will negatively affect private law, by diluting the purity of Roman-Dutch common law by the importing of foreign law. 

· There should be a public/ private law divide.

Du Plessis v De Klerk: Interim Constitution Decision

Defamation suit. Newspaper relied on freedom of expression. Question: Was the BOR applicable between a newspaper and a politician?

Held:

Yes. The BOR can apply horizontally but only indirectly. This indirect application is whereby the courts apply the common law but develop it to align the law with the rights and values in the Constitution. Thus the common law is applied but seeped with the values of the Constitution. This would allow the courts to change the common law incrimentally through the application of the values of the BOR, using s39(2).
→Confirmed Indirect Application through the seepage clause.
1996 Constitution:

Application clause is section 8. →Section 8 works with s39(2).

s39(2) When interpreting any legislation, and when developing the common law or customary law, every court, tribunal or forum must promote the spirit, purport and objects of the Bill of Rights.
Section 8(1): When BOR Applicable

(1) The Bill of Rights applies to all law, and binds the legislature, the executive, the judiciary and all organs of state.
· This means that the BOR applies to:

· All governmental departments.

· Parastatals

· Applies to all forms of law: Acts of Parliament, delegated legislation, regulations, and executive actions in terms of legislation; common law and customary law.

· The BOR can apply directly or indirectly to law, be it legislation, common law or state action authorised by law.

→ All law must be constitutional or made to be constitutional.

Section 8(2): When BOR Applicable to Private Persons
(2) A provision of the Bill of Rights binds a natural or a juristic person if, and to the extent that, it is applicable, taking into account the nature of the right and the nature of any duty imposed by the right. 

→ Courts must decide whether the BOR is applicable to a natural or juristic person.
· Whether the BOR is applicable is dependent on the nature of the right and;
· The nature of the private person and;
· The nature of the obligations the right imposes.
Clues for Private Application:

1. How powerful the private person is in relation to the right. Eg. A private company with lots of power, which is similar or equivalent to the power of the state, has a similar position to the state and thus has a similar relationship.

2. Relationship between the parties in the case. Eg. Doctor-Patient; Employer - Employee.

a) These relationships have inherent rights and obligations

Conclusion:

· The BOR binds a natural and juristic person sometimes. Therefore the BOR is not applicable in every case - it is only when the court deems that the BOR is applicable between private persons.
Section 8(4): Whom is the BOR Applicable to

 (4) A juristic person is entitled to the rights in the Bill of Rights to the extent required by the nature of the rights and the nature of that juristic person.

· Juristic persons qualify for BOR application, however the extent of that application is:

· Dependent on the nature of the right. Eg. Some rights such as ‘not to be tortured’ cannot be applicable to a juristic person as they do not consist of a corporeal form.

· Dependent on the nature of the juristic person. Eg. The right to education might not be applicable to a hospital.

Section 8(3): How the BOR Applies

 (3) When applying a provision of the Bill of Rights to a natural or juristic person in terms of subsection (2), a court-  

       (a)     in order to give effect to a right  in the Bill, must apply, or if necessary develop, the common law to the extent that legislation does not give effect to that right; and  

       (b)     may develop rules of the common law to limit the right, provided that the limitation is in accordance with section 36 (1). 

Procedure:

1. Apply the relevant legislation first. 

a) If the legislation does not give effect to the right, apply the common law;

2. Apply the common law.

3. If legislation or the common law is not balancing the rights or not giving effect to the right:

a) Develop the common law to give effect to the rights or to limit the common law appropriately.

Courts Understanding of Indirect Application

Du Plessis v De Klerk: Interim Constitution Decision

Defamation suit. Newspaper relied on freedom of expression. Question: Was the BOR applicable between a newspaper and a politician?

Held:

Yes. The BOR can apply horizontally but only indirectly. This indirect application is whereby the courts apply the common law but develop it to align the law with the rights and values in the Constitution. Thus the common law is applied but seeped with the values of the Constitution. This would allow the courts to change the common law incrementally through the application of the values of the BOR, using s39(2).
→Confirmed Indirect Application through the seepage clause of s39(2) {IC equivalent}. However in the IC direct application was not permitted.
1996 Constitution:

	Constitution:
	Rights

	
	Values

	Statute

	Common Law

	Private Person-----------------------------------------------------------------------------------------------Private Person


 The rights and obligations between private relationships are defined by these three sources, being common law, statute and the rights and values in the Constitution. Depending on the dynamic of the relationship different values and rights will be applicable. 

Eg. Marriage:

· Governed by both common law and statute.

· Constitution: Value of freedom applicable and right of freedom of movement; but perhaps the right of education is not applicable.

Rights have values attached to them. Eg. The right of freedom of expression coincides with the value of openness. Depending on the rights used the balance of the values vary.

The Constitution will only come into play if the provisions of common law or statute are unconstitutional. Therefore the application of the constitution is often silent and indirect as the courts have a general duty through s39(2) to promote the spirit, purports and objects of the BOR to all law.

What are the spirit, purports and objects of the BOR?

· Founding Values

· Openness
· Transparency
· Reasonableness
· Fairness
· Rule of Law
· In the final constitution, direct application is permitted but will seldom be used. Indirect application is used in s8(2) and s8(4), and direct application in s8(3) when the court finds that the BOR is applicable.

How to Apply s8(3):

1. Arises between private parties when a party invokes a right in the Constitution.

2. Court then determines whether the right is applicable to the parties, using s8(2).

a) If the court found that the right is applicable, move to s8(3).

3. Section 8(3):

a) Determine if the right is vindicated in the statute first, using s39(2) as this provision applies to all law, all the time. Apply the statute in accordance with the values of the BOR (s39(2)).

b) If there is no statute applicable; use the common law, applying s39(2) in that application as well, using the values associated with the right implicated.

c) Only apply a right in the BOR directly to the dispute if:

i. There is no statute or common law governing the dispute - the court must develop the common law using the rights and values in the Constitution.

ii.  If the statute is available but a party directly challenges a provision in the statute. The court must use the rules of interpretation and limitation to determine if the provision is unconstitutional.
iii. S8(3) can also work as a remedy in that it obliges the court to develop the common law. [Carmichelle]

· Thus s39(2) and s8(3) work in conjunction with each other.
Different ways of Indirect Application of the Constitution

· Thus according to Carmichelle, indirect application of the BOR to law must occur at all times through s39(2).

· However, according to Khumalo, s39(2) and s8(3) work in conjunction with each other. 

Khumalo v Holomisa

Facts:

Held: 

· One cannot apply the BOR directly to all disputes.

· Direct application applies only if the parties are challenging the constitutionality of the legislation or common law.

· If the court finds that the common law is unconstitutional, it must declare the common law unconstitutional and as a remedy develop the common law through s8(3) to give effect to the right.

· This case was direct application.

Carmichele v Minister of Safety and Security

Facts:

Held:

· The parties did not allege the unconstitutionality of any law.

· Court held that in every case coming before a court, the court must apply s39(2) to either the legislation or the common law,  and develop the common law to promote the values of the BOR.

· Thus in interpreting, applying or developing the common law or statute, the court must bring the law in line with the values of the Constitution.

· The court must engage in this process even when the parties do not invoke the Constitution.
· This was indirect application.

· The court should have developed the common law element of wrongfulness to include the values of the Constitution.

Comparison:Cases

	Carmichelle
	Khumalo

	· No challenge against the constitutionality of any law.
	· Challenge against the constitutionality of law.

	· In every case the court must develop the common law to accord with the spirit, purports, and objects of the BOR - s39(2).
	· Upon finding the common law unconstitutional, the court must develop the CL as a remedy.

	· No specific right is used - rather use the general values which underpin the BOR.
	· Used a specific right.

	· But if a party alleges the unconstitutionality of a law, the court must consider the constitutionality of that law in respect to a specific right.
	· Used s8(3) and s39(2)


Limitation of rights & the Onus on the State

General Principles of Limitations Analysis

Section 36(1)

(1) The rights in the Bill of Rights may be limited only in terms of law of general 

application to the extent that the limitation is reasonable and justifiable in an open and 

democratic society based on human dignity, equality and freedom, taking into account all 

relevant factors, including-  

       (a)     the nature of the right;  

       (b)     the importance of the purpose of the limitation;  

       (c)     the nature and extent of the limitation;  

       (d)     the relation between the limitation and its purpose; and  

       (e)     less restrictive means to achieve the purpose.

Introduction

The Two Stage Approach

· The limitation clause of s36 only has bearing on a case where an infringement of a right in the BOR has been found.

· Therefore an infringement of a right must precipitate a finding on whether the infringement is justifiable.

1. Has a right in the BOR been infringed by law or conduct of the respondent?

2. Can the infringement be a justified limitation on the right?
· Section 36(1) contains the limitation clause which sets out the analysis of whether an infringement of a right is justifiable.
· Not all infringements of fundamental rights are unconstitutional.
· Constitutional rights and freedoms are not absolute - they have boundaries set by the rights of others and by important social concerns such as public order, safety, health and democratic values.
· Whether a limitation is justifiable is often based on fact; thus the respondent must present facts or give coherent explanations of policy decisions to the court.
· The onus is on the respondent to show that the infringement is justifiable.
· Section 36
Main Question: Does the benefit of the limitation outweigh the cost to the right-holder?

· However the limitation must serve a purpose that most people would regard as compelling important.

The limitation must serve a purpose that most people would regard as compelling important

· However there must be good reasons for thinking that the restriction would achieve the purpose it was designed to achieve.

The restriction must serve the purposes it was designed to achieve.

Law of General Application

Law:

· A limitation must be authorised by a law and the law must be of general application. 

A limitation must be authorised by a law and the law must be of general application.

· Law: All forms of legislation (delegated and original); common law, customary law .

· Not Law: Policies or practices (even of state) or contractual provisions.

General Application:

· The law must be sufficiently clear, accessible and precise so that those who are affected can ascertain their rights and obligations.

· The law must apply impersonally, equally to all affected persons and must not be arbitrary.

· The underlying principle is that of the rule of law:
· The rule must derive from a source with authority to issue the rule.
· Rules affecting fundamental rights should be accessible, precise and of general application.
· People should be able to know of the law, and conform their conduct to the law.
· The law should apply generally and not target specific individuals.
· Equal application means that the rule must not apply solely to an individual case, or must not restrict the rights only of a particular individual or group of individuals.
· Like cases must be treated alike.
Administrative action:

· Administrative action taken under the authority of law does not in itself qualify as law of general application.

· An empowering law will lack generality if it grants an administrator a wide and unconstrained discretion to limit rights.

· Legislation cannot leave it to an admin official to determine when it will be justifiable to limit rights.

Reasonable & Justifiable in an Open and Democratic Society based on human dignity, equality and freedom

· The reasons for the limitation must be acceptable in such a society.

· Reasonableness is judged on the basis that the law does not invade the right any further than it needs to in order to achieve its purpose.

Reasonable: The law does not invade the right any further than necessary to achieve its purpose

Test:

1. Does the law serve a constitutionally acceptable purpose?

2. Is there sufficient proportionality between the harm done by the law (infringement) and the benefits it is designed to achieve (purpose of the law).

Proportionality Test

· Section 36 contains a proportionality test, in which the factors (a)-(e) are assessed to determine whether limitation is reasonable and justifiable.

	Reasonable and Justifiable in a open & democratic society based on human dignity, equality & freedom

	↑

	a) the nature of the right
	b) the importance of the purpose of the limitation

	c) the nature and extent of the limitation
	d) the relation between the limitation and its purpose; and

	e) less restrictive means to achieve the purpose.
	


These factors are not exhaustive and other factors may be taken into account in the balancing exercise.

· This is balancing exercise between different interests which is determined on a case by case basis.

Purpose, effects and importance of infringing legislation v the nature and effect of the infringement on the right.

· The more invasive the infringement, the more persuasive the grounds of justification have to be.

a) Nature of the Right

· Not all rights carry the same weight; some weigh more heavily than others.

· The heavier the weight of the right, the more difficult it will be to justify its infringement.

· The importance of the right is determined within the overall constitutional scheme.

· Ie. Taking into account the historical infringements of the right, the vision of the society the constitution wishes to create, and the interaction of the right with other rights.

b) The importance of the purpose of the limitation

· Reasonableness: The limitation must serve some purpose.

· Justifiable: The purpose is worthwhile and important in a constitutional democracy, and which all reasonable citizens will consider compellingly important.

Reasonableness: The limitation must serve some purpose

Justifiable: The purpose is worthwhile and important in a constitutional democracy

Example of a legitimate purpose:

· The prevention, detection, investigation and prosecution of crime generally, specifically the prohibition of the abuse of illegal drugs, particularly those that can cause severe damage to the user or that are addictive.[Prince]

· Complying with SA’s international obligations. [Prince]

c) The nature and extent of the limitation

Assessment of how the limitation affects the right.

· Is the limitation a serious or minor infringement of the right?

· The infringement should not be more extensive than is warranted by the purpose that the limitation is seeking.

A law that limits rights should not use a sledgehammer to crack a nut

Proportionality Test:

1. Assess the degree of harm: How seriously does the limitation infringe the right?

2. If the harm is disproportionate to the benefits, the limitation is not justifiable.

d) The relation between the limitation and its purpose

· There must be proportionality between the harm of the limitation and its supposed beneficial purpose.

· There must be a rational causal connection between the limitation and its purpose.

The law must tend to serve the purpose for which it was designed

Q: Does the law serve its purpose?

e) Less restrictive means to achieve the purpose

· A limitation will not be proportionate is other means could be employed to achieve the same ends, without restricting rights or restricting them less.

Example of a law being ‘overbroad’:

· To achieve the purpose of controlling the market in dangerous drugs is a blanket prohibition on dagga necessary? The prohibition infringes the right to freedom of religion of Rastafarians and would have been overbroad if an exception for religious use had been practically feasible. 

· The majority in Prince found that an exception was not be feasible since it would be difficult to police and would undermine the general prohibition. {Tipping point: There were no less restrictive means to serve the purpose, and such purposes of the law (compliance with international obligations and prevention of crime) were more important than the right to religion}

· The minority found that the statutes were overbroad in their infringement of the right to religion; therefore they are disproportionate to their purpose. They are constitutionally bad because they do not allow for the religious use of cannibis that is not necessarily harmful and that can be controlled effectively. {Tipping point:Nature & extent of limitation coupled with less restrictive means}

Summary of s36(1)

1. A law of general application must infringe a right in the BOR.

2. The onus is on the respondent to show that the infringement is justifiable.

3. Rights are not absolute; they may be limited for a compellingly good reason.

4. A compelling good reason is that the infringement serves a purpose that is considered legitimate by all reasonable citizens in a constitutional democracy that values human dignity, equality and freedom.

5. The infringement must not impose costs that are disproportionate to the benefits it obtains.

6. A law that infringes rights that are of great importance for benefits that are comparably less important, is disproportionate.

7. Also where there are less restrictive means to achieve the same purpose, such other means should be preferred

Limitation Clauses

· Most rights are textually unqualified; therefore the only limitation is that imposed by s36.

· Some rights are textually qualified in their scope - thus the right is ‘demarcated’. Thus there is both an internal limitation on the scope of the right (ie. A right which applies only to children) and an general limitation through s36.

· These internal demarcations are considered at the interpretation stage - does the applicants’ conduct fall within the demarcated scope of the right?

· Other rights contain special limitation clauses. These must be proved (justified) after an infringement has been found.

Justification of Limitation

Prince v Law Society

Facts:

Whether the blanket provision against the possession and use of dagga, except for strictly regulated medical reasons, infringed the right to freedom of religion of Mr Prince, a Rastafarian. Prince argued that the various sections of the Acts were overbroad in that they did not permit the use of dagga for religious purposes. ‘The constitutional complaint is that the prohibition is bad because it goes too far, bringing within its scope possession or use required by the Rastafari religion’.

Prince argued that the sections infringed his rights to freedom of religion, to dignity, to pursue the profession of his choice, and not to be subjected to unfair discrimination.

The State agreed that the provisions infringed Prince’s right to religion, but argued that the infringement was justifiable in terms of s36.

Held:Minority [Ngcobo J]

· The State’s argument focused on the smoking of cannabis and the practical difficulties that would be encountered in administering any religious exemption.

Interpretation of the Right: Has an Infringement Occurred?

· The contents of the right to freedom of religion.

·  The right to freedom of religion at least comprehends: (a) the right to entertain the religious beliefs that one chooses to entertain; (b) the right to announce one's religious beliefs publicly and without fear of reprisal; and (c) the right to manifest such beliefs by worship and practice, teaching and dissemination.

·  Implicit in the right to freedom of religion is the 'absence of coercion or restraint'. Thus 'freedom of religion may be impaired by measures that force people to act or refrain from acting in a manner contrary to their religious beliefs'

· The provisions prevent Rastas from possessing and using dagga; the use of such which forms of part of their religion.The prohibition on the use or possession of cannabis  limits the rights of the Rastafari to practise their religion
Section 36: Limitation Justiable?

The nature of the right;

· Religion is a fundamental right which is underpinned by the right to dignity.

The importance of the purpose of the limitation;

· The importance of the limitation in the war on drugs serves an important pressing social purpose: the prevention of harm caused by the abuse of dependence-producing drugs and the suppression of trafficking in those drugs.The abuse of drugs is harmful to those who abuse them and therefore to society. The government thus has a clear interest in prohibiting the abuse of harmful drugs. Our international obligations too require us to fight that war subject to our Constitution

· Uncontrolled use of cannabis may lead to the very harm that the legislation seeks to prevent. Effective prevention of the abuse of cannabis and the suppression of trafficking in cannabis are therefore legitimate government goals.

The nature and extent of the limitation; 

· The complete ban by the provisions encompasses uses that have not been shown either to pose a risk of harm or to be incapable of being subjected to such control and regulation so as not to pose a risk of harm.

The relation between the limitation and its purpose; 

· The goal of the impugned provisions is to prevent the abuse of dependence-producing drugs and trafficking in those drugs; this is a legitimate goal.

· The prohibition is ostensibly aimed at the abuse of harmful drugs and trafficking in those drugs. Hence the use for medicinal purposes under the care and supervision of a medical practitioner or for analytical or research purposes are not hit by the prohibition. 

· Yet a sacramental use of cannabis that has not been demonstrated to be harmful, such as the burning of cannabis as an incense, is proscribed. The ban on religious use is so complete that a religious practice that requires followers to bow before a cannabis plant and pray, is hit by the prohibition. That such use of cannabis is not harmful to the health of the followers matters not.

· The net they cast is so wide that uses that pose no risk of harm and that can effectively be regulated and subjected to government control, like other dangerous drugs, are hit by the prohibition. On that score they are unreasonable and they fall at the first hurdle. This renders it unnecessary to consider whether they are justifiable
· It follows, therefore, that the prohibition contained in the impugned provisions is constitutionally bad because it proscribes the religious use of cannabis even when such use does not threaten the government interest.
Less restrictive means to achieve the purpose.

 Any exemption to accommodate the religious use of cannabis will of course have to be strictly controlled and regulated by the government. 

· Such control and regulation may include restrictions on the individuals who may be authorised to possess cannabis; the source from which it may be obtained; the amount that can be kept in possession; and the purpose for which it may be used. 

· In addition, conditions necessary to safeguard against using it for some purpose other than that for which the exemption is granted, as well as trafficking in cannabis, may be imposed and these may include the requirement of registration with the relevant authorities; recording the amount purchased and the date of such purchase; and where and how it may be used. Any permit to possess and use cannabis for the purposes of the exemption may have to be issued subject to revocation if the conditions of its issue are violated, such as using cannabis otherwise than for the purpose of burning it as an incense or trafficking in cannabis or having in possession more in amount than the permit allows.

· Therefore there are less restrictive means to achieve the goals of combating the war on drugs and protecting the freedom of religion of Rastas.

Tipping Point

There is not a close correlation between the limitation, being a complete ban on the use of cannibis, and the purpose of the limitation, being the prevention of the trafficking in drugs. It was not shown that a limited religious exemption would undermine such objectives of government, or be difficult to implement. 

Can devise a scheme of regulation but this is up to the legislature.

Emphasis on the impact on the individual

Therefore the emphasis is on s36(1)(a) & (c)

Held: Majority

A challenge to the constitutionality of legislation on the grounds that it is overbroad is in essence a challenge based on the contention that the legitimate government purpose served by the legislation could be achieved by less restrictive means

The nature of the right;

· The right to freedom of religion and to practise religion are important rights in an open and democratic society based on human dignity, equality and freedom, and that the disputed legislation places a substantial limitation on the religious practices of Rastafari. 
The nature and extent of the limitation; 

· There are, moreover, important concerns relating to cost, the prioritisation of social demands and practical implementation that militate against the granting of such an exemption.The granting of a limited exemption interferes materially with the ability of the State to enforce its legislation, yet if the use of cannabis were limited to the purpose of the exemption, it would fail to meet the needs of the Rastafari religion.

· The benefits of the legislation outweigh the harm done by the infringement.

The importance of the purpose of the limitation

· The legislation serves an important governmental purpose in the war against drugs.
The relation between the limitation and its purpose; 

· Moreover, the disputed legislation, consistent with the international protocol, is not formulated so as to penalise only the harmful use of cannabis, as is the case with legislation dealing with liquor. It seeks to prohibit the very possession of cannabis, for this is obviously the most effective way of policing the trade in and use of the drug. This method of control was not disputed save for the religious exemption sought. The question is therefore not whether the non-invasive use of cannabis for religious purposes will cause harm to the users, but whether permission given to Rastafari to possess cannabis will undermine the general prohibition against such possession. We hold that it will

Less restrictive means to achieve the purpose.

· There is no objective way in which a law enforcement official could distinguish between the use of cannabis for religious purposes and the use of cannabis for recreation. It would be even more difficult, if not impossible, to distinguish objectively between the possession of cannabis for the one or the other of the above purposes. Nor is there any objective way in which a law enforcement official could determine whether a person found in possession of cannabis, who says that it is possessed for religious purposes, is genuine or not. Indeed, in the absence of a carefully controlled chain of permitted supply, it is difficult to imagine how the island of legitimate acquisition and use by Rastafari for the purpose of practising their religion could be distinguished from the surrounding ocean of illicit trafficking and use.

· There would be practical difficulties in enforcing a permit system. These are referred to by Superintendent Mason. They include the financial and administrative problems associated with setting up and implementing any such system, and the difficulties in policing that would follow if permits were issued sanctioning the possession of cannabis for religious purposes.

Tipping Point

The limitation serves its purpose of fighting the war on drugs; this purpose is an important one in society. Further there are no feasible means to grant such an religious exemption.

Therefore the focus of the judgement was on s36(1)(e) being less restrictive means.

Conclusion:

The legislation passes the s36 test and is a reasonable and justifiable limitation on the right to religion.

Held: Minority (Sachs J
)

Held:

That the court is required to make a value judgement.

When presented with a minority such as Rastafarians, the court is required to go the extra mile in granting people their rights. Peoples’practices are to be respected unless they infringe on the rights of others.

The majority decision goes against the values of the Constitution in promoting an open and democratic society.

Judges always base their judgements on some notion of morality, particularly when balancing rights.

Conclusion:

Minister of Home Affairs v NICRO

Facts:

Whether the Electoral Act, which deprived certain prisoners of the right to vote, is unconstitutional. Persons affected are convicted persons serving imprisonment without the option of a fine. The effect of the legislation was that it disenfranchised this class of persons. NICRO relied on the infringement of ss3(2) and 19(3)(d) of the Constitution, being the right to vote and the right to equality.

Held: Majority

· The values of the Constitution in s1 inform and give substance to all the provisions of the Constitution. However they do not give rise to discrete and enforceable rights in themselves. 

· The rights in the BOR give effect to the founding values and must be construed consistently with them; however they are subject to limitation via s36.

· Section 3 contain the citizen’s rights. This right includes the right to vote. All citizens have this right but it is subject to limitation. Citizens who commit crimes breach the law in contravention of their constitutional duty not to.

The nature of the right;

· The right to vote is fundamental to democracy, which itself is a core value of the Constitution; the right affirms peoples’ dignity and personhood.

· Inclusion in the national common voters roll is essential to exercise the right to vote.

Justifiable and Reasonable?

· There was no factual or statistical explanation which could support the argument that allowing certain prisoners to vote would be logistically and financially impractical. Mobile voting stations were available for other types of prisoners and there were no reasons put forward as to why these stations could not also be used for the disenfranchised prisoners.

· The purpose of the law is not self-evident and the Minister has failed to place sufficient information before the court to show its purpose of the law. This is especially o where the reasons given are based on policy considerations. Therefore the law is unreasonable as it invaded voting rights for no apparent reason; further it could not be shown that its purpose of sending a deterrent message could be effected through the law {relation of limitation with its purpose}. The purpose of the law should be ‘demonstrable’ in its justification.

Conclusion

· Legislation unconstitutional as it failed to meet the requirements of reasonableness and justification.

Held:Minority

Madala J:

Applicants challenged the legislation on the basis that in not being allowed to vote, this violated their right to equal protection and benefit of the law(s9(1)); unfair discrimination (s9(3)), human dignity (s10) and cannot be justified in terms of s36(1).

The importance of the purpose of the limitation

· The temporary removal of the vote and its restoration upon release is salutary to the development and inculcation of a caring and responsible society. 

· The limitations serve an important purpose that the integrity of the voting process is protected by assuring law-abiding citizens that their right to vote is as important as those of prisoners. 

The relation between the limitation and its purpose; 

· Thus the law is in line with governments’ objective of balancing individual rights and values of society. One cannot reward irresponsibility and criminal conduct with the right to vote.

· Parliament has done a careful balancing exercise by taking into consideration detainees and the poor.

· This limitation engenders public confidence in the democratic process and the criminal justice system.

Tipping Point:

The limitation serves a legitimate purpose of protecting the voting process; this purpose is important and weighs heavier than the other rights. The limitation serves its purpose and does not go too far.

Conclusion

Legislation constitutional; passed s36 test.

SATAWU v Garvas

Facts:

This case concerns the constitutionality of ss 11(1) and 11(2) of the Regulation of Gatherings Act 205 of 1993 (the Act). SATAWU sought a declarator that the words 'and was not reasonably foreseeable' in s 11(2)(b) of the Act are constitutionally invalid in that it imposed liability on organisations for any riot damage which occurred during the proceedings of an assembly. The grounds for the challenge were that these words limited the right to freedom of assembly under s 17 of the Constitution

Held: Majority

S17: 'Everyone has the right, peacefully and unarmed, to assemble, to demonstrate, to picket and to present petitions.'This means that everyone who is unarmed has the right to go out and assemble with others to demonstrate, picket and present petitions to  C others for any lawful purpose

Compliance with the requirements of s 11(2) significantly increases the costs of organising protest action. And it may well be that poorly resourced organisations and private individuals that wish to organise protest action about controversial causes that are nonetheless vital to society could be inhibited from doing so. Both these factors amount to a limitation of the right to gather and protest.

Nature of the Right:

The right to freedom of assembly is central to our constitutional democracy. It exists primarily to give a voice to the powerless. This includes groups that do not have political or economic power, and other vulnerable persons.Freedom of assembly is no doubt a very important right in any democratic society. Its exercise may not, therefore, be limited without good reason. The purpose sought to be achieved through the limitation must be sufficiently important to warrant the limitation.

Importance of the purpose of the limitation:

The purpose of the limitation imposed by s 11 is very important. It is to protect members of society, including those who do not have the resources or capability to identify and pursue the perpetrators of the riot damage for which they seek compensation. When a gathering imperils the physical integrity, the lives and the sources of livelihood of the vulnerable, liability for damages arising therefrom must be borne by the organisations that are responsible for setting in motion the events which gave rise to the suffered loss.

The nature and extent of the limitation

Whilst the Act does have a chilling effect on the exercise of the right, this should not be overstated. The Act does not negate the right to freedom of assembly, but merely subjects the exercise of that right to strict conditions, in a way designed to moderate or prevent damage to property or injury to people. 

The balance between the limitation and the purpose, and less restrictive means

The purpose of the section is to ensure that a gathering that becomes destructive and results in loss to others does not leave its victims without recourse. It is thus to protect the rights of individuals who may be affected detrimentally by riot damage that takes place in the course of the exercise of the right to assemble. There is a tight fit between the limitation and its purpose. The purpose is to achieve an appropriate balance between the right to assemble on the one hand and the safety of people and property on the other. That balance has been struck.

In view of the special nature and legitimacy of the purpose the Act seeks to achieve, and the fine balance that it seeks to strike between the conflicting rights and interests of organisations and members of the public, it cannot be said that any less restrictive means is available.
Tipping Point:

The purpose of the limitation is given effect to by the legislation in a way which does not severely affect the right to demonstrate peacefully. Further there are no other less restrictive means to achieve the purpose of compensating victims of riot damage, whilst providing organisations a defence to such claims. 

Conclusion

The limitation on the right to assemble is reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom.

Equality

Substantive Equality v Formal Equality

Formal equality is the idea that people who are  similarly situated in relevant ways should be treated similarly. Therefore people who are not similarly situated should be treated dissimilarly. 

· Sameness of treatment: the law must treat individuals in like circumstances alike.

· All persons are equal bearers of rights. Inequality can be eliminated by extending the same rights and entitlements to all in accordance with the same neutral norm or standard of measurement.

· It does not take the actual social and economic disparities between groups into account.

Issues:

· What counts as relevant when determining the similarity of peoples’ situations.

· What constitutes similar treatment of people who are similarly situated.

Substantive equality:

· Requires the law to ensure equality of outcome and is prepared to tolerate disparity of treatment to achieve this goal.

· Requires the examination of the actual social and economic conditions of groups and individuals in order to determine whether the constitution’s commitment to equality is being upheld.

· Highlights the results or the effect of the law, rather than its mere form.

· The Constitution is committed to substantive equality, based on a purposive approach to reading s9 as this form of equality will best promote the values of dignity, equality and freedom. [Hugo]
· Further s9(2) is committed to restitutional equality, in which the negative consequences of unfair discrimination are remedied. [National Coalition for Gay and Lesbian Equality v Minister of Justice] This form of equality is closely tied to transformative constitutionalism - equality is a process in which unequal treatment must sometimes be tolerated to achieve the goal of an equal society.
Value of Equality

The Constitution contains the right to equality in its founding provisions; this incorporates the value of equality as one which the society must strive for, including other values such as human dignity and freedom.

The Republic of South Africa is one, sovereign, democratic state founded on the following values:  (a)Human dignity, the achievement of equality and the advancement of human rights and freedoms.

Right of Equality

The right to equality must be interpreted contextually - one must understand the historical basis of the society of South Africa and understand what the Constitution has envisaged to change that society.

Courts must also recognise the shifting patterns of inequality. These come in many forms, and are not limited to race anymore. Eg.

· Sex/ Gender discrimination

· Class

· Race

Removing these unequal laws will simply ensure that the society is formally equal, yet that is unequal in every other way. Substantive equality is recognised in s9(2) which permits measures designed to protect or advance person or categories of persons disadvantaged by unfair discrimination. Substantive equality requires an equality in outcome - to achieve this it may be necessary to treat certain people differently to everyone else.

Section 9(1)

(1) Everyone is equal before the law and has the right to equal protection and benefit of the law. 

Section 9(2)

 (2) Equality includes the full and equal enjoyment of all rights and freedoms. To promote the achievement of equality, legislative and other measures designed to protect or advance persons, or categories of persons, disadvantaged by unfair discrimination may be taken. 

· Affirmative action clause.
Section 9(3)

(3) The state may not unfairly discriminate directly or indirectly against anyone on one or more grounds, including race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion,  conscience, be lief, culture, language and birth. 

· Prohibition of unfair discrimination on listed grounds.
Section 9(4)

 (4) No person may unfairly discriminate directly or indirectly against anyone on one or more grounds in terms of subsection (3). National legislation must be enacted to prevent or prohibit unfair discrimination. 

· Extends the prohibition on unfair discrimination to the horizontal level and requires national legislation to prohibit unfair discrimination at this level.
· Creates a presumption of unfairness.

Section 9(5)

  (5) Discrimination on one or more of the grounds listed in subsection (3) is unfair unless it is established that the discrimination is fair.

· Presumes state or private discrimination on the listed grounds to be unfair.

Harksen v Lane Test

This case was preceeded by the following cases:

· President of RSA v Hugo

· Frazer v Childrens Court

· Brink v Kitshoff

The Test:

1. Does the challenged law or conduct differentiate between people or categories of people?

a) If so, does the differentiation bear a rational connection to a legitimate government purpose?

i. No →  s9(1) infringed. → Go to s36.

ii. Yes → s9(1) not breached. 

2. Does the differentiation amount to ‘discrimination’?

a) Differentiation on a listed ground in s9(3)?
i. Yes → Presumption of unfairness - onus on opposing party to prove discrimination fair.

ii. No - (Non-Listed Ground): Objectively determine whether the discrimination is based on attributes and characteristics which have the potential to impair the fundamental dignity of human beings or seriously affect them in an adverse manner.

1. No → Therefore not unfair; no violation of s9(3) and (4).

2. Yes → Step 3.

3. Is the discrimination unfair?
a) Listed ground → Automatically unfair.

b) Impact on the complainant and others in his/her situation: Social, Economic, Dignity.

i. No → Fair discrimination.

ii. Yes → Unfair discrimination. 

4. S36: Reasonable and Justifiable?

· Differentiation will not always be discrimination.

· Mere differentiation will fall foul of s9(1) if it has no rational connection to a legitimate purpose.

· Rational discrimination → Unfair?

· Irrational discrimination → s36 inquiry.

Criticisms of the Test:

· Conflates steps 2 and 3, as both centre on the notion of dignity.

· Section 9(3) centers on whether the individual dignity of the complainant was infringed. Thus the value of dignity was imported into the equality test. Under the common law dignity infringments were based on highly individualistic test, and does not look at the group based dignity infringement. In Harksen the court focused on the complainants individual privileged situation and did not refer to the group based dignity of a broad spectrum of unmarried women in all social and economic situations.

· The court failed to look at the systematic discrimination; it focuses on the individuals’ situation. This is problematic as many cases are brought by persons who are more privileged and therefore have access to courts.

· Maybe makes too much of the listed grounds, as a person might straddle both listed and non-listed grounds.

· Never considers s9(2). {Court developed a separate test for s9(2) ten years later}

· Conflates the discrimination test and s36.

· Never conducts a full s36 inquiry after the long process as above, as discrimination which is so unfair cannot possibly be reasonable and justifiable. The s9 rights are qualified by the same or similar criteria to thise used to adjudicate the legitimacy of a limitation of rights in s36.

Differentiation v Discrimination

The equality right does not prevent the state from making classification and from treating some people differnetly to others. The principle of equality does not require everyone to be treated the same, but simply that peoiple in the same position from a moral point of view should be treated the same.

To distinguish between the two, one must look at the listed grounds in s9(3).

· Differentiation is permissible as long as it does not amount to discrimination.

Rationality

Law or conduct that differentiates between groups of people will be valid as long as it does not deny equal protection or benefit of the law under s9(1).

· A law will violate s9(1) if the differentiation does not have a legitimate purpose and there is no rational connection between the differentiation and the purpose.

· The rationality connection test is far less exacting that the test for the justifiability of a limitation of a right. The court will evaluate the reasons given by the government for a law to determine whether the purpose of the law is legitimate. It will not enquire into the existence of less restrictive means or any of the other s36 factors.

Discrimination v Unfair discrimination

· Discrimination is differentiation on illegitimate grounds.
· Based either on the listed grounds or on attributes and characteristics which have the potential to impair the fundamental dignity of human beings or seriously affect them in an adverse manner.

· Not all discrimination is unfair.

· Fairness is a moral concept that distinguishes legitimate from illegitimate discrimination.

· The determining factor is the impact of the discrimination on its victims.
· Unfair discrimination means treating people differently in a way which impairs their fundamental dignity as human beings, who are inherently equal in dignity.

· Unfair discrimination will have an unfair impact.

Unfair Impact:

Factors:[Harksen]

1) The position of the complainants in society and whether they have been victims of past patterns of discrimination. Differential treatment of less privileged persons will more likely be unfair, whilst differential treatment of privileged persons will more likely be fair. [Harksen]

2) The nature of the discrimination law or action and the purpose sought to be achieved by it. Does the law seek to achieve an important societal goal? [Walker; Hugo]

3) The extent to which the rights of the complainant have been impaired and whether there has been an impairment of their fundamental dignity. [Hugo; Harksen]

· These factors are assessed objectively and cumulatively.

Direct or Indirect Discrimination

· Indirect discrimination is whereby, on the face of it, the differentiation is innocent but the impact or effect of the differentiation is discriminatory. [Walker]

Role of Equality in Transformative Constitutionalism

Albertyn Article

· Substantive equality contemplates both social and ecocnomic change and is capable of addressing diverse forms of inequality that arise from a multiplicity of social and economic causes.

· However substantive equality has been restrained by the courts for various reasons, including concerns around the separation of powers, the capacity and willingness of judges to recognise and address the multiple systematic inequalities that still pervade our society (especially in exploring context) and the ability of judges to develop a jurisprudence that applies transformative ideas to concepts and doctrines that underpin many equality claims.

· Inequality is rooted in political, economic and social cleavages between groups.

· Inequality is complex, systematic in nature and entrenched in social values and behaviours, the institutions of society, the economic system and power relations. Disadvantaged and vulnerable groups usually experience a mix of inequalities, and many claims include aspects of both social an economic inequality. Peoples’ choices/agency are constrained by wider power relations in society.

· A commitment to substantive equality is the commitment to eradicate systematic inequalities, not just the effect of these inequalities.

· Constitutionally, substantive equality is a value and a right. [NICRO].

· Inclusionary equality is including previously excluded groups into the status quo. This gives social recognition but does not address the systematic conditions which create that inequality.

· Transformatory equality aims to address systematic inequalities and shift the power relations that maintain the status quo.

· Constitutional Courts’ Understanding of Substantive Equality:

· Understanding inequality within its social and historical context;

· Primary concern with the impact of the inequality on the complainant;

· A recognition of difference as a positive feature of society;

· Attention to the purpose of the right and its underlying values in order to remedy systematic inequality.

· In order to do this legal formalism must be disregarded, and a recognition of law as a product of social relations which can be changed.

· Under s9(3) the impact of the discrimination on the complainant and his/her group is determinative; this enquiry is contextual, considering the position of the complainant in society and whether she has suffered from past patterns of disadvantage.

· A substantive approach to equality recognises that equality does not entail the elimination of difference. 

· In order to be transformative the courts need to avoid the use of dominant norms as comparators for assessing equality needs. Example: The CC has continued to use marriage as a dominant and privileged norm within an understanding of difference in gender and sexual orientation cases. The gay and lesbian cases show that courts continue to promote a dominant heterosexual marriage norm.

· In Hugo and Masiya the court has tended towards a protective attitude concerning womens’ disadvantage, thereby perpetuating stereotypical ideas of women as mothers or victims.

Differing Approaches: Equality Test

Meaning of Equality

Harksen v Lane

Facts:

The issue was whether certain sections in the Insolvency Act which provided that upon the sequestriation of an insolvent spouse, the estate of the solvent spouse shall vest in the Master of the High Court. Mrs Harksen contended that the sections were unconstitutional as they constituted a breach of her right to equality ( a denial of equality before the law and equal protection of the law) and unfair discrimination.

Held: Majority

· Set out the test for the equality clause.(as above)
· Held, that there was a rational connection between the differentiation in the sections and a legitimate government purpose, that being collection of property which rightfully belongs in the insolvent estate. Therefore these sections do not violate the equality clause.

· Held, that the differentiation between solvent spouse and other persons who had dealings wiht insolvents constitutes discrimination as other persons’ property does not vest in the Master and they are not burdened with an onus of proof.

· However the differentiation was not made on a listed ground, therefore an objective enquiry needs to be held to determine whether the discrimination is unfair.

· This enquiry looks at the position of the complainant in society. Held that Harksen did not form part of a vulnerable section of society that had faced previous discrimination in the past.

· The nature of the provision was in the public interest as it protected creditors of insolvent estates.

· The effect of the discrimination on the solvent spouses: Held that the ownership of the property never passes to the Master, as such the solvent spouse has not been divested of their property. The onus of proof also falls within facts pecularly within the knowledge of the solvent spouse.

· Held that the possible expenditure of funds for legal assistance and possible litigation was an inevitable result of such proceedings of insolvents.

· As such, with regard to the inconvenience or prejudice on solvent spouses and having regard to the undrelying values protected by s8(2), does not justify the conclusion that the Act constitutes unfair discrimination. 

· Having to bring a claim against the Master does not impair the fundamental dignity of the complanaint nor does it constitute an impairment of a comparably serious nature.

· Therefore the Act does not infringe the equality clause, nor does it constitute unfair discrimination.
Criticisms:

· Placed too much emphasis on the individual dignity of the complainant and her standing, history and class background rather than looking at a broad spectrum of possible litigants in her position.

· Many cases will be brought by persons who are materially better off; by focusing on the individual the court loses the ability to test the provisions against person who perhaps also suffer this discrimination in combination with other discriminations.ie. A poor rural woman who does not have access to legal assistance, and whose entire estate is vested in an insolvent spouse whom she has not seen for several years.

· Failed to address the application of s9(2).

Fourie v Minister of Home Affairs

Facts:

Fourie challenged the common law definition of marriage as a union between one man and one woman, on the basis that this differentiation amounted to unfair discrimination based on the grounds of sexual orientation, since the common law only reflects heterosexual relationships.

Held:

· Affirmed the right to be different; space must be provided for all forms of expression to be afforded protection. 

· The court cannot use religious doctrine to interpret rights within the constitution.

· The discrimination was based on a listed ground therefore the discrimination was automatically unfair; the onus of proving it wasn’t fell on the State.

· Only heterosexuals were given the choice to enter into marriage.

· Denying this choice to homosexual couples is to deny them the opportunity to enter into an honourable and profound estate that is adorned with legal and social recognition, rewarded with many privileges and secured by many automatic obligations.

· This denial fundamentally impaired the dignity of these couples by implying that these relationships were not functionally similar to a heterosexual marriage.

· Therefore this discrimination was unfair.

· As such the Marriage Act and the common law was unconstitutional as it was under inclusive, in that it denied homosexuals the right to marry.

· The unconstitutionality was not reasonable and justifiable under s36.

· “The failure of the common law and the Marriage Act to provide the means whereby same-sex couples can enjoy the same status, entitlements and responsibilities accorded to heterosexual couples through marriage accordingly constitutes an unjustifiable violation of their right to equal protection of the law under s 9(1), and not to be discriminated against unfairly in terms of s 9(3) of the Constitution. Furthermore, such failure represents an unjustifiable violation of their right to dignity in terms of s 10 of the Constitution.”

Criticisms:

· Primarily concerned with allowing gays and lesbians into the protected social insitution of marriage without challenging its position and the wider idea of family in our law.

· The use of dignity and equal concern and respect is consistent with the overall idea of sameness and social inclusion, and thus is not transformatory of norms and institutions.

Volks v Robinson

Facts:

The court was asked to declare the Maintenance of Surviving Spouses Act unconstitutional in that it did not provide for partners of co-habiting relationships and thus constituted unfair marital status discrimination. Mrs Robinson, the unmarried partner of Volks, wished to claim maintenance from her partners’ estate.

Held:Majority

The Act discriminated against co-habiting partners on the grounds of marital status, however the discrimination was fair.

· Marriage is a foundation of our society and therefore it is not unfair to discriminate between relationships that attract legal obligations(marriage) and those that do not (cohabitation).

· The marriage and the family are important institutions in society which must be protected.

· The consequences of marriage are not determined via contract between the two parties, but are largely fixed by law. These consequences are a large mixture of obligations and rights.

· Thus it is not fair to impose a duty on the estate of the deceased where none arose during his lifetime and he had no intention that such a duty should arise.

· As such it is fair to discriminate between married and unmarried couples.

· Robinson chose not to enter into marriage, and could have withdrawn from the relationship at any time without legal consequences.

· Little could be achieved by extending the Act, as this would not protect poor women who cannot marry despite the fact that they wish to and who become the victims of cohabitation relationships. As such their problem was not the law but poverty.

Criticisms:

· Context: many people live in cohabiting relationships, some through choice but many because the choice to remain single, to cohabit or to marry is limited by gendered social and economic inequalities.

· Women are poorer and less powerful than men, and often become economically dependent on their partners, unable to equally influence life decisions.

· Cohabiting relationships are almost without any form of legal protection and confer no substantive benefits upon separated or surviving partners.

· Choice is an all or nothing concept, where only women who have no choice are worthy of legal protection. This does not hold well with substantive equality which requires an understanding of choice that perceives ‘constraints as coming from history, from the operation of power and domination, from socialization, or from class, race and gender.

Held:Minority

· The Act discriminated against co-habiting partners, on the grounds of marital status.

· By not extending the Act, the court will perpetuate the privileged position of marriage in society.

· Looked at the functional role of co-habitees, in that this section of society performed the same functions in relation to the family and thereby protected the integrity of family relationships.

· Looked at the historical, political and social background of co-habiting partners.

· Looked at the purpose of the Act: it was not to protect the institution of marriage but to provide for recently bereaved widows. The key ingredients being familial relationship, intimacy and need.

· “I believe it is socially unrealistic, unduly moralistic and hence constitutionally unfair for the Act to discriminate against the powerless and economically dependent party, now threatened with destitution, on the basis that she should either have insisted on marriage or else withdrawn from the relationship”

· The exclusion of cohabitees from the Act is unjustifiable and therefore unfair discrimination.

Application of s9(2)

Minister of Finance v Van Heerden

Facts:

Whether provisions of Parliamentary Pension Funds which provided for the increased pension payments of certain parliamentarians for a period of 5 years, in order that the final pension benefits would be equal. Certain parliamentarians fell into a category which did not receive as much pension benefits as they would normally have. Van Heerden brought an application, seeking to declare such provisions unconstitutional on the basis that they were arbitrary, unreasonable and unfairly discriminatory.

Held:

· That our constitutional understanding of equality included 'remedial or restitutionary equality' and such measures were not in themselves a deviation from, or invasive of, the right to equality guaranteed by the Constitution nor were they 'reverse discrimination' or 'positive discrimination' argued by the respondent: they are integral to the reach of our equality protection. In other words, the provisions of s 9(1) and s 9(2) were complementary; both contributing to the constitutional goal of achieving equality to ensure 'full and equal enjoyment of all rights'. A disjunctive or oppositional reading of the two subsections would frustrate the foundational equality objective of the Constitution and its broader social justice imperatives.

· Held that a substantive conception of equality was inclusive of measures to redress existing inequality.

· That Legislative and other measures that properly fell within the requirements of s 9(2) were not presumptively unfair. As such differentiation aimed at protecting or advancing persons disadvantaged by unfair discrimination was warranted provided the measures were shown to conform to the internal test set by s 9(2).

· When a measure was challenged as violating the equality provision, its defender could meet the claim by showing that the measure was contemplated by s 9(2) in that it promoted the achievement of equality and was designed to protect and advance persons disadvantaged by unfair discrimination. 

· To determine whether a measure fell within s 9(2) the enquiry was threefold: 

1. Whether the measure targeted persons or categories of persons who had been disadvantaged by unfair discrimination; 

2. Whether the measure was designed to protect or advance such persons or categories of persons; 

3. Whether the measure promoted the achievement of equality.

· Evidence demonstrated a clear connection between the membership differentiation the scheme made and the relative need of each class for increased pension benefits. The scheme was designed to distribute pension benefits on an equitable basis with the purpose of diminishing the inequality between privileged and disadvantaged parliamentarians. In that sense the scheme promoted the achievement of equality. It reflected a clear and rational consideration of the need of the members of the Fund and served the purpose of advancing persons disadvantaged by unfair discrimination. 

Criticisms:

J L Pretorius Article: Criticisms of Affirmative Action Jurisprudence

· In this case, the Court chose not to align its approach to s 9(2) with its standard unfair discrimination jurisprudence. Instead, it extracted the conditions for the constitutional validity of affirmative action from s 9(2) in isolation. This approach means that in-principle fairness (in terms of s 9(3)) and proportionality (in terms of s 36) should not be part of the requirements for valid affirmative action.

· Affirmative action is be assessed in terms of criteria devoid of any fairness and proportionality content.
·  Given the enduring legacy of inequality, the equality clause has a dual function. Its 'primary purposes' are to both proscribe discrimination against people who are members of disfavoured groups and 'to permit positive steps to redress the effects of such discrimination'.
The Right to Life

Positive and Negative Dimensions

The state has obligations to ‘respect, protect, promote and fulfil’ the rights in the BOR (s7(2)).

Rights have positive and negative dimensions. A negative dimension means that the state must refrain from acting in a certain way to protect the right. A positive dimension means that the State must take positive action in order to protect the right. The right to life has both dimensions.

In S v Makwanyane the court held that the rights to life and dignity are the most important of all human rights and the source of all other personal rights in the BOR.

· The right to life is unqualified and may only be limited in terms of s36.

· The right to life vests in everyone, regardless of their actions. Thus criminals also possess the right, regardless of the severity of the crimes they are accused of.

Positive Dimension

· The right to life can be interpreted as placing a duty on the state.

· This means that the state is under a constitutional duty to protect its citizens from life-threatening attacks. [Carmichelle].

· The state has a positive duty in relation to persons facing deportation or extradition to states where they face the real risk of the imposition of the death penalty. See Mohamed & Tsebe.

Negative Dimension

· The duty not to take someone else’s life.

· Right not to be killed:

· In S v Makwanyane, the majority did not invalidate the death sentence on the basis that it infringed the right to life, but rather that it constituted cruel, inhuman and degrading punishment.

· However the rest of the court also found that the death sentence also infringed the right to life.

· The right to life incorporates the right not to be deliberately put to death by the state.
· Self-defence & necessity:

· The right to life is especially important and an irredemiable negation of the right caused by an infringement justifies that only an exceptional limitation is permissible.

· In terms of s36, self defence and necessity are such justifiable limitations.

· Killing in making an arrest:

· Killing or the infliction of GBH in arresting a person is only necessary to protect the arrestor or someone else from death or GBH. [Walters]

Extent of the Positive Dimension

Mohamed v President RSA: Extended

Facts:

Mohamed was a Tanzanian national who entered SA illegally, and was wanted by the USA on charges of terrorism relating to the bombing of two US embassies. The SA immigration authorities worked with the FBI in arresting and deporting Mohamed to the US where he faced charges which, if convicted, imposed the death penalty.

Held:

· That the removal to the US by the SA authorities infringed Mohamed’s right to life, as the SA authorities knew that he would face capital charges if removed to the USA, and thus the officials acted contrary to their obligations to uphold and promote the rights in the BOR.

· Principle: The principle is that the government has no power to extradite or deport or in any way remove from South Africa to a retentionist state any person, who, to its knowledge, if deported or extradited to such a state, will face the real risk of the imposition and execution of the death penalty.

· The state is under a duty, before releasing any person to another state, to obtain a reassurance from that state, that the death penalty will not be imposed, or if imposed, will not be executed.
Minister of Home Affairs v Tsebe: Confirmed

Facts:

Tsebe was a Botswanan national who entered SA illegaly and was wanted by the Botswanan authorities on charges of murder. In Botswana the death penalty is mandatory for crimes of murder, and if convicted Tsebe would have faced the imposition of the penalty. The SA authorities requested from Botswana a reassurance as required by Mohamed. Botswana refused to give such reassurance. Q: Could the government still extradite, deport or remove such an individual, once it had requested the reassurance and the other state has refused to give such assurance?

Held:

· The government could not extradite, deport or remove any person without such a reassurance.

· Any person means any foreigner, citizen or resident, whether legal or illegal.

· If the state were to extradite such person without the reassurance (or if refused such assurance), it would do so in breach of its s7(2) obligations and thereby infringe the right to life, human dignity and the right not to be subjected to cruel,inhuman or degrading punishment.

· We as a nation have chosen to walk the path of the advancement of human rights. We will not hand such person over to another country where to do so will expose him to the real risk of the imposition and execution of the death penalty; no matter how heinous the crime he is accused of.

· By committing itself to the constitution, the state has committed itself to demonstrating respect for the rights to life and dignity. The state’s conduct must consequently promote all rights in the BOR.

Kaunda v President RSA: Circumscribed

Facts:

The applicants were all SA citizens who were arrested in Zimbabwe on charges of conspiracy to stage a coup in Equatorial Guinea. They sought relief in an order directing the SA government to seek assurances from Zimbabwe and Equatorial Guinea that the death penalty would not be imposed, or if imposed, would not be executed. Further they argued that if extradited to EQ, their rights to a fair trial would be infringed.

Held:

· The applicants were not removed from SA by the government, or with the governments’ assistance. They left SA voluntarily and now face charges in Zimbabwe and possible extradition to EQ; this result is not due to any unlawful conduct on the part of the SA government in breach of any duty owed to them.

· Once outside the national territory, the applicants could not rely on their constitutional rights, including the right to life.

· Diplomatic protection is not currently recognised as a human right in IL, and remains the perogative of the state, to be exercised at its discretion.

· The Constitution is territorially bound and has no application outside its borders.

· Thus the applicants could not rely on their constitutional rights whilst outside SA borders, as to seek such reassurances (or to place a positive burden on the state in these circumstances) would interfere with the soveirgnity of other states.

· The BOR only binds the SA government and it does not bind other states.

· While the death penalty is unconstitutional in SA, it is not prohibited by international law.

· However all exercise of public power is subject to constitutional control and thus judicial review. If the government had failed respond appropriately to a request for diplomatic protection, such actions can be reviewed and remedied via a court order.

· The engagement of the SA government with the government of another state on mitigation of punishment of a SA national was a matter of foreign relations; deference had to be given to SA policy and the government could not, by order of court, be ordered to seek assurance that the death penalty would not be imposed.

· Thus the applicants did not establish any breach of threatened breach of any duty by the government, under the Constitution or under international law.

Socio-Economic Rights

Introduction

At its mot narrow and conventional a Bill of Rights protects the traditional liberal rights to equality, perosnal liberty, property, free speech, assembly and association - these are known as civil and political rights or first generation rights. These are traditionally thought to grant negative rights; the duty of the government not to act in a certain way by denying these rights.

Socio-economic rights are known as second generation rights, in that they are traditionally thought to impose duties on the state to act positively to realise these rights; therefore they are thought of as positive rights.

However this distinction is incorrect: Both civil and socio-economic rights have both positive and negative duties.

Both civil and socio-economic rights have both positive and negative duties.

The BOR attempts, by including socio-economic rights, to ensure that all members of society have the capacity to enjoy and participate in the traditional civil and political rights granted to them.

Socio-Economic Rights and the Right to Life

Socio-economic rights bleed into the right to life, as many of the rights such as medication, health, shelter, food are required for a person to survive. These survival requirements are recognised in international law as forming part of the right to life. O’Reagan in S v Makwanyane determined that the right to life also incorporates a positive obligation on the State to promote the right to have a meaningful life. 

Soobramoney v Minister of Health

Facts:

Soobramoney applied to court for an order in which the government was required to give him access to dialysis under his right to life, as he would die without this treatment.

Held:

The court determined that everybody will die someday, as such this was not a case involving the right to life. Further as this was not emergency medical treatment, the case did not have to be determined on this right. Essentially he was asking the court to force the government to keep him alive indefinitely.

The court decided the issue on applying the right of access to healthcare.

Criticisms:

· The judgment focuses completely on the state’s duty to progressively realise the right to healthcare, and therefore did not define the right in view of Soobramoney’s situation.

· In holding that the executive’s determination of its resources in relation to its policy was the determining factor, the court deferred substantially to the executive power and overcompensated in its fear over the separation of powers doctrine.

· It did not take an expansive view of the available budget, such as on a national or provincial level; it merely accepted that there was no money available in respect to that particular ward.

· Therefore it reduced the ‘reasonableness’ test to mere rationality and boni fides.
· The state can escape liability merely by tweaking budgets and arguing that there is no money.
· The court opted for a low rationality approach against a direct challenge for resource allocation implimented by the state.

Hay v B:

Facts:

A baby of Jehovah Witnesses parents was admitted to hospital for emergency treatment. The baby required a blood transfusion, which was refused by the parents on the basis of freedom of religion. Q: Could the parents refuse the life-saving treatment on the basis of religion on behalf of their child?

Held:

This was not a freedom of religion case, but rather a right to life case. The court overruled the parent’s refusal to treatment.

V&A Waterfront v Minister of Police

Facts:

Two beggars were banned from accessing the waterfront as they were harrassing patrons.

Held:

The Waterfront, though private property, presented itself as being open to the public. By denying the beggars from accessing the Waterfront, they were preventing the beggars from exercising their right to life. The right to pursue your livelihood forms part of the right to life.

Khoza v Minister of Social Development

· Court combined the socio-economic rights with the right to equality.

· Held that the legislation which failed to extend social security benefits to permanent residents was unconstitutional.

· Ordered government to include these persons on the list. Thus the remedy had a direct affect on benefits for these persons.

· The court dismissed arguments based on budgetary implications and separation of powers.

How the Courts treat the right to life and socio-economic rights

At the SCA and CC level, the courts treat the right to life differently to the socio-economic rights, and generally do not interpret the right to life as incorporating these rights. 

However at a High Court level, these courts are more likely to explore the socio-economic aspects of the right to life, thereby combining the two.

Various Objections to the Presence of Socio-Economic Rights in the Constitution

Justiciability

The main objection to these rights are the ability of the courts to adjudicate on them - the extent to which they can and should be enforced by a court. This refers to their justiciability.

A justiciable Bill of Rights permits decisions affecting basic rights and liberties to be viewed by an institution outside the political sphere, being the judiciary.

Separation of Powers & Counter-Majoritarian Arguments

· Question of constitutional limitation.

· These rights invite the violation of the separation of powers.

Socio-economic rights claims are often claims by individuals and groups for the delivery of goods by government, and by permitting a justiciable BOR the courts are required to direct the way in which government distributes the state’s resources. This is accordingly beyond the scope of the courts’ functions. The judiciary is an elite and undemocratically appointed branch of the state, therefore it lacks democratic legitimacy necessary to decide the essentially political question on how to apportion public resources among competing claims in society. 

In the constitutional order, there are three arms of government; each has its own job, and has checks and balances on the other arms. In modern states, laws are passed by Parliament, but are made by the Executive. Courts also make law though the progression of common law.

Counter-arguments:

· By making the BOR justiciable in the final constitution, the people themselves through a representative and democratically elected government consented to the principle that these rights should be justiciable. Thus there has already been a legitimate and democratic process which permits the courts to deal with these claims.

· Certain rights are immune in order to prevent abuse by majorities.

· The rights can be relied upon by both majorities and minorities.

· Separation of powers if not clear cut, and the exact boundaries can be changed over time. Thus the exact form of the separation changes but the system fulfils the same function.

· The court decides how the separation of powers is to enforced, and they are the final arbitrator on whether such separation is breached - tensions in the court, resulting in overcompensation.

· These objections are also applicable to the civil and political rights.

Polycentricity Problems

· Question of judicial capacity.

Courts generally resolve disputes between two parties by weighing up the arguments presented by both parties, and finding in favour of one party by the application of principles or rules. This type of winner-takes-all resolution is not suited to the resolution of polycentric issues. Polycentric tasks ental the co-ordination of mutually interacting variables: a change in one variable will produce changes in all the others. Such a task is not suitable to being performed by adjudication. The executive and the legislature, who have access to empirical evidence and are open to discussion between different groups, are better suited to making such decisions. Further such adjudication has budgetary implications, which is typically within the domain of the executive.

Counter-arguments:

· However all problems the court faces have polycentric issues; socio-economic rights adjudication simply has a high degree of polycentricity. 

· Courts can minimize the polycentric effects of their judgments.

· This problem is not limited to socio-economic rights; many of the civil and political rights give rise to similar budgetary implications if they are enforced.

· At the very minimum these rights can be negatively protected from improper invasion. This means that there is a negative obligation not to interfere with with someone who os doing something that they have a constitutional right to do. As such the state can be prevented from acting in ways that infringe the socio-economic rights directly.

· These rights cannot be subjected to deliberately retrogressive measures; these are measures which has the effect of denying individuals their existing rights.

· Law or conduct leading to a decline rather than a progressive improvement in these rights would be a violation of the negative aspect of the rights.

· There is also a positive aspect to negative enforcement: not only is the state prohibited from interfering in people’s attempts to exercise their rights but it also has a duty ti take steps to protect against inference by private individuals.

· Courts enforcing civil and political rights may impose positive duties on the state, and these duties may have severe repercussions on the division of public resources.

· Any law or conduct that infringes these rights is a limitation that has to be justified in terms of s36.

Constitutional Court Response to Such Objections

‘’The second objection was that the inclusion of these rights in the NT is inconsistent with the separation of powers required by CP VI because the Judiciary would have to encroach upon the proper terrain of the Legislature and Executive. In particular the objectors argued it would result in the Courts dictating to the government how the budget should be allocated. It is true that the inclusion of socio-economic  rights may result in Courts making orders which have direct implications for budgetary matters. However, even when a court enforces civil and political rights such as equality, freedom of speech and the right to a fair trial, the order it makes will often have such implications. A court may require the provision of legal aid, or the extension of State benefits to a class of people who formerly were not beneficiaries of such  benefits. In our view, it cannot be said that by including socio-economic rights within a bill of rights, a task is conferred upon the Courts so different from that ordinarily conferred upon them by a bill of rights that it results in a breach of the separation of powers. The fact that socio-economic rights will almost inevitably give rise to such implications does not seem to us to be a bar to their justiciability. At the very minimum, socio-economic rights can be negatively protected from improper invasion.”

4th Objection: Denis Davis

· Critical Legal Studies: By giving people a right, one implies that there is a corresponding obligation which has to be fulfilled at some point.

· If the socio-economic rights’ obligations cannot be fulfilled at least part of the time, this inability to enforce the rights will delegitimize the constitution.

· Therefore it would be better not to make the rights justiciable.
· There is some merit and relevance to this argument as rights cannot be enforced immediately.
· People must be able to enforce their rights at least part of the time, otherwise people will lose faith in the litigation of these rights.
Three Ways of Dealing with Socio-Economic Rights

1. Not guaranteed:

a) Some countries do not recognise these rights as being rights. However these countries usually deal with the practical enforcement of the rights through welfare systems. However as they are not treated as rights, the delivery of welfare cannot be judicially enforceable; rather the delivery of welfare is treated as government benevolence. 

2. Guaranteed but not judicially enforceable:

a) India. Courts interpret other rights in the light of these rights. As such the rights to equality and life often incorporate elements of socio-economic rights.

b) These rights cannot be relied upon directly.

3. Guaranteed and Judicially Enforceable:

a) SA approach. 

Sections 26 & 27: Form

26     Housing  

    (1) Everyone has the right to  have access to adequate housing.  

    (2) The state must take reasonable legislative and other measures, within its available 

resources, to achieve the progressive realisation of this right.  

    (3) No one may be evicted from their  home, or have their home demolished, without 

an order of court made after considering all the relevant circumstances. No legislation 

may permit arbitrary evictions.

1. Grants a right.

2. Sets out the State’s obligation to realise the right.

3. Separate right; related to the first right but elevated.

1. Everyone has the right to have access to adequate housing

· Everyone: This includes non-citizens and permanent residents.

· Access: This is the ability to obtain the content of the right and includes such things as: Standards, Geography, Finance,and Quality.

· Adequate: This grants a floor and a ceiling to the right. There must be a certain standard which must be met, however the state is not obliged to go beyond this minimum.

The state must take reasonable legislative and other measures, within its available resources, to achieve the progressive realisation of this right

· Reasonable legislative measures: Forces the state to take measures otherwise it will be violation of its constitutional obligations.

· Reasonable: This requirement is limited by:

· A) Available resources.

· Money, human resources, machines, medication etc.

· Problem: What level of the budget must the court look at - national, local, provincial.

· B) Progressive Realisation.

· The state must show that it is taking steps to improve and any regression is fully justified. 

No one may be evicted from their  home, or have their home demolished, without an order of court made after considering all the relevant circumstances. No legislation may permit arbitrary evictions.

· This is a strong negative right.

· It is deliberately separated from the first right granted in subsection (1) by the state’s obligations in subsection (2); it also has a strong negative wording.

Additional Notes

· The right to basic education is protected in s29; the first subsection contains no qualifier - the state is immediately obliged to provide basic education. However access to higher education has a modifier, in which the right is subject to progressive realisation.

· Section 28 contains the rights of children, and includes socio-economic rights.

· S35(e) - (f) contains the conditions of detention - these are not modified as they are considered to be the most basic of human rights which overlap substantially with other human rights.

· Socio-economic rights that overlap with civil rights such as equality, dignity and life, are more likely to be stronger in vindication.

· Courts do not engage in a limitation exercise under s36, after the interpretation of the right, as the interpretation of the right exercise under ‘progressive realisation’ (which does a reasonableness test) is so heavily loaded - a policy which is found to be reasonable under the interpretation stage is hardly likely to be unreasonable under the s36 test.

· However some cases have found that s36 is still applicable.

· The State has a duty under s7(2) of the COnstitution to respect, protect, promote and fulfil the Bill of RIghts. This duty is also applicable to the socio-economic rights.

· The duty to respect entails an immediate obligation not to disrupt existing access to socio-economic rights. Any disruption must be justified in terms of s36.

· The duties to protect, promote and fulfil speak towards the state’s duty to progressively realise these rights; therefore these rights cannot be enforced immediately.

· Timid court orders take the substance away from the rights and thereby threaten to legitimize  the constitution.

· The reasonableness test looks like an administration law test; a test which is historically respected for its separation of powers doctrine.

· The court can load the reasonableness test more heavily if they wish and thereby can tell the government that their policy is unreasonable, but the court is not telling government what to do - government can formulate their policy any way they wish as long as its reasonable.

Progress of Jurisprudence

	First Wave of Litigation
	Second Wave of Litigation

	· B/Van Biljion
	· Mazibuko

	· Soobramoney
	· Olivia Road → Joe Solvo→ Blue Moonlight

	· Grootboom
	· Joseph

	· TAC
	· Nokotyana


Government of SA v Grootboom

Facts:

Mrs Grootboom and the other respondents were living in deplorable conditions in an informal settlement called Wallacedene; they were waiting for low cost housing to be provided. They moved out of the settlement onto vacant land earmarked for low cost housing but that was still privately owned. Later they were forcibly and violently evicted a day before the eviction date, and had to reside in temporary shelter that was inadequate against the winter weather.

They applied to court, directing the government to provide basic temporary shelter or housing and their children, and basic nutrition, shleter, healthcare and social services to the respondents who were children.

Held:

· The key provisions were s26 and s28(1)(c).

· S7(2) requires the State to respect, protect, promote and fulfil the rights in the BOR.

· S26 is divided as follows:

· The first subsection confers a general right of access to housing.

· The second establishes and delimits the scope of the positive obligation imposed on the state to promote access to adequate housing and has three elements:

· The state is obliged to a) to take reasonable legislative and other measures

· B) within its available resources,

· C) to achieve the progressive realisation of this right.

Minimum Core Argument:

→ Rejects minimum core argument.

· It is not possible to determine the minimum threshold for the progressive realisation of the right of access to adequate housing  without first identifying the needs and opportunities for the enjoyment of such a right. These will vary according to factors such as income, unemployment, availability of land and poverty. The differences between city and rural communities will also determine the needs and opportunities for the enjoyment of this right. Variations ultimately depend on the economic and social history and circumstances of a country. All this illustrates the complexity of the task of determining a minimum core obligation for the progressive realisation of the right of access to adequate housing without having the requisite information on the needs and the opportunities for the enjoyment of this right. The committee developed the concept of minimum core over many years of examining reports by reporting States. This Court does not have comparable information.

· There may be cases where it may be possible and appropriate to have regard to the content of a minimum  core obligation to determine whether the measures taken by the State are reasonable. However, even if it were appropriate to do so, it could not be done unless sufficient information is placed before a Court to enable it to determine the minimum core in any given context. In this case, we do not have sufficient information to determine what would comprise the minimum core obligation in the context of our Constitution.
Reasonableness Test:

· There is a negative obligation placed upon the State and all other entities and persons to desist from preventing or impairing the right of access to adequate housing. The negative right is further spelt out in ss (3) which prohibits arbitrary evictions.
· The State must create the conditions for access to adequate housing for people at all economic levels of our society. State policy dealing with housing must therefore take account of different economic levels in our society.
· Subsection (2) speaks to the positive obligation imposed upon the State. It requires the State to devise a comprehensive and workable plan to meet its obligations in terms of the subsection.  However ss (2) also makes it clear that the obligation imposed upon the State is not an absolute or unqualified one. The extent of the State's obligation is defined by three key elements that are considered separately: (a) the obligation to 'take reasonable legislative and other measures'; (b) 'to achieve the progressive realisation' of the right; and (c) 'within available resources'.
·  A reasonable program therefore must clearly allocate responsibilities and tasks to the different spheres of government and ensure that the appropriate financial and human resources are available.
· The measures must establish a coherent public housing program directed towards the progressive realisation of the right of access to adequate housing within the State's available means. The program must be capable of facilitating the realisation of the right. The precise contours and content of the measures to be adopted are  primarily a matter for the Legislature and the Executive. They must, however, ensure that the measures they adopt are reasonable.A court considering reasonableness will not enquire whether other more desirable or favourable measures could have been adopted, or whether public money could have been better spent. The question would be whether the measures that have been adopted are reasonable. It is necessary to recognise that a wide range of possible measures could be adopted by the State to meet its obligations. Many of these would meet the requirement of reasonableness. Once it is shown that the measures do so, this requirement is met.

· The program must be balanced and flexible and make appropriate provision for attention to housing crises and to short, medium and long term needs. A program  that excludes a significant segment of society cannot be said to be reasonable. Conditions do not remain static and therefore the program will require continuous review.
·  Reasonableness must also be understood in the context of the Bill of Rights as a whole. The right of access to adequate housing is entrenched because we value human beings and want to ensure that they are afforded their basic human needs. A society must seek to ensure that the basic necessities of life are provided to all if it is to be a society based on human dignity, freedom and equality. To be reasonable, measures cannot leave out of account the degree and extent of the denial of the right they endeavour to realise. Those whose needs are the most urgent and whose ability to enjoy all rights therefore is most in peril, must not be ignored by the measures aimed at achieving realisation of the right. It may not be sufficient to meet the test of reasonableness to show that the measures are capable of achieving a statistical advance in the realisation of the right. Furthermore, the  Constitution requires that everyone must be treated with care and concern. If the measures, though statistically successful, fail to respond to the needs of those most desperate, they may not pass the test.
· The third defining aspect of the obligation to take the requisite measures is that the obligation does not require the State to do more than its available resources permit. This means that both the content of the obligation in relation to the rate at which it is achieved as well as the reasonableness of the measures employed to achieve the result are governed by the availability of resources. Section 26 does not expect more of the State than is achievable within its available resources.
· Reasonableness Requirements: The policy must be aimed at realising the right progressively.

1. Balanced.

2. Coherent.

3. Flexible.

4. Rational.

5. Inclusive.

6. Transparent.

· Housing Policy: There is no express provision to facilitate access to temporary relief for people who have no access to land, no roof over their heads, for people who are living in intolerable conditions and for people who are in crisis because of natural disasters such as floods and fires, or because their homes are under threat of demolition. These are people in desperate need. Their immediate need can be met by relief short of housing which fulfils the requisite standards of durability, habitability and stability encompassed by the definition of housing development in the Act.
· Finds that the policy is not reasonable as it was not coherent and inclusive; it failed to address the emergency needs of the most vulnerable sections of the community.

· The progressive realisation of the socio-economic rights would be frustrated if children’s rights to housing (including housing with their parents) would be realised by the State upon demand.
· The constitution does not oblige the state to provide shelter for children in the company of their parents. - s28(1)(c) does not create a separate right and independent right for children and their parents.

· Parents have the sole responsibility for caring for their children, and the State is only obliged to provide appropriate alternative care in the absence of parental or family care.

Court Order:

· Neither s26 or s28 entitles the respondents to claim shelter or housing immediately on demand.

· S26 does impose an obligation for the State to devise and implement a coherent, co-ordinated plan to meet its s26 obligations.

· The program fell short of this obligation in that it failed to provide for any form of relief to those desperately in need of access to housing.

· Government is ordered to act to amend its policy to meet its obligations. - A declaratory order.

Criticisms:

· The court did not define the right and relied heavily on the reasonableness of the governments’ housing policy.

· The order was inadequate as it merely addressed the policy ( a wide perspective) and did not enable the individual litigants to obtain individual relief in respect of their socio-economic rights.

· The court was very hands-off in its order as it was afraid of how the executive would respond to its order.

Minister of Health v Treatment Action Campaign (No 2)

Facts:

The government constituted two testing and research sites for the administration of Nevirapine, an HIV/AIDS drug which could be used by pregnant mothers before and during childbirth to prevent the transmission of HIV from mother to child. The government refused other state medical facilities to administer the drug, even where the drug was available, it was medically indicated, and counselling facilities were available. Government was set on restricting the adminstration of the drug to the research facilities, of which there were two per province.

TAC argued that government policy was unconstitutional in that the state failed to uphold its s7(2) obligations in relation to the right for everyone to have access to public health care services and the right of children to be afforded special protection. In particular, s27(1) & (2) and s28(1)(c).

TAC argued that the government policy was deficient in two aspects:

1. They prohibited the administration of Nevirapine at public hospitals and clinics outside the research sites.

2. They failed to implement a comprehensive program for the prevention of mother to child transmission of HIV.

Held:

The issue is whether government is constitutionally obliged and should be ordered to implement an effective, comprehensive and progressive programme for the prevention of mother to child transmission of HIV throughout the country.

Minimum Core Argument:

→ Rejects minimum core argument.

· Subsection one refers to access to a right; subsection 2 refers to the state’s obligations to progressively realise this right. ‘This right’ is a clear reference to the right in subsection 1, as such the right granted must be read with the state’s obligation to realise that right.

· Thus the determining factor must be whether the state’s policy is reasonable to achieve this realisation, not whether the state must meet an immediate minimum core obligation.

·  The state’s obligation to realise the right is obviously limited by the resources available for such purposes, and as such the corresponding rights themselves are limited by a lack of resources.

· The state therefore is not obliged to go beyond its available resources or to realise these rights immediately.

· A minimum core can be taken into account when determining the reasonableness of state policy, but can never be a self-standing right.

· Courts are not institutionally equipped to make the wide-ranging factual and political enquireies necessary for determing what the minimum core standards should be, nor for deciding how public revenues should most effectively be spent.

Reasonableness Test:

· Courts are ill-suited to adjudicate upon issues where court order could havge multiple social and economic consequences for the community. The constitution contemplates rather a restrained and focused role for the courts: to require the state to take measures to meet its consitutional obligations and to subject the reasonableness of these measures to evaluation.

· Arguments:

1)  Benefits of Nevirapine would be counteracted by the transmission of HIV from mother to child through breast-feeding.

a) Held that the provision of the drug will save a significant number of infants even if its administered without the full package. (Supported by scientific data). Ministry concerns were not supported by scientific data.

b) Scientific material makes it plain that transmission takes place in some but not all cases, and that Nevirapine is therefore still efficacious in combating transmission without breast-milk substitute.

2) Administration of the drug may lead to the development of resistance to the efficacy of the drug and related anti-retrovirals in later years.

a) There is a small possibility of resistance developing but this must be weighed against the awful prospects of transmission.

b) The prospects of the child surviving if infected are so slim and the nature of the suffering so grave that the risk of some resistance developing at some point in the future is well worth running.

3) Safety issues around the drug and its potential hazards.

a) There is no scientific evidence to suggest that the drug will result in harm to either mother or child.

b) The Medicines Control Council has expressly approved the administration of the drug in these circumstances.

4) Whether the public health system has the capacity to provide the full package.

a) Whether the government could afford the costs relating to free breast-milk substitute on demand. Further a lack of adequately trained personnel, including counsellors, a shortage of space for treatment and inadequate resources due to budgetary constraints made it impossible to provide a full package.

b) Held:  Though these concerns are relevant to the government’s ability to make the full package available, it is not relevant to the question of whether the drug should be administered at sites where the facilities exist for testing and counselling.

· The policy fails to take into account the needs of mothers who cannot access these research sites, these being the most vulnerable sections of society. A program must be balanced and flexible and make appropriate provision for attention to crises and to short, medium and long term needs. A programme that excludes a significant segment of society cannot be reasonable.

· This case must further be concerned with children whose lives can be saved by the administration of Nevirapine.

· There is no budgetary constraints on accessing the drug, as it has been made freely available by the manufacturers for 5 years.

Children’s Rights:

· Administration of the drug will address their most urgent needs, and their inability to access Nevirapine profoundly affects their ability to enjoy all their other rights.

· Government policy is inflexible as it denied mothers and children access to a potentially life saving drug where testing and counselling facilities were available. Further the drug was within the available resources of government and without any known harm in its administration.
· The restrictive policy constitutes a breach of the state’s obligations under s27(2) read with s27(1)(a).
Separation of Powers:

· Courts can make orders which impact on policy.
· Where state policy is inconsistent with the state’s obligations under the constitution, the court is obliged to find so.
· The court can make any order; any of these orders could have substantial budgetary implications however this does not infringe the separation of powers
· The only constraint is that court orders should not be formulated in ways that preclude the executive from making legitimate policy choices.
Court Order:

· Government is ordered to devise and implement a plan to realise these rights.

· Further it is ordered to remove all restrictions that prevent the administration of Nevirapine at public hospitals and clinics where it is medically indicated, and the facilities for testing and counselling exist.

Criticisms:

· The order was inadequate as it merely addressed the policy ( a wide public based perspective) and did not enable the individual litigants to obtain individual relief in respect of their socio-economic rights. Called the trickle-down effect of enforcement of the right.

· By focusing on the policy the court fails to define the right.

· It does not provide an individual litigant a concrete entitlement to the object of the right (being housing, medical care etc).

· Reasonableness imposes a heavy burden of proof on the applicants, as they must show via evidence that government policy is unreasonable looking at budgets, policy documents, governmental actions etc.

Jafta v Shoeman

Facts:

Case about the constitutionality of the execution of immovable property without a court order.

Held:

Private institutions cannot evict persons without a order of court.

· The court looked at the right to housing and the negative obligation of that right - being that persons who already had a house could not be denied access to it without an order of court, considering all circumstances.

Criticisms:

· Creates a stronger right for those persons who already have access to housing; thereby reinforcing the haves rather than the have-nots.

· This reinforcement can be anti-transformative.

Mazibuko v City of JHB

Facts:Access to Water

The City of JHB sought to reduce the water loss resulting from certain areas, mostly in the poor areas surrounding Soweto. One of the areas earmarked for the project was Phiri, a very poor area. The City gave the residents an option of installing a yard pipe or the installation of prepaid meters which would both dispense 6 kilolitres of water, after which the residents would have to buy credit in order to reinstate the water supply.

This figure was calculated on the average household water needs; however many residences in Phiri had above average household numbers.

The issue was whether the City’s water policy to supply 6 kilolitres free was in conflict with s27(1)(b) which provides that everyone has the right to access to sufficient water.

Held:

Minimum Core Argument:

→ Rejects minimum core argument.

· Mazibuko argued that the minimum core of the right meant that the state was obliged to provide at least 50 litres per person per day in order to sustain a dignified human existence.

· Rejected on three grounds (as well as citing the grounds in Grootboom and TAC):

· S27(1)(b) must be read with s27(2) to delineate the scope of the positive obligation to provide sufficient water by the State. That obligation requires the State to take reasonable legislative and other measures to progressively achieve the right of access to sufficient water within available resources. It does not confer a right to claim sufficient water upon demand.

· Role of the Courts:  It is institutionally inappropriate for a court to determine precisely qhat the achievement of any right entails and what steps the government should take to realise this right. This function falls squarely in that of the executive and legislature, as these institutions are best placed to investigate, budget accordingly and determine targets. They should do so also in order to be democratically accountable.

· What the right requires will vary over time and context. Fixing a quantified content might, in a rigid and counterproductive manner, prevent an analysis of context. The concept of reasonableness places context at the centre of the enquiry and permits an assessment of context to determine whether a government programme is indeed reasonable.

Reasonableness Test:

· S27(1)(b) must be read with s27(2), and therefore the right does not require the State upon demand to provide every person with sufficient water without more; rather it requires the state to take reasonable legislative and other measures progressively to realise the achievement of the right to access sufficient water, within available resources.

· Thus, the positive obligations imposed upon government by the social and economic rights in our Constitution will be enforced by courts in at least the following ways. If government takes no steps to realise the rights, the courts will require government to take steps. If government’s adopted measures are unreasonable, the courts will similarly require that they be reviewed so as to meet the constitutional standard of reasonableness. From Grootboom, it is clear that a measure will be unreasonable if it makes no provision for those most desperately in need. If government adopts a policy with unreasonable limitations or exclusions, as in Treatment Action Campaign No 2, the Court may order that those are removed. Finally, the obligation of progressive realisation imposes a duty upon government continually to review its policies to ensure that the achievement of the right is progressively realised. National Government should:

· Set targets for the realisation of these rights clearly.
· It should explain the choices its made.
· If the process followed by government is flawed or the information gathered is inadequate or incomplete, government can be held to account.
· The City provides 6 kilolitres free for both rich and poor. The tariff structure is built in such a way that high water consumers subsidise low water consumers.

· The policy does provide for indigent households to apply for an increased amount of 4kl, in return for all arrear debt to be written off and prepaid meters to be installed.

· The policy to supply 6kl based on average household numbers is reasonable as that it is difficult to establish how many people are living on stand at any particular time. The applicants have varied household sizes; some are above average, some below.

· The policy was flexible in that the City was continually revising its policy to meet the demands of the most poor and vulnerable, such as by introducing an Indigent Households policy.

Socio-Economic Right Litigation Purpose:

· The social and economic rights enable citizens to hold government to account for the manner in which it seeks to pursue the achievement of these rights. The purpose of litigation concerning the positive obligations imposed by social and economic rights should be to hold the democratic arms of government to account through litigation. In so doing, litigation of this sort fosters a form of participative democracy that holds government accountable and requires it to account between elections over specific aspects of government policy. When challenged as to its policies relating to social and economic rights, the government agency must explain why the policy is reasonable. Government must disclose what it has done to formulate the policy: its investigation and research, the alternatives considered, and the reasons why the option underlying the policy was selected. The Constitution does not require government to be held to an impossible standard of perfection. Nor does it require courts to take over the tasks that in a democracy should properly be reserved for the democratic arms of government. Simply put, through the institution of the courts, government can be called upon to account to citizens for its decisions. This understanding of social and economic rights litigation accords with the founding values of our Constitution and, in particular, the principles that government should be responsive, accountable and open. Not only must government show that the policy it has selected is reasonable, it must show that the policy is being reconsidered consistent with the obligation to “progressively realise” social and economic rights in mind. A policy that is set in stone and never revisited is unlikely to be a policy that will result in the progressive realisation of rights consistently with the obligations imposed by the social and economic rights in our Constitution.

Court Order:

· The City’s Free Water Policy falls within the bounds of reasonableness and therefore is not in conflict with either s27 or national legislation. The prepaid meters in Phiri are lawful.

Criticisms:

Occupiers of 51 Olivia Road, Berea v City of JHB

Facts: Access to Housing & Meaningful Engagement by Government

The City of JHb sought to evict the occupiers from certain inner city buildings which were deemed to be unfit for habitation. Under s12 of the relevant Act the City could evict persons from such buildings without an order of court. The applicants argued that this was unconstitutional.

Further whether the City’s policy was reasonable in that it failed to provide accommodation for the evictees, who lived in desperate conditions in the inner city.

Held:

Meaningful Engagement:

It became evident during argument that the City had made no effort at all to engage with the occupiers at any time before proceedings for their eviction were brought. Yet the City must have been aware of the possibility, even the probability, that people would become homeless as a direct result of their eviction at its instance. In these circumstances those involved in the management of the municipality ought at the very least to have engaged meaningfully with the occupiers both individually and collectively. Engagement is a twoway process in which the City and those about to become homeless would talk to each other meaningfully in order to achieve certain objectives. There is no closed list of the objectives of engagement. Some of the objectives of engagement in the context of a city wishing to evict people who might be rendered homeless consequent upon the eviction would be to determine–

a) what the consequences of the eviction might be;

b) whether the city could help in alleviating those dire consequences;

c) whether it was possible to render the buildings concerned relatively safe and conducive to health for an interim period;

d) whether the city had any obligations to the occupiers in the prevailing circumstances; and

e) when and how the city could or would fulfil these obligations.
But the duty of the City to engage people who may be rendered homeless after an ejectment to be secured by it is also squarely grounded in section 26(2) of the Constitution.26 It was said in Grootboom that “[e]very step at every level of government must be consistent with the constitutional obligation to take reasonable measures to provide adequate housing”.27 Reasonable conduct of a municipality pursuant to section 26(2) includes the reasonableness of every step taken in the provision of adequate housing. Every homeless person is in need of housing and this means that every step taken in relation to a potentially homeless person must also be reasonable if it is to comply with section 26(2). And, what is more, section 26(2) mandates that the response of any municipality to potentially homeless people with whom it engages must also be reasonable. It may in some circumstances be reasonable to make permanent housing available and, in others, to provide no housing at all. As long as the response of the municipality in the engagement process is reasonable, that response complies with section 26(2). The Constitution therefore obliges every municipality to engage meaningfully with people who would become homeless because it evicts them.

 Reasonableness Test:

· The court is not required to consider the question of permanent housing solutions for the occupiers as the City has agreed that these solutions will be developed in consultation with them. There is no reason to believe that these solutions will arise through negotiations. Para 35.
Section 12:

“The second ground, namely that the city failed to take relevant considerations into account, was based on the assertion that the city failed to consider the availability of suitable alternative accommodation or land for the respondents. The submission presupposes that the right to act under s 12(4)(b) and the right to access to adequate housing are reciprocal and that the former is dependent or conditional on the latter. There is in my view no merit in the submission.”

It is common cause that the City in making the decision to evict the people concerned took no account whatsoever of the fact that the people concerned would be rendered homeless. That City must take a holistic decision in relation to eviction after appropriate engagement taking into account the possible homelessness of the people concerned and the capacity of the City to do something about it. The relationship between the eviction of people by the City pursuant to section 12(4)(b) and the possibility of their being rendered homeless consequent upon that eviction cannot be gainsaid. It follows that the City must take into account the possibility of the homelessness of any resident consequent upon a section 12(4)(b) eviction in the process of making the decision as to whether or not to proceed with the eviction. 

Section 26(3):

Section 26(3), like all provisions of the Bill of Rights, deserves a generous construction. The section prohibits eviction of people from their home absent a court order that must be made after taking into account all the relevant circumstances. It means in effect that no person may be compelled to leave their home unless there exists an appropriate court order. The provisions of section 26(3) would be virtually nugatory and would amount to little protection if people who were in occupation of their homes could be constitutionally compelled to leave by the exertion of the pressure of a criminal sanction without a court order. It follows that any provision that compels people to leave their homes on pain of criminal sanction in the absence of a court order is contrary to the provisions of section 26(3) of the Constitution. Section 12(6) provides for this criminal compulsion and is not consistent with the Constitution. Continued occupation of the property should not be a criminal offence absent a court order for eviction.

It is appropriate to encourage people to leave unsafe or unhealthy buildings in compliance with the court order for their eviction. A criminal sanction does have this effect.42 It provides an additional incentive for occupiers to leave unhealthy and unsafe buildings and reduces the need for a forced eviction at the instance of the State. A reading in order that provides for a criminal sanction only after a court order for eviction has already been made would in my view be appropriate to save the section.43 As has already been pointed out in this judgment, a court must take into account all relevant circumstances before making an order for eviction. Any eviction order would also afford the occupier a reasonable time within which to vacate the property. 

Court Order:

· The City may only evict persons who continue to occupy unsafe buildings after service of an eviction order by a court.
Criticisms:

Remedies

38 Enforcement of rights 

Anyone listed in this section has the right to approach a competent court, alleging that 

a right in the Bill of Rights has been infringed or threatened, and the court may grant 

appropriate relief, including a declaration of rights.

[image: image1.png]172 Powers of courts in constitutional matters

(1) When deciding a constitutional matter within its power, a court-
(a) must declare that any law or conduct that is inconsistent with the
Constitution is invalid to the extent of its inconsistency; and

(b) may make any order that is just and equitable, including-

(i)  an order limiting the retrospective effect of the declaration of
invalidity; and

(ii)  an order suspending the declaration of invalidity for any period
and on any conditions, to allow the competent authority to
correct the defect.




Various Remedial Options Open to Court

Under s172 a court must:

1. Declare any law or conduct that is inconsistent with the constitution to be unconstitutional.

· It may make any other order that is just and equitable.

The court has developed existing common law remedies and created new remedies to vindicate constitutional rights.

· The purpose of granting remedies is not only to grant relief to the applicant but also to vindicate the Constitution and deter future infringements.

· Vindication is necessary because harm to constitutional rights, if not addressed, will diminish the public’s faith in the Constitution.

· Therefore constitutional remedies are forward looking, community orientated and structural rather than backward looking, individualistic and corrective or retributive.

· A courts order must not only afford effective relief to a successful litigant but also to all similarly situated people.

· This requires a consideration of the interests of all those who might be affected by the order and not merely the interests of the parties to the litigation.

· The court must promote good governance and prevent inconsistencies in legislative frameworks.

· Separation of powers: The court must defer to the proper roles granted to the various arms of government, when granting a remedy.

· Another factor is whether the violator of the right is a public or private person; some orders may refer the matter back to the decision maker for reappraisal.

· Nature of the violation: Systemic violations of fundamental rights, as opposed to isolated violations, call for structural remedies, with appropriate institutions to supervise their implementation.

· Consequences or impact of the violation on the victim must be taken into account.

· Fault and causation are also relevant when determining constitutional damages.

· Prospects of successful implementation: Whether the executive will actually comply with the order. There may be many reasons why the executive does not comply such as:

· Budgetary constraints.

· Amount of time given to comply is inadequate.

· Incompetence and lack of capacity in the executive departments.

· Unwillingness to comply with the court order.

· Politics.

· A remedy must not be vague or imprecise; it must be formulated in an understandable manner and that the target has the ability and capacity to comply with the order.

Major Types of Remedies

1. Declarations of invalidity.

2. Declarations of rights.

3. Prohibitory and mandatory interdicts.

4. Awards of Constitutional damages.

Declaration of invalidity

· A court must declare a law to be unconstitutional and invalid if it is found to be inconsistent; however the granting of a remedy is an additional order which is meant to resolve a dispute between parties.

· However a mere declaration of invalidity for private violations of rights might be meaningless. In this instance s8(3) provides that the court must first look for an appropriate remedy in existing legislation. If there is no appropriate legislative remedy, the court may turn to common law remedies, and if no remedy is found there the court must develop a remedy.

	Existing legislation

↓

	Common law remedies

↓

	Develop Common Law Remedies

↓

	Constitutional Remedies


· Constitutional remedies for BOR violations by the state may be found in legislation or the existing common law.

Just and Equitable

· What is just and equitable depends on the circumstances of each case.

· The impact of the declaration may be controlled in a number of ways:

· Severing the unconstitutional provisions in a statute from the constitutional ones.

· This entails striking down a particular section, phrase or word of the law, whilst leaving the rest intact..

· Reading-in words.

· This is used where the inconsistency is caused by omission - the court inserts words or phrases into the legislation to cure the defect.

· Example: Khoza case - included permanent residents in the section governing state benefits.

· The court must use this sparingly when there are several consitutional options available to Parliament - the legislature must choose an appropriate option.

· Note: Distinguish from reading-down, which is a form of statutory interpretation aimed at reducing the broadness of an otherwise unconstitutional interpretation.

· Controlling the retrospective effects of the declaration.

· Any law or conduct that is found to be unconstitutional is invalid from the moment that legislation or the Constitution exists; however to declare past laws or actions which were taken bona fide to be invalid might cause severe disruptions. A court may limit this retroactive effect.

· Example: People are convicted on a presumption which is held to be unconstitutional. If applied retrospectively, the declaration would render all prior convictions to be invalid.

· In the ordinary course of events, a declaration of invalidity will have retrospective effects up till the commencement of the Constitution on 4 February 1997.

· Temporarily suspending the declaration.

· An order is suspended to give the legislature time to remedy the defect; if the legislature fails to remedy it, the order will kick in.

· Example: Fourie - order declaring that same-sex couples would be accommodated under the Marriage Act if Parliament did not address same-sex marriage.

· Ordinarily the order has immediate effect.

· Temporary replacement of rules pending legislative intervention.

· Any combination of the above.

· The courts’ role is to eliminate the unconstitutional options available, not to prescribe to the legislature what it regards to be constitutional.

· Courts therefore prefer narrow rulings.

Declaration of Rights

· A declaration of rights may be granted even when no law or conduct is inconsistent with the Constitution.

· Such a declaration is often used for private party disputes to clarify each parties’ rights and obligations.

· This power is derived from s38.

· This permits courts to clarify and declare rights while leaving the decision on how best to realise the rights to the other branches of the state.

· Positive obligations imposed by socio-economic rights: A declaratory order compels the responsible government agency to explain why its policies are reasonable, this has the effect of holding the agency accountable.

TAC:

Government argued that the court was only empowered to make a declaratory order, as any other order would infringe the separation of powers.

· The court held that it is empowered to make any order it wishes, including a declaratory order, a mandamus and the exercise of supervisory jurisdiction.

· The court however only granted a declaratory order as it had no reason to suspect that government would not obey its order.

Interdictory Relief

· Both positive and negative interdicts are directed at future events.

· Positive - do something in the future.

· Negative - don’t do something in the future.

· Constitutional interdicts are governed by the same common law principles with regard to final prohibitory interdicts and mandamus.

Structural Interdicts

· These direct the violator to rectify the breach of fundamental rights under court supervision.

· These interdicts require the violator to report back to court with a plan to rectify the breach, which is then made an order of court. If the violator fails to comply with the order, they will be in contempt of court.

· This remedy has been granted for socio-economic rights and for rights involving positive obligations.

· Strengths:

· A court will ensure a government response in the form of a report to the court and thereby an account for a failure to comply with a positive obligation imposed by the BOR.

· Weaknesses:

· Any attempt by the court to supervise the implementation of a proposed scheme may result in the courts becoming entangled in the day-to-day business of governance, a task for which the judicial branch is ill-suited.

· A court, once in this position, may find it difficult to extricate itself.

· The effectiveness of this remedy is therefore also its weakness.

Joe Slovo

The court ordered that the parties engage meaningfully with each other regarding a timetable for eviction and relocation and to report back to the court upon reaching agreement, so that it could be made an order of court.

Damages

· These are generally not seen as appropriate constitutional remedies, as a damages award requires the court to look back to the past in order to determine how to compensate the victim or punish the violator.

· In certain situations a declaratory order will be meaningless and a damages award must be granted to vindicate the right and to deter future infringements.

Fose

Facts: The plaintiff sued the Minister for damages suffered as a result of alleged assault and torture at the hands of the police. He claimed constitutional damages for the infringement of his constitutional right to dignity and the right not to be tortured.

Held:

Delictual damages would be sufficient to vindicate the rights; constitutional damages would be inappropriately punitive.

1. Where the violation of constitutional rights entails the commission of a delict, an award of damages in addition to those available under the common law will seldom be available as it will amount to the awarding of punitive damages.

2. Even in circumstances where delictual damages are not available, constitutional damages will not necessarily be awarded for the violation of human rights.

Note: This does not prevent the court from developing the common law to extend the situations in which damages would be awarded ie. Develop existing delictual remedies. Eg Carmichelle.

Damages derived directly from the Constitution

Modderfontein Squatters v Modderklip Boerdery

President of the RSA v Modderklip Boerdery

Facts:

A large group of people illegally occupied a portion of a farm. By the time the land owner was granted an eviction order the number of occupiers had grown to 36 000, and the Sheriff insisted on payment of a deposit of R1.8 million to execute the eviction because it required the assistance of private contractors. The state refused to contribute to the costs of the eviction.

SCA:

The court declared that 

a) the fundamental rights of both the land owner (property) and the squatters (housing) had been impaired, 

b) that the squatters were entitled to remain on the land until alternative accommodation was made available by the local government and,

c) that the land owner was entitled to constitutional damages calculated in terms of the Expropriation Act for the loss of use of the land during the period for which the land had been occupied and,

d)  that the state had failed to provide alternative land for the occupiers.

 “No other remedy is apparent.Return of the land is not feasible. There, is in any event, no indication that the land, which was being used for cultivating hay, was otherwise occupied by the lessees or inhabited by anyone else. Ordering the State to pay damages to Modderklip has the advantage that the Gabon occupiers can remain where they are while Modderklip will be recompensed for that which it has lost and the State has gained by not having to provide alternative land. The State may, obviously, expropriate the land, in which event Modderklip will no longer suffer any loss and compensation will not be payable (except for the past use of the land). A declaratory order to this effect ought to do justice to the case. Modderklip will not receive more than what it has lost, the State has already received value for what it has to pay and the immediate social problem is solved while the medium and long-term problems can be solved as and when the State can afford it.”

CC:

Upheld the order, but on different merits and subject to the following:

· Modderklip is entitled to compensation from the State for the period of time in which the land is occupied.

· Compensation is calculated in terms of the Expropriation Act.

Remedial Options for Breaches of Positive Obligations

Socio- economic rights often involve aspects of positive obligations, and therefore require more tailored remedies. However the same principles can be applied to civil and political rights which have positive obligations on the state.

· The appropriate remedy in most cases is a declaration of invalidity of the infringing law or conduct.

· Where existing access to a socio-economic right is threatened or has been removed, an interdict may be granted to prohibit threatened conduct or to restore access.

· Structural interdicts may be granted. Eg. August v Electoral Commission.

· This form of remedy is appropriate where there is a refusal by the respondent to commit itself to a date by which it will perform an enforceable undertaking.

· In Grootboom the CC only declared that the state’s housing policy was unconstitutional ( a declaratory order) and suggested various means by which the policy could be amended.

· In TAC the CC held that it could issue a mandamus or supervisory jurisdiction. However it only granted declaratory relief, combined with a number of injunctions removing existing restrictions on the availability of Nevirapine in public hospitals.

· Reasons for Non-compliance by the State:

· The court expects too much from the state and drafts an unreasonable order which the government department, through incompetence or lack of resources, cannot implement.

· The court drafts a vague order which a government department does not know how to implement.

· Court wants to avoid a separation of powers issue, and so does not draft an order which is specific enough, thus leading to non-compliance with the essence of the judgment. Eg. Grootboom

· Courts cannot rely purely on its order  to ensure compliance; usually private litigants must follow up on the order to ensure compliance. Eg. TAC had to go back to court with fresh papers alleging contempt of court.

· Courts must balance some level of continued involvement in the case, when drafting the order, against the problem of continued indefinite involvement in cases (thus the case never leaves the court). The court does not want to become the executive organ of its orders.

There are two kinds of orders which the court can make in socio-economic cases which deal with these problems:

1. Structural interdicts

2. Supervisory Jurisdiction

Structural Interdicts

This is a detailed mandamus with some mechanism whereby the respondent must report back to the court. (follow up) The report, if satisfactory, will then be made an order of court.

Supervisory Jurisdiction

Similar to structural interdicts as the court makes a detailed mandamus, with a follow up. However the main difference is that the court retains jurisdiction over the matter. This means in effect that the litigants do not have to submit fresh papers, and proceed in lower courts if the order is not complied with. The litigants can simply go back to the same court, alleging contempt of court, on the same papers. This saves time, money and permits the litigants a means to easily enforce the order.

· This type of order is usually given for a intransigent(unwilling) executive.

· Structural interdicts and supervisory jurisdiction can be combined in the same order.

· Applicants like these orders, however the courts and the executive do not, as these orders highlight the separation of powers tensions and bring up logistical problems.

August v Minister of Correctional Services

The court held that the provisons preventing prisoners to act was unconstitutional.

Order:

· There were logistical problems around registering of prisoners.

· The court issued a structural interdict, in which the government department was to report back with an affidavit detailing the plan to be implemented to allow prisoners to vote. This plan was then made an order of court.

· This permitted the court to grant a detailed order without breaching the separation of powers, as the court was simply enforcing a plan to which the government had already consented to.

Olivia Road

Order:

The court ordered that the parties engage in meaningful engagement about the evictions and how they were to be implemented. The parties then to report back with the results of this engagement, which was made an order of court.

Grootboom:

Order:

A declaratory order to amend the housing plan to make it constitutional. The order was too vague, as it permitted the government simply to reorganise its budget by cutting back on housing allocation and freezing that money for an emergency housing plan. Grootboom never got her house.

TAC:

Court was dealing with an unwilling department. It avoided a constitutional crisis by saying that it had the power to grant mandamus and structural relief, or any other order it wished, however the court had no reason to doubt that government would not comply with its order (bona fides).

The court only granted a declaratory order.

TAC had to institute contempt of court proceedings later, as there was retarded compliance at a national level and no compliance at a provincial level.

Affirmative Remedies

· Structural Interdicts

· Constitutional Damages

· Strengths and weaknesses - see above.

Residents of Joe Slovo Community v Thubelisha Homes

Facts:

N2 Gateway project. The Joe Slovo community was requested to move to a plot 15 kms away to allow the government to build permanent housing on the site. However the residents were not assured that the new houses would be provided to them once built. They therefore refused to move; the government applied for eviction proceedings.
Held: 

· The residents were unlawful occupiers, and therefore the eviction proceedings were legal.

· However, none of the applicants were required to move until the government had provided alternative accommodation.

· The alternative accommodation had to comply with the requirements as set out in the order.

· If the alternative accommodation did not comply, the government could not move the residents.

Order:

· 70% of the new houses to be built must be given to the former residents of Joe Slovo.

· The applicants are ordered to vacate the informal settlement in accordance with the timetable as set out by the court, subject to any revisions made through meaningful engagement between the applicants and the respondents. (Structural relief) 

· The order to vacate is conditional upon and subject to the provision of temporary accommodation. (Mandamus)
· Any revisions to the timetable must be put before the court for consideration; if the court is of the opinion that the revision is appropriate it shall make such revision an order of court. Such revision must be put before the court by a certain time.(Structural relief)
· The parties are to lodge affidavits, by a certain time, setting out a report detailing the implementation of the order. If the number of houses to be built changes at any time, the respondent must lodge affidavits setting out these changes, which will be subject to further court directives. (Supervisory Jurisdiction)
· Should this order not be complied with, or come into unforeseen difficulties, any party may approach the court for variation, supplementation or amendment of this order.(Supervisory Jurisdiction)
· The applicants are interdicted from returning and re-establishing informal settlements at Joe Slovo. (Prohibitory interdict)
Section 27 v Minister of Basic Education

Facts:

The applicants — a human-rights organisation, a school and a parent — applied for an order (1) declaring the failure of the responsible government departments to provide textbooks to Limpopo schools at the beginning of the year, or at least within a reasonable time thereafter, to be a violation of the affected learners' constitutional right to basic education; (2) directing those departments to supply the textbooks in question within a certain time frame; and (3) directing them to formulate a 'catch-up plan' for the affected learners. The respondents attempted to defend their failure by alluding to the problems they faced and the fact that they had at all times acted bona fide.

Held: 

The provision of textbooks was an essential component of the constitutional right to basic education, and the respondents' failure to comply with their duty in this regard even by mid-academic year would prima facie constitute a violation of this right. In this the respondents' bona fides were irrelevant since the conduct or omission complained of did not have to be mala fide to constitute a violation of the right in question.
Order:

1.  It is declared the failure by the Limpopo Department of Education and the Department of Basic Education to provide textbooks to schools in Limpopo is a violation of a right to basic education. (Declaratory Order)
2. The Limpopo Department of Education, alternatively the Department of Basic Education, is directed to provide textbooks for grades R, 1, 2, 3 and 10 on an urgent basis, commencing on 31 May 2012, and concluding by no later than 15 June 2012, to the Dijannane Tum Secondary School, Lutande Primary School and all other schools in Limpopo which have not yet received their textbooks. (Mandamus)
3.  Prepare and submit monthly reports on the implementation of the plan indicating both achievements and setbacks and, where setbacks are identified, how it is proposed they be dealt with.

a) The monthly reports referred to should be submitted by no later than the 30th of each month, commencing on 30 July 2012 and thereafter on or before the 30th day of each month until 30 November 2012. (Structural Interdict)
4.  It is directed that the respondents lodge with this court and the applicants the 'catch-up/remedial' plan referred to above by no later than 8 June 2012. For the sake of completeness and even though it is covered in the plan, the respondents are directed to submit monthly reports to both the court and the applicants, to the latter's attorneys, the first such report by 30 July 2012 and, thereafter, on or before the 30th day of each month until 30 November 2012. (Structural Relief)
5. Prepare and submit monthly reports on the implementation of the plan indicating both achievements and setbacks and, where setbacks are identified, how it is proposed they be dealt with.(Structural Interdict)
6. Leave is granted to the applicants to approach the above court on the same papers, supplemented, as the circumstances may require, for further relief. (Supervisory Jurisdiction)
Mandatory relief and supervisory jurisdiction: When is it appropriate, just and equitable? Article

Both structural interdicts and supervisory jurisdiction recognize that constitutional justice in the modem world cannot always be achieved by a simple declaration of invalidity, that courts often want to give governments an opportunity to select the precise means to achieve constitutional compliance, and that judicially managed delay will sometimes be a necessity. In both instances, however, courts are obliged to ensure that there is eventual constitutional compliance and to minimize irreparable harm during any delay.

We have also suggested that when one is thinking about what remedy is appropriate, it may be helpful to explore the underlying reasons why governments have failed to respect constitutional rights. A remedy that may be appropriate in order to prompt an inattentive government to respect rights may not be appropriate if the government is not competent to deliver those rights. An intermediate device that may often be appropriate in cases where complex action is required to achieve constitutional compliance is for courts to require governments to report their compliance plans (and sometimes progress in implementation) to the public. We have also suggested that supervisory jurisdiction including the submission of compliance and progress reports to the courts may be an appropriate response to a lack of governmental competence or capacity to respect rights.
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