CONSTITUTIONAL STUDY NOTES
TOPIC 1: Application of the Bill of Rights
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Some theoretical background

The distinction between the operational and substantive Bill of Rights

There are 27 sections of the BOR list the protected rights. The other 6 sections are operational provisions (they govern how the BOR is enforced and how it operates). These are sections 7, 8, 36, 37, 38, 39.

Litigation to enforce the Bill of Rights

The most NB principle of our law is expressed by the maximum ubi ius ubi remedium – where there is a right there is a remedy. The litigation is there to enforce the BOR.

The structure of the Bill of Rights

First procedural rights are addressed. Thereafter substance is considered in a number of stages. The first step in the substantive stage is interpreting the provisions in the BOR. If the right has been violated it must consider whether the violation is justified. If it is not justified the court must consider a proper remedy.

Procedural issues

Application – There are four questions should ask; who benefits from the BOR? who is

          bound by the BOR? does the BOR apply to matters arising before its

          commencement? Answering these questions determining the reach and scope of the

           Bill of Rights. 

· The reach of the BOR demarcates the types of legal disputes to which the BOR directly applies. The BOR overrides ordinary law and conduct that is inconsistent with it.

· The BOR contains a set of values that must be respected whenever the common law  or legislation is interpreted, developed or applied. The law is interpreted in a way that it conforms with the constitution.

Justiciability – The applicant may lack standing or the issue may have become moot or

           academic or it may not yet be ripe for decision by the court.

Jurisdiction – This is a very important aspect as if the courts don’t have jurisdiction the

           application will be dismissed regardless of its merits.

Substantive issues

The courts must assess the merits of the allegation of whether a right has been infringed.

Interpretation – The court must determine whether the BO protects a particular interest of

           the applicant. It must then determine whether the law that has been challenged or

           the conduct of the respondent impairs that interest, thereby trespassing in an area

           protected by the BOR.
Limitation – Is the infringement justifiable? If it is then the conduct it authorizes will

           survive a constitutional challenge.

Remedies – Constitutional remedies are only available when the BOR is directly applied.

           Indirect application is only used to give effect to the fundamental BOR.

Terminology: the meaning of ‘application’ and the distinction between direct and indirect application of the Bill of Rights

The BOR apples directly when (a) a right of a beneficiary of the BOR has been infringed,

(b) a person or entity on whom the BOR has imposed the duty not to infringe the right, (c) during the period of operation of the BOR, (d) in the national territory. 

· Indirect application– BOR doesn’t override ordinary law or generate remedies

· Direct application– Overrides ordinary law & any conduct inconsistent with it

Application under the interim Constitution compared to the 1996 Constitution
	INTERIM CONSTITUTION
	1996 CONSTITUTION

	7. Application

(1) This Chapter shall bind all legislative & executive organs of state at all levels of govt.

(2) This Chapter shall apply to all law enforce & all admin decisions taken & acts performed during the period of operation of this Constitution.

(3)Juristic persons shall be entitled to the rights contained in this Chapter where, & to the extent that, the nature of the rights permits.

(4)(a) When an infringement of or threat to any right entrenched in this Chapter is alleged, any person referred to in paragraph.

(b) shall be entitled to apply to a competent court of law for appropriate relief, which may include a declaration of rights.
	8. Application

(1) The BOR applies to all law, and binds the legislature, the executive, judiciary and all organs of state.

(2) A provision of the BOR binds a natural or a juristic person if, and to the extent that, it is applicable, taking into account the nature of the right & the nature of any duty imposed by the right.

(3) When applying a provision of the BOR to a natural or juristic person in terms of ss(2) a court-
(a) in order to give effect to a right in the Bill, must apply, or if necessary develop, the common law to the extent that legislation does not give effect to that right; and

(b) may develop rules of the common law to limit the right, provided that the limitation is in accordance with s36(1)

(4) A juristic person is entitled to the rights in the BOR to the extent required by the nature of the rights and the nature of that juristic person. 

	35 Interpretation

(1) In interpreting the provisions of this Chapter a court of law shall promote the values which underlie an open and democratic society based on freedom and equality and shall, where applicable, have regard to public international law applicable to the protection of the rights entrenched in this Chapter, and may have regard to comparable foreign case law.

(2) No law which limits any of the rights entrenched in this Chapter, shall be constitutionally invalid soley by reason of the fact that the wording used prima facie exceeds the limits imposed in this Chapter, provided such a law is reasonably capable of a more restricted interpretation which does not exceed such limits., in which event such law shall be construed as having a meaning in accordance with the said more restricted interpretation.

(3) In the interpretation of any law and the application and development of the common law and customary law, a court shall have due regard to the spirit, purport and objects of this Chapter.
	39 Interpretation of the Bill of Rights

(1) When interpreting the BOR, a court, tribunal or forum-

(a) must promote the values that underlie an open and democratic society based on human dignity, equality and freedom.

(b) must consider international; and

(c) may consider foreign law.

(2) When interpreting any legislation, and when developing the common law or customary law, every court, tribunal or forum must promote the spirit, purport and objects of the BOR.

(3) The BOR does not deny the existence of any other rights or freedoms that are recognized or conferred by common law, customary law or legislation, to the extent that they are consistent with the Bill.


Application of the Bill of Rights in the interim constitution: DuPlessis v De Klerk

The BOR is a charter of negative liberties. Thus it is intended to protect individuals against state power by listing rights that cannot be violated. This is the vertical relationship – between individuals and the state.

DuPlessis: Law of defamation. Retrospective application of the Constitution and application of chapter 3 to legal relationships between private parties. Interpretation of s35(3) of the Constitution.
DuPlessis holds that the interim Constitution is not retrospective. The same applies for the 1996 Constitution.

	Carmichele v Minister of Safety and Security 2001 (4) SA 938 (CC)

The central issue was the constitutional obligation on the courts to develop the common law to promote the spirit, purport and objects of the Bill of Rights. The Court held that, although the major engine for law reform should be the legislature, courts are under a general duty to develop the common law when it deviates from the spirit, purport and objects of the Bill of Rights.


	Khumalo and Others v Holomisa 2002 (5) SA 401 (CC)

Suit for defamation by public politician against newspaper. Appellants asked for the common law rue on defamation by developed to allow the action to lie only if the article was false. It was held that the common law rule developed by the Supreme Court of Appeal that a publisher could avoid liability where it could not prove that the statement was true but it could establish that publication was nevertheless reasonably struck an appropriate balance between the right to freedom of expression and dignity.


KHUMALO AND OTHERS v HOLOMISA

CCT 53/01

Explanatory Note

The following explanation is provided to assist the media in reporting this case and is not binding on the Constitutional Court or any member of the Court.

A well-known politician is suing the applicants for defamation arising out of the publication of an article in the Sunday World.  According to our common law of defamation, it is not necessary for a plaintiff to assert that the defamatory material was false.  In this case, however, the newspaper and those responsible for the article (the applicants) asked the High Court to dismiss the claim as it was not asserted that the statements in the article were false.  They argued that the common law needed to be developed in the light of the Constitution.  The High Court dismissed this argument and they then approached this Court.

This Court held that to succeed the applicants needed to show that the common law rule was in breach of the Constitution.  In the recent case of National Media Ltd v Bogoshi 1998 (4) SA 1196 (SCA), the SCA held that besides being able to establish that the contents of a defamatory statement were true and their publication to the benefit of the public, a publisher could avoid liability for defamation where it could not prove that the statement was true but it could establish that publication was nevertheless reasonable.

The applicants relied on section 16 of the Constitution which entrenches the right to freedom of expression.  The Court noted that this is an important right constitutive of democracy and individual freedom.  The mass media have a particular role in the protection of freedom of expression — to ensure that individual citizens are able to receive and impart information and ideas.  They are thus bearers of both constitutional rights and obligations.  A further relevant constitutional issue is that of human dignity which accords value both to the personal sense of self-worth of individuals and to the public’s estimation of that worth.  The common law therefore needs to strike an appropriate balance between these constitutional interests.

Requiring an injured party to prove a statement to be false means that he or she may not succeed even where the publication of the defamatory statement was not reasonable.  Moreover, proving the falsehood of statements may often be difficult.  O’Regan J, for a unanimous Court, held that the rule the applicants contended for would not strike an appropriate balance between conflicting constitutional interests.  However, she found that the defence of reasonableness developed in Bogoshi’s case does establish an appropriate balance.

The Court accordingly held that the applicants had not shown that the common law of defamation is inconsistent with the provisions of the Constitution and therefore dismissed the appeal with costs.

Du Plessis and Others v De Klerk and another

                                                                                                           Case CCT 8/95

Explanatory Note 


The following explanation is provided to assist the media in reporting this case and is not binding on the Constitutional Court or any member of the Court.

The case arose out of a defamation action instituted before the Constitution came into force by Mr De Klerk and a company (Wonder Air (Pty) Ltd) controlled by him, after they had been identified in the Pretoria News as being implicated in the unlawful supply of arms by UNITA. After the Constitution came into force, the defendant sought to raise the defence that the alleged defamation was not unlawful because it was protected by the right to freedom of speech and expression in terms of s 15 of the Constitution. The Transvaal Provincial Division of the Supreme Court referred two issues to the Constitutional Court: (1) whether the Constitution could be invoked where the relevant events had occurred prior to the coming into force of the Constitution and (2) whether Chapter 3 of the Constitution was applicable to legal relationships between private parties. 

With regard to the first issue, the Court held that the coming into force of the Constitution could not make lawful what was unlawful at the time. The majority of the Court however, left open the possibility that there might be circumstances of gross injustice in which the Chapter 3 rights could be applied to action which occurred before the commencement of the Constitution. 

With regard to the second question, the majority of the Court found that Chapter 3 could not be applied directly to the common law in actions between private parties, but left open the question whether there were particular provisions of the Chapter that could be so applied. Section 15, the right relied upon by the applicant, was in any event, not such a provision. However, in terms of section 35(3) courts were obliged, in the application and development of the common law, to have due regard to the spirit, purport and objects of Chapter 3. The majority held that it was the task of the Supreme Court including the Appellate Division to apply and develop the common law in the manner required by section 35(3). The Constitutional Court had jurisdiction in the final instance over the interpretation of section 35(3). 

The judgment of the majority of the Court was delivered by Kentridge AJ and was concurred in by Chaskalson P , Langa J and O'Regan J. Mahomed DP delivered a separate concurring judgment which was concurred in by Langa J and O'Regan J. Ackermann J, Madala J, Mokgoro J and Sachs J delivered separate concurring judgments. Kriegler J (with whom Didcott J concurred) wrote a dissenting judgment. In the opinion of Kriegler J, Chapter 3 applied to all law and all courts were responsible for the application and development of the common law, the Constitutional Court where constitutional issues were involved and the Appellate Division where non-constitutional issues were involved. Where there is no claim based on the Constitution all courts, including the Appellate Division, are required to apply the 'spirit, purport and objects' of Chapter 3.

TOPIC 2: Limitation of rights and the onus on the state
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Introduction: The nature of a general limitation provision

· S36 sets out specific criteria for the justification of restrictions of the rights in the BOR.

· Limitation in this case is a synonym for “justified infringement.”

· Where an infringement can be justified in accordance with the criteria in s36 it will be constitutionally valid.

· The reasons for limiting a right need to be exceptionally strong.

· A limitation will only be justified if there is no other realistically available way in which the purpose can be achieved without restricting rights.

The two-stage approach

· In the SA constitution we have a general limitations clause & thus it applies to all rights.

· Process of limitation must be distinguished from interpretation.

· There are two questions the court asks:

1. Has the right been infringed by law/conduct of the respondent?

if yes

2. Can the infringement be justified as a permissible limitation of the right?

· The 1st stage is basically an interpretation, where the court must determine whether the right has been infringed by the challenged law of conduct. The court must consider the possibility that a limitation of rights is justifiable.

· Example: National Coalition for Gay and Lesbian Equality v Minister of Justice

- Minister indicated he would abide by the decision of the court, yet the court still considered whether a limitation argument could be made in favor of the laws.

· The question whether an infringement is a legitimate limitation frequently involves a far more factual enquiry then interpretation. 

Prince v President, Cape Law Society 2002 (2) SA 794 (CC)

Application concerning the constitutional validity of the prohibition on the use or possession of cannabis when its use or possession was inspired by religion. The majority held that the prohibition against the possession and use of cannabis was part of a worldwide attempt to curb its distribution. The Court held that Rastafarianism was a religion and therefore the legislation impacted on the Rastafarian’s individual and collective rights and practice their religion. However to allow harmful drugs to be used by certain people for religious purposes, would impair the State’s ability to enforce its drug legislation.

	Minister of Home Affairs v National Institute for Crime Prevention and the Reintegration of Offenders (NICRO) 2005 (3) SA 280 (CC)

Urgent application to declare unconstitutional and invalid s8(2)(f) and s 24B of the Electoral Act to the extent that these provisions disenfranchise persons serving a sentence of imprisonment without the option of a fine. The majority held that any limitation of the right to vote must be supported by clear and convincing reasons. Held, these provisions are inconsistent with the Constitution and invalid as the provisions deprive prisoners serving sentences of imprisonment without the option of a fine of the right to register and vote in the upcoming elections. The Electoral Commission ordered to ensure that all prisoners, who are entitled to vote, following the declaration of invalidity of the various sections of the Electoral Act, are afforded a reasonable opportunity to register as voters for, and to vote in, the forthcoming general election in April 2004. The application was upheld.


IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
Minister of Home Affairs v NICRO and Others 
Case CCT 03/04 
MEDIA SUMMARY 

The following media summary is provided to assist in reporting this case and is not binding on the Constitutional Court or any member of the Court.
The Constitutional Court upheld an application by the National Institute for Crime Prevention and the Re-Integration of Offenders (Nicro) and two convicted prisoners serving sentences of imprisonment, for an order declaring certain provisions of the Electoral Act to be inconsistent with the Constitution and invalid. The provisions deprive prisoners serving a sentence of imprisonment without the option of a fine of the right to register and vote in the upcoming elections. Chaskalson CJ, writing for the majority (Langa DCJ; Mokgoro J; Moseneke J; O’Regan J; Sachs J; Skweyiya J; Van der Westhuizen J and Yacoob J), highlights the fact that, given the history of disenfranchisement in our country, the right to vote occupies a special place in our democracy. Any limitation of this right must be supported by clear and convincing reasons. If the government seeks to disenfranchise a group of its citizens it must place sufficient information before the Court demonstrating what purpose the disenfranchisement is intended to serve and to evaluate the policy considerations on which such decision was based. The Minister of Home Affairs advanced cost and logistical constraints as the rationale for limiting the right to vote of prisoners serving sentences of imprisonment without the option of a fine. This contention is, however, not supported on the facts. Arrangements for registering voters have been made at all prisons in order to accommodate awaiting trial prisoners and those serving sentences because they have not paid the fines imposed on them. Mobile voting stations are to be provided on election day for these prisoners to vote. Thus the majority holds that there was nothing to suggest that expanding these arrangements to include prisoners sentenced to imprisonment without the option of a fine would in fact place an undue burden on the resources of the Electoral Commission. It was also argued on behalf of the Minister that making special provision for convicted prisoners to vote would, in the context of the alarming level of crime in this country, send an incorrect message to the public that the government is “soft” on crime. The majority holds that a fear that the public may misunderstand the government’s true attitude to crime and criminals provides no basis for depriving prisoners of fundamental rights. In addition, the majority notes that no information was provided about the sort of offences for which shorter periods of imprisonment are likely to be imposed, the sort of persons who are likely to be imprisoned for such offences, and the number of persons who might lose their vote because of comparatively minor transgressions. Moreover, the provisions as formulated appear to disenfranchise prisoners whose convictions and sentences are under appeal. Another relevant factor is the fact that the Electoral Act prohibits all prisoners sentenced to imprisonment without the option of a fine from voting, while the Constitution permits a prisoner serving a sentence of imprisonment of less than 12 months without the option of a fine to stand for election. No explanation is given, and none is apparent, as to why a person who qualifies to be a candidate should be disqualified from voting. The majority orders the Electoral Commission to ensure that all prisoners, who are entitled to vote, following the declaration of invalidity of the various sections of the Electoral Act, are afforded a reasonable opportunity to register as voters for, and to vote in, the forthcoming general election in April 2004. The Minister is ordered to pay the costs of the application including the costs of two counsel. In a dissenting judgment, Ngcobo J finds that, although an important right in our Constitution, the right to vote is not absolute and can be limited if that limitation is proportionate. He holds that the government has an ascertainable policy behind the limitation, namely the wish to reinforce its zero-tolerance policy against crime and to promote a culture of observance of civic duties and obligations among citizens of the state. The limitation of the right is temporary because it only applies whilst prisoners are serving their sentence. For these reasons, the judgment finds the limitation legitimate and allows it to stand. However, Ngcobo J further finds that the Electoral Act should have made a distinction between prisoners who had been finally sentenced, and those who were awaiting the outcome of an appeal. The latter could still have their convictions overturned and it was therefore unjustifiable to deprive them of their right to vote. To this extent alone, he finds the provisions unconstitutional. He remedies this by reading an exclusion of prisoners awaiting the outcome of an appeal into the relevant sections of the Electoral Act, and thereby allowing them to vote. In another dissenting judgment, Madala J holds that the temporary suspension of some prisoners’ right to vote is a justifiable limitation of their constitutional right. The government has a multi-pronged policy that should be viewed holistically. Its aim is to develop a caring and responsible society and to maintain the integrity of the voting process. Making special arrangements for prisoners sentenced without the option of a fine to vote is not in line with this scheme. The temporary removal of the right is in keeping with the objective of balancing individual rights with the values of society. It is anomalous to afford the right and responsibility of voting to persons who have no respect for the law. Furthermore, many democratic societies limit the right to vote. It is for the government to choose where the line is drawn. Madala J therefore rules that although the right to vote is infringed, the limitation is reasonable and justifiable in an open democratic society based on dignity, equality and freedom.

TOPIC 3: The right to equality and the role of human dignity
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The structure of s9

There are 5 subsections:

1. The principle of equality before the law and equal protection and benefit of the law.

2. Affirmative action.

3. Prohibition of unfair discrimination on listed grounds.

4. Prohibition of unfair discrimination at a horizontal level. National legislation must be enacted to prevent and prohibit unfair discrimination.

5. Discrimination listed in subsection 3 is unfair unless it is established that the discrimination is fair.

The Harksen test

(Harksen v Lane NO)

The CC tabulated this test along the following lines:

A. Does the law differentiate? If it’s justified by government purpose then it’s not a violation of s9 (1). (Rational connection).

B. Does it amount to unfair discrimination? 2 stages.

i)       Does differentiation amount to discrimination (to impair the fundamental dignity of persons as human beings).

ii) If amounts to discrimination, is it unfair. Established by the complainant.

C. Can said unfair discrimination be justified under s36(limitation clause).

In the enquiry above, one first consider whether there has been a violation of the right to equality. Secondly, it considers if there has been unfair discrimination.

However, in the National Coalition for Gay& Lesbian Equality case the court held that the court need not inevitably perform the first stage as it would be ‘clearly unnecessary.’ 

S9 identifies 3 ways in which differentiation can occur:

1. “Mere differentiation” – treatment of some is different but does not amount to discrimination.

2. Legitimate government purpose – can be justified unless it’s found to amount to unfair discrimination.

3. “Fair discrimination” – taking into account ‘the impact of the discrimination on the complainant and others in his or her situation.’

Discrimination

Discrimination Defined

Discrimination is an illegitimate form of differentiation found in the listed grounds (s9(3)) as well as analogous grounds (found in Harksen). These are ‘based on attributes or characteristics which have the potential to impair the fundamental dignity of persons as human beings.’

The equality clause prohibits unfair discrimination only. 

What makes discrimination unfair is the impact of the discrimination on its victims. It means to treat people differently in such a way that it impairs their fundamental dignity as human beings. Thus hurtful or demeaning treatment with no good reason. Treats people as inferior or incapable.

The CC held the following factors important when determining unfair discrimination:

1. The position of the complainants in the society and whether these people have been victims of past patterns of discrimination.

2. The nature of the discriminating law or action and the purpose sought to be achieved by it.

3. The extent to which the rights of the complainant have been impaired and whether there has been an impairment of his fundamental dignity.

The above is not a closed list.

There are differences between the listed and analogous grounds;

On a listed ground the presumption is that the discrimination is unfair and the onus is on the respondent to prove the contrary. With analogous grounds the presumption is that discrimination is not unfair and it is up to the applicant to prove unfairness.
Fair Discrimination

An example which helps to explain the concept of fair discrimination is the Hugo case. In this case President Mandela ordered a remission of sentence to all mothers of children under the age of 12. The applicant was a father of a child under 12. The court found that the discrimination was unfair on one of the listed grounds (gender) unless the contrary was proven. The court found that SA mothers are primary care givers. It also found that there were many more fathers in jail and the release of so many prisoners would have led to a pubic outcry. Thus the CC found that the discrimination was not unfair.

Unfair Discrimination

Where the discriminating law or action is designed to achieve a worthy and important societal goal, it may make it fair. A case illustrating the difference between fair and unfair discrimination is the City Council of Pretoria v Walker.
Walker a resident of old Pretoria (white area) instituted an action of discrimination against the city council because the white area had a metered electricity unit whereas the townships in the surrounding areas paid a flat rate. He said that the flat rate was lower then the metered rate, thus the white areas were subsidizing the township areas. He also complained that old Pretoria residents had legal action taken against them for arrears while there was no such policy in place for the township residents.

The court held there to be indirect discrimination on the listed ground of race. The first set of actions was not unfair discrimination while the second set constituted unfair discrimination.

For the first set of actions the court found that his dignity (a listed ground was not impaired) whereas in the second set of actions his dignity was impaired.

The central role of human dignity in the Harksen test

On the Value in general

The entire constitution is founded on human dignity and the achievement of equality and the advancement of human rights and freedoms.

The constitutional protection of dignity ‘requires us to acknowledge the value and worth of all individuals as members of society.’ It’s a source of a person’s innate right freedom and physical integrity. Provides the basis for the right to equality. The right to dignity is intricately linked to other human rights. “The rights to life and dignity are the most important of all human rights, and the source of all other personal rights in the Bill of Rights.”

The CC describes the right to dignity and the right to life as the most important human rights.

Besides being a foundation for civil rights, the right to dignity is also a basis for a number of political rights, particularly those relating to democratic governance. “The vote of each and every citizen is a badge of dignity and personhood.” 

Critiques of the use of the value of human dignity in the interpretation of the equality clause.

A number of commentators have criticized the use of human dignity as a guiding value in constitutional adjudication. 

Harksen v Lane NO 1998 (1) SA 300 (CC)

Application for declaration of constitutional invalidity of s21 and parts of s64(2) and 65(1) of the Insolvency Act on the basis of right to property and equality. The court held that there was a rational connection between the differentiation created by s21 of the Act and the legitimate governmental purpose behind its enactment. It followed that s21 did not violate s8(1) of the constitution.

	Volks NO v Robinson 2005 (5) BCLR 466 (CC)

Confirmation proceedings and appeal against a decision of the HC which found that the Maintenance of Surviving Spouses Act to be in violation of the rights to equality and dignity and thus unconstitutional. Skweyiya J writing for the majority found that the distinction between married and unmarried people was not unfair as there is a reciprocal duty of support between married persons, and the law imposes no such duty upon unmarried persons. He found that the differentiation did not amount to unfair discrimination, and did not violate the dignity of surviving partners of life partnerships.

Sachs J in a dissent found that the critical question was whether there was a family relationship of such proximity and intensity as to render it unfair to deny the right to claim maintenance after death.

Mokgoro J and O’Regan J in a joint dissent found the provisions to constitute unfair discrimination on the ground of marital status.


Richard Gordon Volks NO v Ethel Robinson and Others

CCT 12/04

     






Decided on 21 February 2005

MEDIA SUMMARY

The following explanatory note is provided to assist the media in reporting this case and is not binding on the Constitutional Court or any member of the Court.

Mrs Robinson was in a permanent life partnership with Mr Shandling from 1985 until his death in 2001. They did not marry although there was no legal obstacle to marriage. She submitted a maintenance claim against the estate in terms of the Maintenance of Surviving Spouses Act 27 of 1990 (the Act). The executor of the estate, Mr Volks, refused her claim because she was not a “survivor” entitled to maintenance in terms of the Act. As a result, she launched proceedings in the High Court and successfully challenged the definition of the term “survivor” in the Act. She was assisted in this application by the Women’s Legal Centre Trust (the Trust), which was admitted as the second applicant in the proceedings. The claim was upheld because her relationship with Mr Shandling was a “monogamous permanent partnership” substantially similar to a marriage. The exclusion of permanent life partners was found to be in violation of the rights to equality and dignity and therefore unconstitutional. The court read in words to cure the under-inclusiveness of the Act.

Mr. Volks appealed the decision and relief granted by the High Court, while Mrs Robinson and the Trust sought confirmation of the relief. The Minister of Justice and Constitutional Development and the Master of the High Court opposed the confirmation of the remedy. They argued that the order should not apply retrospectively so as to alleviate the administrative burden that would be placed on the Master’s Office. The Centre for Applied Legal Studies, the amicus curiae, supported confirmation and drew this Court’s attention to the vulnerability of women in cohabitation relationships. Mr. Volks argued that reading-in was inappropriate because the entire structure of the Act was based on the concept of marriage and protected surviving spouses of marriages. Mrs Robinson and the Trust argued that to differentiate between surviving partners of life partnerships and surviving spouses amounts to unfair discrimination on the basis of marital status, and violates the right to dignity.

Skweyiya J wrote the majority judgment with which Chaskalson CJ, Langa DCJ, Moseneke, Ngcobo, Van der Westhuizen and Yacoob JJ concurred. A separate concurring judgment was written by Ngcobo J, in which Chaskalson CJ, Langa DCJ, Moseneke, Van der Westhuizen and Yacoob JJ also concurred.  Sachs J prepared a dissenting judgment and Mokgoro and O’Regan JJ prepared a joint dissenting judgment. 

Skweyiya J holds that the purpose of the Act, viewed in light of its history, is to extend an invariable consequence of marriage beyond the death of one of the spouses. Parties to a marriage are legally obliged to maintain each other during its subsistence. The Act is intended to deal with the perceived unfairness arising from the fact that maintenance obligations of spouses cease upon death. The distinction between married and unmarried people cannot be said to be unfair when considered in the larger context of the rights and obligations uniquely attached to marriage. Whilst there is a reciprocal duty of support between married persons, the law imposes no such duty upon unmarried persons. To extend the provisions of the Act to the estate of a deceased person who was not obliged during his lifetime to maintain his partner would amount to imposing a duty after death where none existed during his lifetime. Thus the differentiation in relation to the provision of maintenance in terms of the Act does not amount to unfair discrimination; neither does it violate the dignity of surviving partners of life partnerships. The High Court order is not confirmed, and the appeal is upheld.

In a separate judgment, Ngcobo J finds that, although the challenged provisions of the Act discriminate against the survivors of heterosexual permanent life partnerships, such discrimination is not unfair.  He holds that the starting point in determining the fairness of such discrimination is the Constitution.  He finds that the Constitution protects the right freely to marry and the institution of marriage.  This constitutional recognition of marriage is consistent with South Africa’s obligations under international and regional human rights instruments, such as the Universal Declaration of Human Rights, International Covenant on Civil and Political Rights and the African Charter on Human and Peoples’ Rights.  These instruments impose an obligation on South Africa to respect and protect marriage.  He holds that in view of this constitutional recognition of marriage, the protection of the institution of marriage is a legitimate area for the law to concern itself with.  In appropriate circumstances, therefore, the law may afford protection to married people which it does not accord to unmarried people.

In addition, Ngcobo J finds that there are other considerations which are relevant to the determination of the fairness of discrimination against heterosexual couples.  Firstly, the purpose of the challenged provisions is manifestly not directed at impairing the dignity of the survivors of life partnerships.  It is primarily directed at ensuring that the survivors of marriages who are in need of maintenance and who are unable to support themselves do get maintenance.  Secondly, the law places no legal impediment to heterosexual couples involved in permanent life partnerships getting married.  All that the law does is to put in place a legal regime that regulates the rights and obligations of those heterosexual couples who have chosen marriage as their preferred institution to govern their intimate relationship.  Their entitlement to protection under the Act, therefore, depends upon their decision whether to marry or not.

Thirdly, the challenged provisions do not say who may enter into a marriage relationship.  They simply attach certain legal consequences to people who choose marriage as their contract.  The law expects those heterosexual couples who desire the consequences ascribed to this type of relationship to signify their acceptance of those consequences by entering into a marriage relationship.  Those who do not wish such consequences to flow from their relationship remain free to enter into some other form of relationship and decide what consequences should flow from their relationships.

Finally, people involved in a relationship may choose not to marry for a whole variety of reasons, including the fact that they do not wish the legal consequences of marriage to follow from their relationships.  In such a situation, to impose the legal consequences of a marriage would be to undermine the right freely to marry and the nature of the agreement inherent in a marriage.  For all these reasons, Ngcobo J concludes that the challenged provisions do not unfairly discriminate against heterosexual couples involved in a permanent life partnership and accordingly the challenged provisions are not unconstitutional.   

Sachs J holds that where a woman has given her all for the family and the father of her children, it is not only socially but legally unfair to leave her without means of subsistence just because she had no marriage certificate. The critical question is whether there was a family relationship of such proximity and intensity between an intimate life-partnership survivor and the deceased, as to render it unfair to deny her the right to claim maintenance after his death.  The pre-democratic statute has to be interpreted in the light of new constitutional values which recognise the diverse ways in which families have been constituted in our country. Looked at from the wider perspective of family law rather than within the rigid confines of matrimonial law, the Act discriminates unfairly in respect of at least two classes of surviving cohabitants. The first is where the parties had freely and seriously committed themselves to a life of interdependence, marked by express or tacit undertakings to provide each other with emotional and material support. The second is where the relationship had produced dependency for the party who, in material terms at least, was the more vulnerable one and who, in all probability would have been unable to insist that the deceased formally marry her. What matters is the nature of the relationship and the condition of need of the survivor, particularly when that need arises precisely because of her position in the family. 

Mokgoro and O’Regan JJ emphasise that the Constitution prohibits unfair discrimination on the ground of marital status. They conclude that where relationships that serve a similar social function to marriage are not regulated in the same way as marriage, discrimination on the grounds of marital status arises.  Thereafter, a court must consider whether that discrimination is unfair.  In this case, they conclude that some forms of cohabitation relationship, including the relationship of Mrs Robinson and Mr Shandling, do serve a similar social function to marriage.  As section 2(1) of the Act only makes provision for maintenance for surviving spouses and not for cohabitees, they conclude that it constitutes discrimination on the grounds of marital status. They make it clear that not all discriminatory provisions will necessarily be unfair.  They note that cohabiting couples have been stigmatised in the past, and that the discriminatory provision in this case leaves all survivors of a cohabitation relationship without any protection even where they have entered into reciprocal duties of support during the relationship and they are financially vulnerable on the death of their partner. They note also that the common law does not recognise contracts concluded by partners to cohabitation in terms of which they purport to provide posthumous maintenance to one another.  They accordingly find the provisions to constitute unfair discrimination and hold them to be unconstitutional to the extent that the definition of “spouse” does not include surviving partners of a permanent heterosexual life partnership terminated by death where partners have undertaken a reciprocal duty of support and in circumstances where the surviving partner has not received an equitable share in the deceased partner’s estate. They propose the suspension of this order for a period of two years to enable the Legislature to rectify the constitutional defect. They emphasise that there are several ways in which the unfair discrimination could be cured by the Legislature and would leave it to the Legislature to determine the most appropriate mechanism.

	Minister of Home Affairs v Fourie 2006 (1) SA 524 (CC)

The Fourie matter concerned the common law definition of marriage, which prohibited marriage between members of the same sex. The Equality Project matter was a challenge to the constitutionality of sections of the Marriage Act. The two cases raised the question of whether the fact that no provision is made for the applicants, and all those in like situation, to marry each other, amounts to denial of equal protection of the law and unfair discrimination by the state against them because of their sexual orientation, contrary to the provision of the Constitution guaranteeing guaranteeing the right to equality and dignity. The Court was unanimous on all matters except the remedy. It held that both the Marriage Act and the common law definition of marriage were unconstitutional to the extent that they discriminated against same sex couples. The majority held that a legislative remedy would render the development of the common law unnecessary. Holding that Parliament is properly placed to find the best remedy, the order of invalidity was suspended for 12 months in order to give parliament time to remedy the defect.

If parliament failed to cure the defect within that time, the words “or spouse” would automatically be read into the relevant section of the Marriage Act.


IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

Minister of Home Affairs and Another v Fourie and Another, with Doctors For Life International (first amicus curiae), John Jackson Smyth (second amicus curiae) and Marriage Alliance of South Africa (third amicus curiae)
       CCT 60/04

Lesbian and Gay Equality Project and Eighteen Others v Minister of Home Affairs and Others
          CCT 10/05
Decided on 1 December 2005

MEDIA SUMMARY

The following explanatory note is provided to assist the media in reporting this case and is not binding on the Constitutional Court or any member of the Court.

Ms Marié Adriaana Fourie and Ms Cecelia Johanna Bonthuys, of Pretoria, are the applicants in the first of two cases (the Fourie case) that were set down for hearing on the same day in this Court.  Their complaint has been that the law excludes them from publicly celebrating their love and commitment to each other in marriage.  They contend that the exclusion comes from the common law definition which states that marriage in South Africa is a union of one man with one woman, to the exclusion, while it lasts, of all others.  In the second case, (the Equality Project case) the Gay and Lesbian Equality Project challenge section 30(1) of the Marriage Act, which provides that marriage officers must put to each of the parties the following question: “Do you AB…call all here present to witness that you take CD as your lawful wife (or husband)?”  The reference to wife (or husband), they contend, unconstitutionally excludes same-sex couples.

The two cases raised the question whether the fact that no provision is made for the applicants, and all those in like situation, to marry each other, amounts to denial of equal protection of the law and unfair discrimination by the state against them because of their sexual orientation, contrary to the provision of the Constitution guaranteeing the right to equality and dignity.  And if it does, what is the appropriate remedy that this Court should order? 

In the Fourie case the High Court held that the applicants were barred from getting an order allowing them to marry because they had not challenged the constitutionality of the Marriage Act.  The majority in the Supreme Court of Appeal held that the right of same-sex couples to celebrate a secular marriage would have to await a challenge to the Marriage Act; in the meanwhile the common law definition of marriage should be developed so as to embrace same-sex couples.  The minority judgment held both that the common law should be developed and that the Marriage Act could and should be read there and then in updated form so as to permit same-sex couples to pronounce the vows.  It held further, however, that the development of the common law to bring it into line with the Constitution should be suspended to enable Parliament to enact appropriate legislation.

The Equality Project case in the meantime was brought as a challenge to the Marriage Act vow as well as to the common law definition.  Originally due to be heard in the High Court in October this year, it was eventually set down for January next year.  The Equality Project then applied for direct access to this Court to enable their case to be heard together with the appeal and the cross-appeal noted in the Fourie case.

The state contended that the Equality Project was incorrect in seeking an order from this Court declaring the common law definition of marriage and the prescribed marriage formula in section 30(1) of the Marriage Act to be unconstitutional.  It argued further that if the Court ruled otherwise, any declaration of invalidity should be suspended to enable Parliament to correct the defect.  

Doctors for Life and their legal representative Mr John Smyth, were admitted as amicus curiae, and made written and oral submissions to this Court, as did the Marriage Alliance of South Africa, supported on affidavit by Cardinal Wilfred Napier.

Writing for a Court that was unanimous on all matters except in relation to the remedy, Sachs J held that it was clearly in the interests of justice that the Fourie and the Equality Project matters be heard together.  He observed that this Court had in five consecutive decisions highlighted that South Africa has a multitude of family formations that are evolving rapidly as our society develops, so that it is inappropriate to entrench any particular form as the only socially and legally acceptable one; there was an imperative constitutional need to acknowledge the long history in our country and abroad of marginalisation and persecution of gays and lesbians although a number of breakthroughs have been made in particular areas; there is no comprehensive legal regulation of the family law rights of gays and lesbians; and finally, our Constitution represents a radical rupture with the past based on intolerance and exclusion, and the movement forward to the acceptance of the need to develop a society based on equality and respect by all for all.  He pointed out that at issue was the need to affirm the character of our society as one based on tolerance and mutual respect.  The test of tolerance is not how one finds space for people with whom, and practices with which, one feels comfortable, but how one accommodates the expression of what is discomforting.

The exclusion of same-sex couples from the benefits and responsibilities of marriage was not a small and tangential inconvenience resulting from a few surviving relics of societal prejudice destined to evaporate like the morning dew. It represented a harsh if oblique statement by the law that same-sex couples are outsiders, and that their need for affirmation and protection of their intimate relations as human beings is somehow less than that of heterosexual couples.  It signifies that their capacity for love, commitment and accepting responsibility is by definition less worthy of regard than that of heterosexual couples.  The intangible damage to same-sex couples is as severe as the material deprivation.  They are not entitled to celebrate their commitment to each other in a joyous public event recognised by the law.  They are obliged to live in a state of legal blankness in which their unions remain unmarked by the showering of presents and the commemoration of anniversaries so celebrated in our culture.

If heterosexual couples have the option of deciding whether to marry or not, the judgment continued, so should same-sex couples have the choice as to whether to seek to achieve a status and a set of entitlements and responsibilities on a par with those enjoyed by heterosexual couples.  By both drawing on and reinforcing discriminatory social practices, the law has failed to secure for same-sex coupes the dignity, status, benefits and responsibilities that it accords to heterosexual couples.  Although considerable progress has been made in specific cases through constitutional interpretation and by means of legislative intervention, the default position of gays and lesbians is still one of exclusion and marginalisation.  

Sachs J stated that Judges would be placed in an intolerable situation if they were called upon to construe religious texts and take sides on issues which have caused deep schisms within religious bodies.  In the open and democratic society contemplated by the Constitution there must be mutually respectful co-existence between the secular and the sacred.  The function of the Court is to recognise the sphere which each inhabits, not to force the one into the sphere of the other.  The objective of the Constitution is to allow different concepts about the nature of human existence to inhabit the same public realm, and to do so in a manner that is not mutually destructive and that at the same time enables government to function in a way that shows equal concern and respect for all.

Acknowledgement by the state of the right of same-sex couples to enjoy the same status, entitlements and responsibilities as marriage law accords to heterosexual couples, is in no way inconsistent with the rights of religious organisations to continue to refuse to celebrate same-sex marriages.  The two sets of interests involved do not collide, they co-exist in a constitutional realm based on accommodation of diversity.  Granting access to same-sex couples would in no way attenuate the capacity of heterosexual couples to marry in the form they wished and according to the tenets of their religion.

The silent obliteration of same-sex couples from the reach of the law, together with the utilisation of gender-specific language in the marriage vow, presupposes that only heterosexual couples were contemplated.  The common law and section 30(1) of the Marriage Act are accordingly inconsistent with sections 9(1) and 9(3) [equality] and 10 [dignity] of the Constitution to the extent that they make no provision for same-sex couples to enjoy the status, entitlements and responsibilities they accord to heterosexual couples.

Dealing with the remedy to be provided, Sachs J stated that legislative intervention which had the effect of enabling same-sex couples to enjoy the status, entitlements and responsibilities that heterosexual couples achieve through marriage, would without more override any discriminatory impact flowing from the common law definition standing on its own.  The effect would be that formal registration of same-sex unions would automatically extend the common law and statutory legal consequences to same-sex couples that flow to heterosexual couples from marriage.  It was accordingly not necessary to decide whether the Court could or should develop the common law standing alone.

A notable and significant development in our statute law in recent years has been the extent of express and implied recognition that the legislature has accorded to same-sex partnerships.  Yet there was still no appropriate recognition in our law of same-sex life partnership, as a relationship, to meet the legal and other needs of its partners.

The claim by the applicants in Fourie of the right to get married should be seen as part of a comprehensive wish to be able to live openly and freely as lesbian women emancipated from all the legal taboos that historically have kept them from enjoying life in the mainstream of society.  The right to celebrate their union accordingly signified far more than a right to enter into a legal arrangement with many attendant and significant consequences, important though they may be.  It represented a major symbolical milestone in their long walk to equality and dignity.  The greater and more secure the institutional imprimatur for their union, the more solidly would it and other such unions be rescued from legal oblivion, and the more tranquil and enduring would such unions ultimately turn out to be.

The matter touched on deep public and private sensibilities.  Parliament was well-suited to finding the best ways of ensuring that same-sex couples are brought in from the legal cold.  The law may not automatically and of itself eliminate stereotyping and prejudice.  Yet it serves as a great teacher, establishes public norms that become assimilated into daily life and protects vulnerable people from unjust marginalisation and abuse.  It needs to be remembered that not only the courts are responsible for vindicating the rights enshrined in the Bill of Rights.  The legislature is in the frontline in this respect.  One of its principal functions is to ensure that the values of the Constitution as set out in the Preamble and section 1 permeate every area of the law.  Provided that the basic principles of equality as enshrined in the Constitution are not trimmed in the process, the greater the degree of public acceptance for same-sex unions, the more will the achievement of equality be promoted.

There were at least two different ways in which the legislature could possibly deal with the gap that exists in the law.  The first was to follow the simple proposal of the Equality Project to read in the words ‘or spouse’ after the words ‘or husband’ in the Marriage Act.  

The second possibility was a more complex and comprehensive proposal put forward in a memorandum by the South African Law Reform Commission.  Arrived at after extensive public consultation over several years, this would embody a single comprehensive legislative scheme and not set out a range of options for the Legislature.  It calls for a new generic marriage act (to be called the Reformed Marriage Act) that would be enacted to give legal recognition to all marriages, including those of same and opposite-sex couples and irrespective of the religion, race or culture of a couple.  However, the current Marriage Act would not be repealed, but renamed only (to be called the Conventional Marriage Act).  For the purposes of this Act, the status quo would be retained in all respects and legal recognition in terms of this Act would only be available to opposite-sex couples.  It would entail no separation of the religious and civil aspects of marriage, and ministers of religion (or religious institutions) would have the choice to decide in terms of which Act they wish to be designated as marriage officers.  The state would designate its marriage officers in terms of the Reformed Marriage Act.

According to the SALRC the family law dispensation in South Africa would therefore make provision for a marriage act of general application together with a number of additional, specific marriage acts for special interest groups such as couples in customary marriages, Islamic marriages, Hindu marriages and now also opposite-sex specific marriages.

Sachs J held that given the great public significance of the matter, the deep sensitivities involved and the importance of establishing a firmly-anchored foundation for the achievement of equality in this area, it was appropriate that the legislature be given an opportunity to map out what it considers to be the best way forward.  

Whatever legislative remedy is chosen, however, must be as generous and accepting towards same-sex couples as it is to heterosexual couples, both in terms of the intangibles as well as the tangibles involved.  In a context of patterns of deep past discrimination and continuing homophobia, appropriate sensitivity must be shown to providing a remedy that is truly and manifestly respectful of the dignity of same-sex couples.

Parliament has already undertaken a number of legislative initiatives which demonstrate its concern to end discrimination on ground of sexual orientation.  Aided by the extensive research and specific proposals made by the SALRC, there was no reason to believe that Parliament would not be able to fulfil its responsibilities in the light of the judgment within a relatively short time.  What was in issue was not a fundamental new start in legislation but the culmination of a process that had been underway for many years.  In the circumstances it would be appropriate to give Parliament one year from the date of the delivery of this judgment to cure the defect.

If, however, Parliament fails to cure the defect within twelve months, the words “or spouse” will automatically be read into section 30(1) of the Marriage Act.  In this event the Marriage Act will, without more, become the legal vehicle to enable same-sex couples to achieve the status and benefits coupled with responsibilities which it presently makes available to heterosexual couples.  If Parliament wished to refine or replace the remedy with another legal arrangement that met constitutional standards, it could still have the last word.  Religious institutions would remain undisturbed in their ability to perform marriage ceremonies according to their own tenets, and thus if they wished, to celebrate heterosexual marriages only.  The principle of reasonable accommodation could be applied by the state to ensure that civil marriage officers who had sincere religious objections to officiating at same-sex marriages would not themselves be obliged to do so if this resulted in a violation of their conscience.  

The order of the Supreme Court of Appeal has accordingly been set aside and replaced by orders stating that:

· The common law definition of marriage is declared to be inconsistent with the Constitution and invalid to the extent that it does not permit same-sex couples to enjoy the status and the benefits coupled with responsibilities it accords to heterosexual couples.

· The omission from section 30(1) of the Marriage Act 25 of 1961 after the words “or husband” of the words “or spouse” is declared to be inconsistent with the Constitution, and the Marriage Act is declared to be invalid to the extent of this inconsistency.

· These declarations of invalidity are suspended for 12 months from the date of this judgment to allow Parliament to correct the defects.

· Should Parliament not correct the defects within this period, Section 30(1) of the Marriage Act 25 of 1961 will forthwith be read as including the words “or spouse” after the words “or husband” as they appear in the marriage formula.

· The Minister and Director-General of Home Affairs and the Minister of Justice and Constitutional Development must pay the applicants’ costs.

This judgment was concurred in by Langa CJ, Moseneke DCJ, Mokgoro J, Ngcobo J, Skweyiya J, Van der Westhuizen J, Yacoob J

In a separate judgment O’Regan J expresses her agreement with the findings of the main judgment on unconstitutionality, but dissents on the remedy.  She states that this Court should develop the common-law rule as suggested by the majority in the Supreme Court of Appeal, and at the same time read in words to section 30 of the Act that would with immediate effect permit gays and lesbians to be married by civil marriage officers (and such religious marriage officers as consider such marriages not to fall outside the tenets of their religion).  Such an order would mean simply that there would be gay and lesbian married couples at common law, which marriages would have to be regulated by any new marital regime the legislature chooses to adopt.  The fact that Parliament faces choices does not, in this case, seem to be sufficient for this Court to refuse to develop the common law and remedy a statutory provision which is also unconstitutional.

She further states that the doctrine of the separation of powers is an important one in our Constitution but it cannot be used to avoid the obligation of a court to provide appropriate relief that is just and equitable to litigants who successfully raise a constitutional complaint. The importance of the principle that a successful litigant should obtain the relief sought has been acknowledged by this Court through the grant of interim relief where an order of suspension is made to ensure that constitutional rights are infringed as little as possible in the period of suspension. 

She concludes that the power and duty to protect constitutional rights is conferred upon the courts and courts should not shrink from that duty.  The legitimacy of the Court’s order does not flow from the status of the institution itself, but from the fact that it gives effect to the provisions of our Constitution. Permitting those who have been excluded from marrying to marry, can only foster a society based on respect for human dignity and human difference.  

	Gory v Kolver NO 2007 (3) BCLR 249 (CC)

Application for confirmation of order, made by the HC, of constitutional invalidity of s 1(1) of the Intestate Succession Act to the extent that t does not provide for same sex life partners to inherit by intestate succession from one another.  This defect was cured by an order reading the words “or permanent same sex life partner with reciprocal duties of support” into the Act. The order is to operate with limited retrospectively to minimize disruption to the administration of estates.


Mark Gory v Daniel Gerhardus Kolver N.O and Others (Erilda Starke and Others intervening)

Case CCT 28/06

Decided on 23 November 2006



MEDIA SUMMARY

The following explanation is provided to assist the media in reporting this application and is not binding on the constitutional court or any member of the court.

On 24 August 2006 this Court heard an application for confirmation of an order made by the Pretoria High Court declaring section 1(1) of the Intestate Succession Act 81 of 1987 (the Act) to be unconstitutional in so far as it does not provide for a permanent same-sex life partner to inherit automatically, as a spouse would, when the other partner dies without a will.

In the main application Henry Harrison Brooks (the deceased) and Mark Gory (the applicant) were, at the time of Henry’s death, allegedly partners in a permanent, same-sex life partnership.  When Henry died intestate, his parents nominated the first respondent (Daniel Kolver) to be appointed by the Master as the executor of their son’s estate, and claimed to be entitled to his assets as his intestate heirs.  This resulted in a dispute with the applicant as to who the lawful intestate heir was.  The High Court found that the deceased and the applicant had indeed been involved in a permanent same-sex life partnership and had assumed reciprocal duties of support. It found the exclusion of same-sex life partners from the provisions of section 1(1) of the Act to be unconstitutional and ordered the reading of certain words into the section.  In this Court the issue is whether section 1(1) is unconstitutional and if so, what the appropriate remedy should be.  The applicant submits that the High Court order in respect of the section should be confirmed as it stands.

Daniel Kolver applied for leave to appeal against the High Court order that he (a) be removed as an executor of the estate; (b) not be entitled to remuneration for his services in connection with the estate; and (c) in his personal capacity,  pay half the costs of the applicant.  The applicant opposed this application.  The Minister of Justice and Constitutional Development did not oppose the confirmation of the High Court order, but did oppose the order of costs against her sought in this Court by Mark Gory. 

There was an application to intervene in the matter by Elrida Starke and her three sisters whose late brother was allegedly a partner in another same-sex life partnership.  There is a dispute between the four sisters and their late brother’s alleged same-sex life partner as to who the lawful heir of the intestate estate is.   They argued that, should the High Court order be confirmed, they will suffer prejudice by being deprived of their vested rights as intestate heirs.  They sought to present argument to the effect that “reading-in” is not the appropriate remedy, and that any order made by this Court should apply only to the estates of people who die after the order is handed down.  Their late brother’s alleged same-sex life partner, Bobby Lee Bell, also applied to intervene should the sisters’ application be granted.  He submitted that the High Court order should be confirmed as is. 

Writing for a unanimous court, Van Heerden AJ granted the applications to intervene by the Starke sisters and Bobby Lee Bell, on the basis that the intervening parties have a direct and substantial interest in the confirmation application, and it is in the interests of justice to allow the intervention. 

The Court upheld the High Court’s finding regarding the unconstitutionality of section 1(1) and the reading in after the word “spouse”, wherever it appears in that section, of the words “or partner in a permanent same-sex life partnership in which the partners have undertaken reciprocal duties of support”.  It was held that the order of constitutional invalidity should in the main operate retrospectively, but with limitations so as to reduce the risk of disruption in the administration of deceased estates and to protect the position of bona fide third parties as best possible.

The Court confirmed the order removing Mr Kolver as executor of the estate, and suspended administration of the estate until such time as a new executor is appointed.  The Court found, however, that the High Court had exercised its discretion unjudicially in ordering that Mr Kolver not be remunerated for his services and expenses, as its decision in this regard was not based on substantial reasons. This order was therefore set aside. 

On costs, this Court held that, despite statements of this Court to the effect that comprehensive legislation accommodating same-sex life partnerships in a constitutionally acceptable manner is necessary, such legislation has not yet been forthcoming.  Members of the gay and lesbian community have continued to have to approach the courts to challenge legislation violating their constitutional rights and, in this way, to achieve piecemeal reform of the law.  In the final analysis, the State is responsible for section 1(1) of the Act remaining on the statute books in its unconstitutional form.  Accordingly it was held that justice and equity require that the Minister should be ordered to pay Mr Gory’s costs in this Court and in the court below, as well as the costs of Mr Kolver in both courts.

	Union of Refugee Women and others v Director: Private Security Industry Regulatory Authority and Others 2007 (4) BCLR 339 (CC)

An appeal against a HC ruling that s23(1) of the Private Security Industry Regulatory Authority Act was not unconstitutional to the extent that it only provided for the employment of SA citizens and permanent residents in the private security industry, to the exclusion of refugees who could not show good cause in terms of s23(6) of the Act. In a majority judgment, the appeal was dismissed. Held that the section is not discriminatory because the trustworthiness of nationals and permanent residents is easier to verify objectively. In a dissenting judgment, it was held that the section discriminated on the basis of refugee status. This was contrary to SA’s international law obligations and did not recognize that refugees occupied a position similar to permanent residents and should therefore be entitled to admission in the industry.  


The Union of Refugee Women and Others and The Director of the Private Security Industry Regulatory Authority and Others

Case CCT 39/06

Date of Hearing: 29 August 2006

Date of Judgment: 12 December 2006


MEDIA SUMMARY

The following explanation is provided to assist the media in reporting this application and is not binding on the constitutional court or any member of the court.

On Tuesday 29 August, the Constitutional Court heard an application concerning the rights of refugees to work in the private security industry in South Africa.  The Private Security Industry Regulation Act 56 of 2001 (the Security Act) requires security service providers to register with the Private Security Industry Regulatory Authority (the Authority).  Section 23(1)(a) of the Security Act lists citizenship or permanent residence as a requirement for registration.  Despite the provisions of section 23(1)(a), section 23(6) confers upon the Authority the discretion to register any applicant as a security service provider, on good cause shown and on grounds which are not in conflict with the purpose of the Security Act and the objects of the Authority. The applicants challenged section 23(1)(a) on the basis that it constitutes a violation of the right to equality, and discriminates against them on the basis that they are not citizens or permanent residents.  Alternatively, they challenged the validity of the decisions of the Authority. All of the respondents opposed the application.

The applicants in this case are the Union of Refugee Women, a voluntary association, and twelve refugees whose registrations as security service providers were withdrawn or whose applications for registration were refused by the Authority.  Several of those denied registration appealed unsuccessfully to the Private Security Industry Appeals Committee.  The respondents are the authorities responsible for the regulation of the private security industry, as well as the Minister of Safety and Security. 

Writing for the majority, Kondile AJ acknowledged that refugees are a vulnerable group in our society and stressed that foreign nationals, including refugees, are not inherently less trustworthy than South Africans, but the reality is that citizens and permanent residents will be more easily able to prove their trustworthiness in terms of the Security Act.

Section 27(f) of the Refugees Act grants refugees the right to seek employment.  Section 23(1)(a) of the Security Act limits the refugees’ right to choose employment only to the extent that they may not work in the private security industry.  It in no way prevents them from seeking employment in other industries. They may also enter this single excluded industry if they successfully invoke the provisions of section 23(6) of the Security Act or if they acquire permanent resident status.  Kondile AJ held that while refugees are fully entitled to work in South Africa, section 22 of the Constitution limits the right to choose a vocation to citizens only.  The right to equality was held not to be violated by section 23(1)(a).  In essence, the regulatory scheme was found to be narrowly tailored to the purpose of screening entrants to the private security industry rather than constituting a blanket ban on the registration of refugees as private security service providers.

Kondile AJ did however express concern at the lack of assistance provided to refugees by the Authority.  In particular, he expressed the view that the Authority should, at the very least, provide refugee applicants with information on the possibility of exemption in terms of section 23(6) of the Security Act, as well as on how to apply for it.  He concluded that an application for exemption to the Authority is an internal remedy still available to the applicants.  It is only fair now that the applicants are aware of what is expected as regards an application for exemption, and the Authority has the guidance of the judgment at its disposal when considering exemption applications, that they be given an opportunity to so apply.  

On the issue of costs, Kondile AJ held that the applicants raised important constitutional issues of practical relevance to the functioning of an industry which is becoming increasingly important in South Africa, and had had to resort to constitutional litigation to clarify practical aspects of the operation of the regulatory scheme due to the lack of information and guidance on the part of the respondents.  The respondents were thus ordered to bear the costs of the applicants including the costs attendant on the employment of two counsel in both the High Court and this Court. The judgment of Kondile AJ was concurred in by Moseneke DCJ, Madala J, Nkabinde J, Sachs J and Yacoob J.

Sachs J, in a separate concurring judgment, agreed that the matter should be sent back for consideration by the relevant officials on the basis of properly prepared papers and in the light of the principles enunciated by this Court. He highlighted a number of considerations that strongly favour the notion that being an accredited refugee in itself goes a long way to establishing good cause for exemption. Both international law and the Refugees Act provide special status to refugees in South Africa which has to be taken into account when considering exemption. While it may be fair to impose more stringent requirements for high level, security posts, in light of this special status it is not fair to exclude refugees from posts such as car guarding. 

Mokgoro J and O’Regan J have written a joint dissenting judgment with which Langa CJ and Van der Westhuizen J concur.  They hold that section 23(1)(a) of the Private Security Industry Regulation Act does discriminate unfairly on the basis of refugee status.  They are not persuaded that the purpose identified by the Minister – to ensure that security service employees are trustworthy – is really served by the section. In this regard, they note that even if a refugee can establish that he or she has not committed a crime for the previous ten years, section 23(1)(a) still bars the refugee from being registered as a security service provider. They note the vulnerable status of refugees as a group in South Africa and the need to ensure that legislation does not promote xenophobia.  They also point to South Africa’s international law obligations in terms of the 1951 UN Geneva Convention relating to the status of refugees which requires signatory states to accord recognised refugees the most favourable treatment accorded to foreign nationals in the same circumstances in respect of wage-earning employment. The order they would propose would provide that refugees who can meet the other requirements of the Act should not be barred from registration as security service providers. Those refugees who cannot meet those requirements should seek to establish that “good cause” exists for them to be registered as contemplated by section 23(6). 

TOPIC 4: Positive and negative dimensions of the right to life

Reading pack 6

The state’s duty to protect life

There are negative and positive duties with regards to the right to life. The negative aspect entails a duty not to take someone’s life. Conversely, the positive aspect entails the duty to protect the lives of citizens. In Makwanyane the negative approach was used when the Attorney General argued that the state’s obligation not to take a prisoner’s life was a constitutional right. The positive approach however was used in the Carmichele case. It was argued that the state has a common-law duty to protect the mortality of its citizens. In the Mohamed case the court held that the positive duty has implications for the deportation and extradition of individuals to jurisdictions where they may face the death penalty.

Mohamed v President of the Republic of South Africa 2001 (3) SA 893 (CC)

A Tanzanian citizen wanted in the US, was handed over to the FBI by the SA government, removed from the country and put on trial in New York without an undertaking first being obtained that he would not be subject to the death penalty should he be found guilty. The Court affirmed the finding in Makwanyane that the death penalty is unconstitutional and this meant that the SA government could not expose a person to the risk of execution, regardless of consent. Held that the applicant was illegally removed from the country. The Director of the Court was directed to urgently draw the judgment to the attention of the trial court in New York.
Kaunda relied n Mohamed, this reliance was, according to the majority of the court, misplaced.
	Kaunda v President of the Republic of South Africa 2005 (4) SA 235 (CC)

A direct appeal against a judgment of the Pretoria HC. The applicants were SA citizens held in Zimbabwean and Equatorial Guinean Governments. Chaskalson CJ held that in terms of s.3 of the Constitution, SA citizens are entitled to request the government of SA for protection under international law against wrongful acts of a foreign state. In this case the Court found that the government’s approach was not inconsistent with international law or the Constitution. The appeal was accordingly dismissed. O’Reagan J argued that the State bore an obligation to take steps to seek to protect the applicants against the conduct of other States that might amount to a fundamental breach of the human rights of the applicants as recognized in international customary law and the African Charter on Human and People’s Rights.


Kaunda & Others v The President of the RSA and Others Case 

CCT 23/04

Decided on 4 August 2004

Media Summary

The following media summary is provided to assist in reporting this case and is not binding on the Constitutional Court or any member of the Court.

The Constitutional Court today dismisses the appeal against the judgment of the High Court in Pretoria (the High Court) delivered on 9 June 2004.  The applicants in the matter are 69 South African citizens presently being held in Zimbabwe on a variety of charges.  The applicants initially approached the High Court seeking the following orders:

“2. Directing and ordering the Government of the Republic of South Africa (the Government) to take all reasonable and necessary steps as a matter of extreme urgency, to seek the release and/or extradition of the applicants from the Governments of Zimbabwe and/or Equatorial Guinea, as the case may be, to South Africa.

3. Declaring that the Government is, as a matter of law, entitled to request the release and/or extradition of the applicants from the Governments of Zimbabwe and/or Equatorial Guinea, as the case may be, to South Africa.

4. Directing and ordering the Government to seek an assurance as a matter of extreme urgency from the Zimbabwean Government that the applicants will not be released or extradited to Equatorial Guinea.

5. Directing and ordering the Government to seek assurance as a matter of extreme urgency from the Zimbabwean and Equatorial Guinean Governments, as the case may be to not impose the death penalty on the applicants.

6. Directing and ordering the Government to ensure as far as is reasonably possible, that the dignity of the applicants as guaranteed in section 9 of the Constitution of South Africa (the Constitution) are at all times respected and protected in Zimbabwe or Equatorial Guinea, as the case may be.

7. Directing and ordering the Government to ensure as far as is reasonably possible, that the applicants’ right to freedom and security of person including the rights not to be subjected to torture, or cruel, inhuman or degrading treatment or punishment, as guaranteed in section 12 of the Constitution, are at all times respected and protected in Zimbabwe or Equatorial Guinea, as the case may be.

8. Directing and ordering the Government to ensure as far as is reasonably possible, that the rights of the applicants to fair detention and fair trial as guaranteed in section 35 of the Constitution are at all times respected and protected in Zimbabwe or Equatorial Guinea, as the case may be.

9. Directing and ordering the Government to, through the office of the second respondent, report in writing to the Registrar of this Honourable Court on a weekly basis as to the issues set out above where applicable.”

The High Court dismissed the application and the applicants applied for leave to appeal directly to this Court.

This Court unanimously holds that the application for leave to appeal raises complex issues of law, of great importance not only to the applicants but to our society as a whole and as such the application for leave to appeal directly to the Constitutional Court should be granted.  

The decision of the Court is in a judgment delivered by Chaskalson CJ with whom Langa DCJ and Justices Moseneke, Skweyiya, van der Westhuizen, and Yacoob concur.  Concurring judgments were delivered by Ngcobo and Sachs JJ.  A dissenting judgment was delivered by O’Regan J, with whom Mokgoro J concurs.

All the judgments hold that the claims as formulated by the applicants, demanding that their rights under the South African Bill of Rights to dignity, freedom and security of the person, including the right not to be treated or punished in a cruel inhuman or degrading way, and the right to a fair trial and conditions of detention are misconceived.  They also hold that the claim that steps be taken as a matter of urgency by the South African government to seek the extradition of the applicants from Zimbabwe must be dismissed.

All the judgments recognise that as a nation we have committed ourselves to uphold and protect fundamental rights which are the cornerstone of our democracy.  We recognise a common citizenship and that all citizens are entitled in terms of section 3(2) of the Constitution to the rights, privileges and benefits of citizenship. A privilege and benefit of South African citizenship is an entitlement to request the South African government for protection against wrongful acts of a foreign state.  The government has a corresponding obligation to consider the request and deal with it consistently with the Constitution. The difference between the majority and the dissenting judges concerns the nature and extent of this obligation.

The majority hold that decisions as to whether, and if so, what protection is given, is an aspect of foreign policy which is essentially the function of the executive.  These are matters of great sensitivity, calling for government evaluation and expertise.  This does not mean that South African courts have no jurisdiction to deal with issues concerning diplomatic protection.  The exercise of all public power is subject to constitutional control.  This also applies to an allegation that government has failed to respond appropriately or at all to a request for diplomatic protection.  In dealing with a dispute that may arise in that regard, however, courts must give particular weight to the government’s special responsibility for and particular expertise in foreign affairs. The South African government has a wide discretion in deciding how best to deal with such matters.

The stated government policy concerning nationals in foreign countries, who are required to stand trial there on charges for which capital punishment is competent, is to make representations concerning the imposition of capital punishment only if and when such punishment is imposed on a South African citizen.  Government’s stated policy concerning the conditions of detention and the conduct of trials of nationals in foreign countries is to ensure that all South Africans citizens are detained in accordance with international law standards, have access to their lawyers and receive a fair trial. The majority holds that these policies are not inconsistent with international law or any obligation that government has under the Constitution, and that there is no reason to believe that they will not be applied to the applicants should the occasion to do so ever arise.

The applicants also raised issues relating to the conditions in which they are being detained in Zimbabwe and sought an order directing the government to ensure that their right not to be subjected to cruel, inhuman or degrading treatment or punishment, as guaranteed in section 12 of the South African Constitution are at all times respected and protected in Zimbabwe.  All the judgments hold that section 12 of the Constitution is not applicable to the conditions of detention in Zimbabwe.  It was not disputed that all requests for assistance by the applicants to the South African High Commission in Zimbabwe have been taken up, and that the South African High Commission did make representations to the Zimbabwe authorities about these matters.  All the judgments hold that the applicants have failed to establish that the government’s response to these requests for assistance was inconsistent with the Constitution or international law.

In a separate judgment, Ngcobo J holds that under section 3(2)(a) read with section 7(2) of the Constitution, the government has a duty to provide diplomatic protection to South African nationals abroad.  This duty arises from section 3(2)(a) of the Constitution which provides that all South African citizens are equally entitled to the rights, benefits and privileges of citizenship.  He finds that diplomatic protection is one of the benefits, if not the right, that accrues to South African citizens.  He rejects the argument that the government has no constitutional duty to provide diplomatic protection to its nationals abroad.

The duty of the government entails the obligation to consider rationally the requirements for diplomatic protection.  Such a request cannot be arbitrarily refused, he holds.  However, Ngcobo J holds that the government has a wide discretion to decide whether, when and how to grant diplomatic protection.  But this does not mean that the judiciary cannot review the decision of the executive refusing to grant diplomatic protection.

In a dissenting judgment O’Regan J (with Mokgoro J concurring) holds that there is a duty, in terms of section 3(2) of the Constitution, for the state to provide diplomatic protection to its nationals in order to prevent the violation of their fundamental human rights under international law. O’Regan J holds that because the duty can only be carried out by the government in its conduct in foreign relations, it must be afforded a wide degree of latitude to determine how the duty ought to be discharged. Given that there was ample evidence that the applicants might find themselves in Equatorial Guinea and that they were at risk of receiving an unfair trial which might result in the death sentence, O’Regan J finds that it is appropriate to issue a declaratory order holding that the government is under a duty to afford diplomatic protection to the applicants to protect them from egregious violations of international law.   

Sachs J concurs in the main judgment, while agreeing with the additional points of substance in the separate judgments. He states that it would be a strange interpretation of the Constitution that suggested that adherence by the government, in any of its activities, to the foundational human rights norms of international law that led to the creation of a democratic South Africa, was merely an option and not a duty.

TOPIC 5: Interpreting and Vindicating Socio-Economic rights

Reading pack 7

The distinction between first and second generation rights

First-generation rights – These are ‘negative’ rights. This is a duty not to act. That is a duty not to torture/discriminate etc.

Second-generation rights – These are positive rights, also known as socio economic rights. It obligates the state to act and provide for all members of its society a basic set of social goods.

There are a number of socio economic rights in the 1996 Constitution, the most visible of these are sections 26 & 27 (everyone is to have adequate housing, healthcare, food, water, social security).

Justiciability of socio-economic rights

The difficulty of adjudicating socio-economic rights claims

Justiciability – the extent to which they can and should be enforced by the court. Attempts to make social, economic and cultural rights part of the Bill of Rights are met with objection that these particular rights are not suited to judicial enforcement. Two arguments to support these objections, namely the separation of powers problem and the problem of polycentricity.

1. Separation of Powers problem – the courts will be required to direct the way in which the government distributes the state’s resources. The judiciary is too independent to decide how the government should appropriate the public recourses. Also, the problem is that the separation of powers is affected negatively.

2. Problem of polycentricity – This is the recognition of the limits of adjudication, the limits are not a matter of constitutional policies but of judicial capacity. Polycentric tasks entail the co-ordination of mutually interacting variables: a change in one variable will produce changes in all of the others. This is a sort of ripple effect where one action has repercussions on all other actions and results.

EXAMPLE: Soobramoney – Due to budgetary, personnel and infrastructure constraints the Kwa-Zulu Natal health department decided to make dialysis treatment available to only those awaiting a kidney transplant. Soobramoney was challenging the failure to allocate resources to him by denying him dialysis. The court decided that by granting dialysis, the ripple effect could influence the intricate web of mutually interacting resource allocations.

In the First Certification case the nature and enforcement of socio economic rights was deal with. The court said that every decision has a ripple effect, thus socio economic rights need to be singled out, but have to be included to protect citizens.

The court makes two points:

· It questions the rigidity of the distinction that is often drawn between socio economic rights and civil and political rights on the basis that the former entail judicial imposition of positive duties on the state while the latter do not.

· The court confirms that the socio economic rights in the 1996 Constitution are justiciable, and can be negatively protected from improper invasion.

The Problem of Polycentricity

Soobramoney v Minister of Health (Kwazulu-Natal)
Case CCT 32/97 
Decided on 27 November 1997 
Media Summary
The following media summary is provided to assist in reporting this case and is not binding on the Constitutional Court or any member of the Court. 
The appellant is a diabetic who suffers from ischaemic heart disease and cerebro-vascular disease. His kidneys failed in 1996 and his condition has been diagnosed as irreversible. He asked to be admitted to the dialysis program of the Addington Hospital (a state hospital). He was informed that he did not qualify for admission. Addington Hospital, like many state hospitals, has a severe shortage of dialysis machines and trained nursing staff. Because of limited resources the hospital has adopted a policy of admitting only those patients who can be cured within a short period and those with chronic renal failure who are eligible for a kidney transplant. Mr Soobramoney cannot be cured in a short period and is not eligible for a transplant because of his heart condition. 

Mr Soobramoney applied to the Durban High Court claiming that he had a right to receive renal dialysis treatment from the hospital in terms of s 27(3) (which provides that no-one may be refused emergency medical treatment) and s 11 (the right to life) of the 1996 Constitution. The application was dismissed. 

On appeal the Constitutional Court held that the right not to be refused emergency medical treatment meant that a person who suffers a sudden catastrophe which calls for immediate medical attention should not be denied ambulance or other emergency services which are available and should not be turned away from a hospital which is able to provide the necessary treatment. Mr Soobramoney suffers from chronic renal failure and will require dialysis treatment two to three times a week to keep him alive. The Court decided that this was not an emergency which called for immediate remedial treatment. 

The Court held that the right could not mean that the treatment of terminal illnesses had to be prioritised over other forms of medical care such as preventative health care. It also held that the right not to be refused emergency medical treatment was independent from the right to life and had to be interpreted in the context of the availability of health services generally. 

The Court went on to consider whether Mr Soobramoney ought to receive dialysis treatment at a state hospital in accordance with the provisions of the Constitution which  entitle everyone to have access to health care services provided by the state (s 27). The Court noted that the state has a constitutional obligation within its available resources to provide health care, as well as sufficient food and water and social security. The Court found, however, that the Department of Health in KwaZulu-Natal does not have sufficient funds to cover the cost of services being provided to the public. Last year it overspent its budget by R152 million and it is anticipated that overspending will increase to R700 million in the current year. 

The renal unit of the Addington Hospital is already under-resourced and 70 percent of people who, like Mr Soobramony, suffer from chronic renal failure have to be turned away. The 20 dialysis machines at its disposal should ideally serve only 60 patients, but already cater for 85 patients. The Court held that if treatment had to be provided to Mr Soobramoney it would also have to be provided to all others in a similar position and the resources available to Addington Hospital could not accommodate the demand. Furthermore, the cost of providing renal dialysis twice a week to a single patient is R60 000 per annum and to expand the programme to cover everyone who requires renal dialysis would make substantial inroads into the health budget and prejudice other obligations which the state has to meet. 

The Court held that the responsibility for making the difficult decisions of fixing the health budget and deciding upon the priorities that needed to be met lay with political organs and the medical authorities and added that the Court would be slow to interfere with such decisions if they were rational and taken in good faith. The Court concluded that it had not been shown that the state’s failure to provide renal dialysis facilities for all persons suffering from chronic renal failure constitutes a breach of its constitutional obligations. 

The judgment of the Court was delivered by Chaskalson P and was concurred in by the other members of the Court. Madala J and Sachs J wrote separate concurring judgments.
Positive obligations in the 1996 Constitution

Grootboom deals with s 26 and s 27 of the Constitution (right to adequate housing).

According to the court the formulation of socio economic rights delimits the state’s positive obligations, qualifying them in 3 ways:

a. the obligation to take reasonable legislative and other measures

b. to achieve the progressive realization of the right, and

c. within available resources.

a. Reasonable legislative and other measures

The key to the justiciability is the standard of reasonableness. The reasonableness of the measures that it adopts can be evaluated by a court, this is very important. Moreover, given that both legislative and other measures must be taken, reasonableness can be evaluated both at the level of a legislative program and its implementation: mere legislation is not enough, must have policies and programs implemented by the executive, they must be reasonable both in their conception and their implementation.

The standard of reasonableness requires, in the first place, reason giving. The court’s role does not end with requiring an explanation, that must be evaluated for its reasonableness and its ability to convince a reasonable person of its coherence.

Reasonableness must be conducted on a case-by-case basis and that the standard is context-sensitive.

Reasonableness must also be understood in the context of the Bill of Rights as a whole. Reasonableness, the Court holds in Grootboom, requires the design, adoption and implementation of measures to realize socio-economic rights that are comprehensive.

In the Treatement Action Campaign case, the court’s holding in Grootboom that reasonableness entails comprehensiveness was the basis for its decision that the government’s policy on the prevention of mother-to-child transmission of HIV (MTCT) was unreasonable.

Khosa case – though permanent residents contribute to the welfare system through the payment of taxes, they are considered ineligible for the benefits of the system creating the impression that permanent residents are in some way inferior to citizens and less worthy of social assistance.

Progressive realization

Positive dimension of the socio-economic rights is realized or fulfilled through state action progressively or over a period of time. Even though achievement is progressive, the obligation exists in its full force.

Within its available resources

When there are no available resources, the failure of the state to address socio economic rights is not a violation. However, should the resources become available, it will be difficult for the state to justify its failure to devote those resources to the fulfillment of the rights, thus indicating progressive realization.

Minimum core obligation.

The negative protection of socio economic rights

The First Certification case said that socio-economic rights can also be protected negatively. Negative protection means that a court can prevent the state from acting in ways that undermine or prohibit people’s existing enjoyment of socio-economic rights.
