LAWS2002: Introduction

BASIC CONCEPTS : _
< Definition: a contract is an agreement between parties that have intention to create legal
rights and duties between them, which are legally binding upon them..
"= Anoral contract is as valid as a written contract however not as easy to prove, There are also
tacit contracts which occur where no words are spoken but they are still valid.
* Contracts are not social obligations S

Obligations

= The main function of a contract is to create legal obtigations between persons or legal
. entities; it creates a vincilium iuris (legal relationship) between two people. ‘
= One party has an obligation to give performance of some kind, while the other party has a
reciprocal right to receive such performance. Hence, it can be said that every obligation .
involves a right and a duty. ‘ - -
Debtor - party with duty to deliver performance
Creditor - party with right to receive performance i . .
In cases of more than one obligation, the creditor and debtor for each obligation should be
. established. -
e Obligations do not only arise from contracts but also from other sets of legal rules
' v' " Example: a delict creates an obligation between the wrongdoer and the victim, in terms of
which the wrongdoer has the duty to pay compensation to the victim and the victim has the
right to received payment from the wrongdoer. : : S
= If one person acquires property of someone else without valid legal cause, the person who
lost the property has the right to claim compensation on the basis of unjustified enrichment.
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= In both cases the duty to give performance is imposed on the debtor without his/her consent. -

‘= In contracts, both parties enter the agreement vo[untarily _ -
= Obligations in a contract are determined'b_y the terms of the contract;

Essentialia o .
< These are the terms that identify a specific type of contract-- - - = S

o . If the essentialia are not present, it does not affect the validity of the contract but it will not
' be that type of contract. . . 3 : ' » :
v Example: If merx is present but there is nd pretium then it will not be a contract of sale but’
rather one of donation. o : o : : :
g Naturalia | e ,
o < Those terms automatically attached to a specific type of contract by law and without the
parties having to specifically include them ' '

v' Example: Contract of sale -> warranty against latent defects. Therefore the buyer will be
able to cancel the contract or claim reduction in price if the merx has a hidden defect and
this term is an automatic part of the contract even if it was not specifically discussed by the
parties , : e o , '

- » Parties can exclude a naturalia by way of an express agreement between them:

- Incidentalia ©~ T L e
% Those terms that cover the residual matters for which the parties wish to make special
provision or to alter or exclude the naturalia. ' : T ' A
v' Example: Parties for contract of sale can include a clause that the merx be sold “voetstoots”

{as is) meaning the seller does not have to give warranty against latent defects in the thing

sold, thus excluding the naturalia of warranty against latent defects. - :

" Example: Contract of sale - pretium (price) and merx (a thing sold) - A [




Perfomance _
* An obligation means the debtor has a duty to render a certain performance and the creditor

has the right to claim that performance; therefore the debtor has a duty to conduct
him/herself in a different way. ’ '

= Performance can either be:

Dare ->to give something

Facere —>to do something

Non facere ->to refrain from doing something
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*  The right to claim performance from the debtor isa persohal right so it can only be claimed
from a particular debtor who was party to the contract. This is different from a real right
which allows the creditor to claim a particular object from whoever may possess the object,

Unilateral, bilateral and reciprocal
~** A contract is always a bilateral legal act hence there must be two parties to the contract, A
contract can never be-a unilateral act {(as one can never contract with him/herself)
= Obligations can be unilateral or bilateral; ,
o A contract creates unilateral obligations if one party only has rights and the other
party only has duties (one debtor and one creditor) :

o o There is a bilateral obligation if both'parties have rights and duties to performance

i = Most contracts that create bilateral obligations, the parties exchange performances for one
b another. Hence, one party only has to give performance if. the other party gives performance.

THEORIES OF CONTRACTUAL LIABILITY

Declaration Theory ' ' _ _
%+ Parties are bound because they declared their intentions to enter into a tegally binding
.contract in a formal way. ‘ S .
v Example: early Romari law, uttering specific formulae of words would specify formal entry-
- into a contract, ' S o - : .
N »  Focus: Declarations, either verbal or by conduct, when the parties entered into the contract, =
The declarations are viewed objectively and no consideration is given to the subjective, je
what the parties were t_hinking/inténding with the contract. | - :

- Will Theory/Consensual Theory - _ _ _

: % Parties are bound to & contract, because they intended to be bound to a contract. ,

» _ Contract represents an expression of the free will of the parties, hence that they have
chosen to enter into the contract. ' . - _
= Focus: what the parties subjectively intended:; it looks at the inner workings of the parties’

minds. ' .

Parties are bound to the contract if they had the same subjective intentions regarding the
-contract. This agreement is the consensus, hence the consensual theory

= If parties reached the same consensus then it does not matter whether the objective

' declarations are the sarne as they will be'bound to the contract subjectively agreed upon.
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Reliance Theory , : o
*» There are weaknesses in the will theory, namely because liability is based on subjective
consensus and parties will onty be bound to a contract if both parties had the same .
intentions. However if party A did not mean what he/she said or later denied having:the -
_same intentions it would be unfair to the other party B as that party could not read party A’s
mind and so would have reasonably believed he/she had reached subjective consensus with
party B and that a binding contract had been concluded. S
% Reliance theory aims to protect a potentially disadvantaged party to a contract and the

reasonable belief of that party:



T

p—

= If party A created the impression that the parties had reached consensus and party B
- reasonably relied on that impression, the contract is still binding on both parties even if

there was no subjective consensus. ,
= Focus: whether one party reasonably believed that there was subjective consensus between

the parties

*  South African contractual law cannot be explained in terms of only one contractual theory,
however the Will Theory is most often used and if there was no subjective consensus (but
one party reasonably believed there was) then the reliance theory is used as the alternative

. basis for liability, S :
= Declaration theory does not receive much support in medern law because it can bind the
parties to a contract that they perhaps did not intend to conclude. However, declarations do

play an important part in determining the content of the contract.

RULES OF CONTRACT AND AUTHORITY FOR RULES

= Contractual liability is not based on subjective feelings about fairness; it only arises if it can

be based on a legat rule. - S , o
v Example: there is a legal rule stating that a party who has signed a written contract will be

bound to the contract despite that he may not have read it:

Caveat subscriptor

= Legal rules are open to interpretation or may not yet be authoritatively determined so must
state the rule, explain possible interpretations or uncertainty and show how it may lead to .

different results _
»  Most contract rules are derived from the common {aw as developed through cases in courts,

Must always cite the appropriate source of authority. '

‘CASE: Boots Co Ltd v Somerset West Municipality 1990 (simulated contracts)
Simulated contracts ' ‘ o : _

» Facts: The plaintiff brought an action for recovery of damages causedto acarinan -
accident. Boots claimed it was the legal possessor {allowing him to institute action) of the
car as per an agreement for its lease with a rental company, Hertz, and so it wanted to
récover damages. An employee of Boots Co Ltd (Nel) was driving the car at the time of
collision and signed an almost identical agreement for the same car with.Hertz. This'second - .
agreement was only supposed to have been entered into for tax purpeses and the car was '
part of an employment package from Boots Co Ltd. : -

» The plaintiff claimed the initial.agreement was the genuine binding contract and this was .
supported by Hertz and the employee. It had to be determined. if the plaintiff had.locus
standi to claim and recover damages in light of the two agreements. - R :

> Issue: Did the first agreement constitute the only valid contract? .

» Court held: Comrie AJ made reference to other cases and the Roman maxim which, when
translated, means: “the truth of the matter rather than the writing should be looked at”
and the court was satisfied with the evidence brought by the plaintiff. Although the
arrangement was dishonest he accepted that the intention of the parties was the first
agreement should be the only valid one. . ‘ o ‘ -

> Legal Principle: Where there are two contracts appearing to cover the same subject matter
the court will give effect to the intention of the parties, not the simulated agreement. '

- Courts give effect to the true, genuine agreement between the parties and not the
simulated or disguised agreemént concluded for an ulterior purpose. .- : '



VALIDITY OF CONTRACTS
Requirements for Validity

REQUIREMENTS
A contract will only be valid if alt of the requirements are fulfilled. These reqmrements are:
1) Agreement (consensus)
2) Contractual capacity
- 3) Certainty
4) Possibility
5) Formalities
6) Legality

1) Agreement ,
i Parties must have reached agreement on the following aspects of the contract
Rights and duties created by the contract
* Who the parties to the contract are
That the agreement will be legally binding on them '
There must be subjective agreement (consensus) so the contract is only vahd if the parties . -
had the same intentions on those aspects
This principle is often qualified (see Mistake)
v Example: X gives Y his textbook before a test. X assumes Y will return the book after the test
however Y assumes she may retain the textbook permanently
> No sub]ectwe agreement, therefore in prmc1ple there is no. contract
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2) Contractual Capacity : '
= - Both parties to the contract must have the necessary Eegal capac1ty to enter 1nto a contract
. Both parties must have the ability to understand the nature and effect of the contract and to
actin atcordance with that understanding.
* General rule: persons above the age of maJonty are presumed to have the necessary capacaty-
. to.contract. :
. Example 1: A agreed. to take his fnend Bon an overseas tnp after he drank 10 Tequila shots
© > A was too drunk to undefstand the nature and effect of such a contract, the
. contract is invalid : ‘
v Example 2: X is 5 years old and agrees to sell her doll to her 12 year- -old sister, Y, for 5 cents
~» The contract is invalid because X has no contractua[ capacity whﬂe Y only has :
limited contractual capaaty ¥ s g 4

e 3) Certainty

o,
ey

o Terms of the contract must be certain, hence it must be unequwocal what the parties’ nghts
OF slavtaaily and duties are in terms of the contract.
“oapake of hew® I the meaning of the téerms is unclear, or if the parties must negotiate some terms the o
' ) ;  contract will not yet be valid. , i :"\ P

Y L {’a a;);\j
Al gt ¥ Example: C and D agree C will sell his car to D at a "good prlce"

> The price was not fixed with suffrc1ent certamty the agreement is not yet valid.

4) Possrblhty

= At the time of conclusicn of the contract it must be posmbie to perform in terms of the

contract. . :

= If it is impossible to carry out the terms of the-contract, the contract will be mvahd

v" Example 1: S rents a holiday cottage from T for a week at the price of R1500. Unknown to
both of them the cottage burned down the day before conclusion of the contract.
-> The contract is invalid for impossibility

v Exampte 2: The cottage burns down two days after signing the-contract,

n‘r\_@ombuhg [
e tw{m&c
o s\ Jor

-_ob’
dl

1M 0SS b\e
\Mfﬂt wé p‘/‘y_



> The contract is valid, but the rules regarding supervening impossibility of performance apply

5) Formalities

* A contract may take any form {written, verbal, tacit), however some contracts are regulated
by statutes prescribing certain formalities, which must be met before the contract is valid.

If formalities are not comphed with. th lL.be.no, ndmg contract
A 4 contract fog;33h e

parritingzand signed by themnart akeitivalid andibinding’ and lna)c dil ma;twla,l‘ﬁwm
Qand R verbally agree that Qwrll"buy R’s farm for R500 000, then the parties draw up a

written contract which is signed by Q but not R.
- There is no valid contract since the prescnbed formalrtres have not been met

S W o ~ImpOSe

« Parties may agree on their own formalities, however in those cases the contract will not be
valid until those formalities have been met.

v Example: E and F agree that a contract for renting a flat will only be valid once E, the
tenant, has signed the written contract. Before E can sign the contract, F informs £ that he
received a better offer from Z.
= E has no rights against F because formalities have not been met -

6) Legality

= A contract must not be contrary to a legal rule or pubhc policy.

{f = The legal rule may come from the common law or be derived from a statute
» " The contract will also be invalid if it is contrary to public policy.
»  This is a value judgment that a judge will have to make and it must be made takmg into~
~ account various pohcy issues including the Constitution, ' v
Examples:
Statutory illegality
» Interms of the Liquor Act 59 of 2003, it is an offence to sell alcohol without a hquor licence.
»  Xsells Y liquor but he does not have a license so X has committed a crime so will be pumshed
‘by the state but it does not mean that the contract, of sate will be invalid; the Act will have

. o to be -interpreted and-a decision made by a ]udge

Common law illegahty : e
T “ . .= Interms of common law it is illegal to mterfere with adrmmstratron ‘of Justrce Therefore, if-

Apaysa }udge B as a bribe to decrde a case in A’s favour, the contract is invalid gs-itis —-
© illegal. :

Public policy e 5{*55’“‘ v gm[&cs :
© = Slavery is against public policy, therefore an agreement to pay all of one’s income to
somebaody else reduces the debtor to a virtuat stave and the agreement would therefore be

L invalid.

CONSEQUENCES OF VALIDITY

BINDING NATURE
= If all requirements are met the partres will be legally bound to the terins of the contract.

= If a party no longer wants or needs performance from the other party, he/she will not be
allowed to simply withdraw even if it may seem fair or reasonable to do so. .

* In the event of a party failing to carry out contractual duties, the other part will have legal
remedies that would be enforced by legal machinery-of the state: . ,

Specific performance
= - Court order compels the defendant to carry out contractual dutles, hence he must grve

. performance exactly as he agreed . -

Canceilatlon :
—If breach of contract is serious the innocent party has the opt1on of canceling the contract.———



= Once it is cancelled the parties do not have to perform as per the contract
= If performance has already occurred, those performances will be returned to them

Damages _ ,
* Whether the contract is cancelled or not, the innocent party is entitled to claim damages to

compensate him/her for any loss suffered as a result of the breach. _
¥ Damages are aimed at putting the plaintiff in the financial position he/she would have been
_ in had the contract been properly performed. ' '
PRIVITY OF CONTRACT : : . -
»  Contractual remedies are only enforceable against the other party to the contract
= Privity of contracts is a principle that contracts only create personal rights so they cannot be
enforced by or against people who were not originally party to the contract.

NATURAL OBLIGATIGNS _ . ‘

* These are valid but not directly enforceable {cannot be enforced in a court of law).

‘= if a party performs is valid and cannot be reclaimed. B

= A debt owed in terms of a natural obligation cannot be set off against other debts, however.
if a party refusesto perform then the other party will not be able to use the legal system to
claim damages or an order of specific performance : ' :

= Contracts entered into by unassisted minors and illegal gambling debts are examples of

natural obligation. ‘

CONSEQUENCES OF INVALIDITY
. ‘ Mo enfarcemont.
(1) INVALID (VOID) CONTRACTS < ¢ (& me ‘ ‘
» If one of the requirements for validity is\wot et the contract is invalid {void).
= ' No legally binding obligations were created by the contract so legally speaking the contract
. has no force or effect. - _ o :
= - There are two consequences of this:
i a) Contract cannot be enforced - T e
’ - » - -Neither party can force the other party to perform, nor claim damages from the other
: b) Return of performances = . -~ 7 ° - e | .
IR " ' Any performances already given in terms of the contract have to be returned,
= The claim for return will either bie for gwhérship of proberty (wherg,ownership was not?
atransferred during performance) or ort unjuistified enrichment {if ownérship Was transferred)?
(2) YOIDABLE CONTRACTS ' S S .
P ‘ " All requirements for a valid contract have been met but| ' the parties acted improperly;/-
e Angetting the otfer party to agre8to the contract. Dwss; UNdie ™ i Lokt towd ete

{3) PARTIALLY VOID CONTRACTS (SEVERABILITY)
= ltis possible for a contract to be partially invatid : . :
= If the reason for invalidity affects certain parts of the contract it must be decided {by court)
-~ whether the contract forms one indivisible whole or whether the invalid parts can be severed
“(separated) from the valid parts. ' : :
= If they can be severed the invalid parts will be considered@ro non scripto)(as though never
formed part of the contract) and the valid parts may be enforced p ‘
. ¥ Example: A contract of employment contains several valid clauses regarding salary, duties
and leave. If one clause is illegal such as an employee must work 30 hours of overtime a C—
T . week, although the Basic Conditions Act 75 of 1997 provides that a person may be required to
** work 10 hours of overtime a week. Thus the illegal clause will be severed from the rest so
that the legal clauses will remain binding but the employee will nat be obliged to work that

. much overtime.

R ,f'./mua‘aaﬁx S ndiinsible ~indle convic Suick down”
* I nvald clause 1ndepdndort 1 be serered. -



Agreement

OU Y\C"Wﬂ
‘ AGREEMENT AS A REQUIREMENT FOR VALIDITY OF A CONTRACT /b I hﬂ
A contract is an agreement that creates.legally binding: obhgatrons*ffor the parties.
* The first requirement for validity if therefore agreement between the parties, although the
- others must be satisfied (contractual capacity, certainty, possabthty of performance, legality
and compliance with formalities)

REQUIREMENTS

= For there to be a’ vah .

(1) CONSENSUS
* There must be»se@ nsus)rbetween part:es for a contract to be
binding (despite some exceptlons m “Mrstake")
* The parties’ {€ons st réldte tof : B .

If only one of the partles mtends the agreement to be bmdmg there is no consensus and
therefore no vahd contract. |

» "If one party is contracting on behalf of someone else but the other party believes he is
contractmg in hlS personal capacity there will be no consensus and thus no yalrd_ contract.

R

s

I Both parties must nust have the bhgatlons created’?by the contract

S @) EXPRESSED AGREEMENT ra}f@v ocaplanee) T
. = The agreement must,be.expressed in: it peice 'tzb[e/dlscemab[e- e _:3{1’_“\-‘3—)""" .
= The parti : ; rbally, in‘writing or by,n uct? L‘)UJ’L\M '
'* Mental, Ahexpressee ¥'is insufficient? | | : 7‘) Wi Han
= Expressed agreement is usually reached bya process of offer and acceptance k.
= Party making the offer Sofferor o ) (on ek
= Partyto who offer is made 9off ffere

" Valid Offer . N
= An offer is an invitation by.one party.to obhgatrons’*wmh another party, which .
obhgatmn?wﬂl become‘lega[l ‘bindin ; ccéptance<by the other party o pare o ad vk O
= An offer must comply with, certain requ1re ents? s ynkdon o 40
DUASAYESS
Vahd Acceptance '

to. y, g0 '

= Acceptance must correspond exactly with.the offer, and if the offeror’s response d]ffers in
any respect from the offer there will be no acceptance.

= As soon as acceptance is complete a legaily binding contract comes into being.

_ OFFER - _
AL B
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CONTRACT }; Gaveemand”
oo : {
ACCEPTANCE ‘J

.
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ANIMUS C ONTRAHENDI

sate ledal oligations:by;means.of a cor
n [ 1S '_ntrahendrﬁthe intention to contract)

= Without animus contraherndi an agreement is not legally binding or enforceahle.

* Requirement of animus contrahendi applies to offer and acceptance.

CASE: Church of the Province of South Africa, Drocese of Cape Town v CCMA 2002, LCC
- ¥ Facts: Applicant, Anglicai( Churchfof Cape Town, licensed an ordained priest to act as its
ol clergyman In November 1 1999, the church’s eccle51ast1ca[ tribunal found the priest guilty of
B(LLQS\O\SﬁC misconduct and revoked his license to minister, thus depnvmg him of financial benefits
NN, NC (including monthl allowance) ?assoaated with th His ordination as a priest was not

CMWM’ dismi sed fh terms of the

Betw h, ey, agreed_ . felationshipy
nd its.licensed priests was of anaeccles!astical nature and not of aj
e_'.:fA priest worked for God and not for the ch.urch The mancral benefits®.

part gt the time of concluding the agreement, %Enfe nto & legally binding
‘employme Contractzs

o . > Court held The court ruled i in favour of thei¢ oyment;@
t1on{from the applicant to create a legally binding
contract for employment as pnest s employment is governed by ecclesiastical laws and (2)
the licensing could be dene in terms of other rellglous Pprocesses, such as takmg an oath.

BOT H P AQU’EFB There was nofeal: infentit n.from.the priest; o.alegally er o leemploymentf A
pMST HAVE  contract ashe also said his,retationship.by it -was gover CC
Cl

0 S ?Any money he received was to enable him to continue WIth his work.
nIUA ‘M,Vl(ﬁ What confirmed this was in a religious realm? (1) Use the respondent’s own testimony
Connh (subjective factory and (2) L:censmg is generally done in terms of rellglous processes/customs

-3 ”Muhh_ bjective factor)

SIMULATED CONTRACTS g

. % Asimulated contract is a disguised transactlon that attempts to conceal the true nature of
. . the real agreement between the parties

" = Parties use simulated contracts to deceive others about the true nature of the contract,

, usually to avoid application of legistation -

o - = The courts will looks to and give effect to the substance of the contract, as opposed to'it’s
L. : form (the fake contract), thereby only enforcmg the originat, genuine contract

- *  Asimulated contract is never enforced if.it is known to be a simulation: and it can never be a

'vahd contract because there is no animus contrahend: in relat:on to the s:mulatlon

CASE: Maize Board v Jackson 2005, SCA (smulated contract)

> [Facts: The Maize board is a regulatory board that controls all purchases and sales of malze
and d charges levies. The respondent had entered into an agreement with “Rainbow Chickens”
whereby the respendent leased and managed the land he farmed on and further because the
land was being leased to him by the company essentially the maize produced on it belonged
to the company and as it was Tsinig that maize to feed it’s own ammals (chzckens) it and the
respondent should therefore not pay levies.

» However, the Maize board alleged that that agreement was simulated to disguise the true

- nature of the agreement which was to evade payments to the Maize board. The true nature
of the agreement was a contract of sale between the respondent and Rainbow Chickens.

> lssue: Was there a simulated agreement ahd hence, which party should be believed?

> Qutcome: The court used the general rule that where there is a simulated contract effect’
should be given to the true nature of the' contract and not what it appeared tobe”

2



(ostensible form), thus the genuine intention shotild be given effect to. The court had to see
if the simulated contract was consistent with the ostensible form so the court had to
establish the meaning of the contracting parties. It used the objective factors:

(1) Respondent neglected to inform the bank of “other mcome” or existence of a lease
" agreement;

(2) He received money from Rainbow Chickens that was not on the contract; the formula for
_catculating payment was said to be meaningless: he received a bonus when he was not
due for one

(3) Both agreements were signed simultaneously

{4) The court drew adverse inference against him as he did not testify about the above

‘ points in court.
> The court found the intention was not for lease but for sale and purchase with Rainbow

Chickens and hence to evade payments to the Maize board. Therefore the Maize board’s

claim succeeded and the respondent was ordered to pay what he would have owed the Maize

board, with interest.
» ggal principle: Where there is a simulated agreement effect must be given to the true and
genuine intention of the partles instead of the ostensible nature of a contract.

F o_rmat‘lon of Contracts

= GENERAL CHARACTERISTICS OF OFFER AND ACCEPTANCE
* Generally an offer and acceptance is made in any form and manner that the offeror thinks is
fit
- = It coutd be made verbally, in writing or by means of conduct (NMS\' be EMPTC’SSCQ )
= If the law prescribes any special formalities for the.conclusion of a certain type of contract
the offer and acceptance must also comply with such formalities.
CASE: Wessels v Swart NG 2002, TPD .
> Facts: Plai 2d:inal company on‘the advice of ha brothey however the’c
E}“’ 48 laterie Solventiand the p p{amtlff lost_her mvesf(ment She alleged that an;or
@\L ;{ (2 WAL Was subsequ ntly concluded ;MT ;

He fnvest T L
ﬁ & Wftherefore clatmioait K
Isstie: Was a valid con’tract formed? - o
+W> Court held: The existence of an agreement is a,_‘;; oo th,;"é%ﬁ»“(look at surroundmg

circumstances) and if the plaintiff avers that there is a contract, she must prove its existence -
(}\\i‘{ P“ﬁé L O? (} and terms. The offer and acceptance can be express or tacit and need not be in writing
of MQA@ unless specified by the parties or required by law. On the evidence it was held there was a
j valid oral contract hetween the lam 1ff, and the deceased '
N ‘ & "'”W”*fﬁe & AreRres i'escﬁf)ed j

g

Example: A contract for the sale of land must be in writing according to the Alienation of Land Act 68
-of 1981. Offer for the purchase or sale of land and its acceptance must therefore also be in writing.

" REQUIREMENTS

(1) Offer must bé n




®=  Without this intention there can be no valid offer. :

* Anoffer made as a joke does not become a Contract on acceptance; similarly an invitation to
negotiation or tentative declaration of intent will also not result in a valid contract if
accepted. ‘

Offer made animo contrahendi v tentative declaration of intent _
* It can be difficult to determine whether one has a firm offer {made with animus contrahendi)
' Or a suggestion or step to initiate or further the negotiation process.
* Inattempting to.determine whether the offer was made with the required animus
contrahendi the court looks at subjective and objective factors. -
:0bjectiveifactors én be ascertained St
d theWordsiis;

el

55 &re looked

=20 . semon .
ors-give an account of what was in the;ﬁgul&s of the parties

CASE: Gelbuild Contractors CC v Rare Woods South Africa (Pty) Ltd 2002 .
- > Facts: Gelbuild requested a quote for the supply of certain materials from Rare Woods. Rare
Getbuild shans: : in maki i

D me1 a kind of wood and omitted seme of the items on the list provided by Gelbuild, The total price

_{:@VIOLM ! it’s mistake it refused to supply the godds at the price’indicated in the quote. Gelbuild
18 on i I
L acceptance.,
> Issue: Was a valid contract concluded in light of Rare Woods’ error? -
@Fﬁ b > Court held: Generally a tender or a quote constitutes an offer,’ however it is always a
{ Kg\w question of fact.’For a quote to constitute a valid offer it should have been made animo

A contrahendi {with express of implied intention that Rare Woods would be bound to Gelbuild’s
WU MU < acceptance thereof). The court looked at factors to decide if the quote was made with 7
animus contrahendi : o e N E W
é L, ture of the quote (is it usually an offer?) - 7
o 2 rds in which quote was expressed (terms of the quote) o

rrounding, circumstances . : -
lanations/detailed“accou,nt of events as per the parties’ evidence

3

> Court therefore used both subjective and obj ective factors and found Rare Woods lacked the a

- at the price quoted if Gelbuild accepted the quote. - : ,
- » Legal Principle: Generally quotes constitute offers but these must be tested against the.
' requirements for valid offers, including subjective and objective factors for animus
contrahendi, - - : : . : T

ey
¢ :

- CASE: Pitout v North Cape Livestock Co-O Ltd 1977, AD 7
' » Facts: Mr Pitout, son of the appellant, owed a man (Botha) a large amount of money so Botha
- sent his accountant to Mr Pitout’s farm to attempt to recover the money. Mr Pitout was not
home on that first day, but some time later Botha, the accountant and an attorney went to a
farm which was actually owned by the appellant and entered into negotiations with her for
- livestock to settle her sons’s debt. _ : '
> lIssue: Whether the undertaking made during uncompleted negotiations had contractual
.  force, hence was it made with animuys contrahendip - o
S » Court-held: Each case must depend on its own facts including particular acts or conduct of

nature of the tontract, hence if it was a contract of sale or donation, also her son

nterrupted the negotiations and he had to complete the terms. The contract was to be -
between him and Botha! so it was his consent that:was required to.decide if the contract v

would occur. Therefore, the respondents, could not claim from the appellant because she did®

&

not have the necessary animus contrahendi. +

~u




OFFERS TO THE PUBLIC .

An offer can be addressed_to.the public asiongas:tmeetsthe requirements of a valid offerg- -

» Legal Principle: Animus contrahendi is imperative for a valid offer.

-(2) Offer must be complete and have certain or ascertainable content

ssentialia’for that type of

contract; naturalia need not be included in the offer since they automatically form part of

the contract 13 : : |
* ilfthere aréloutstandingimatters sti e_negotiated there i
» However, in complex negotiations parties may :

whic 1egotiated Separatély?

Certain or ascertainable content
“  Offer must.be e&rtainor:
is void forvaglieness: _ ,
» Gelbuild Contractors CC v Rare Woods SA {Pty) Ltd 2002 - the quote provided by Rare
Woods stated the price was: “subject to fluctuation”, but even if an offer is made with .
animus contrahendi the terms MUST be certain. In relation to sale, the object should be
clearly described and the price must be certain or capable of certainty. Something “subject

i

]Qgﬂéﬁcapable of being made certain) content otherwise it

Lo certainty” is not certain,
n Will'be sufficiently cértain
TR ke e e e S

By Which price’can be ascertain:

(3) Offer must be addressed to and brought to the attention of the offeree -
= Offer has to be{cotrjmunica'téd;’tp.:,th_e.;offereg;in some way, so the, off;

the offer before i
" An offeree thatrésj

Ly FesBond to the offer
.an,offer’ without: awarenes

$'of Its existenice does nat havey
animis coritrahiends. s o N
= "Offers do not need to be addressed to a particular person, but can be addressed to a class of
persons or the public at large. ’ : :

but-this is

: e%gusetheﬁersonthatmakesthe offer would

iy e

have o Controlover. how.many:people accept it:# - o
* - If the'annoiincement, constitutes an offer e person/company making it would be bound tof
' ybody who accépted.it-and;thusiif.it/he/sheiis unable 16 give pei mance, to everybody”

0 accepted it he will be’breaching the-contract with them and b for damages, .
" “The person making the announcement will normally wish to retain the final choice as to
whether the contract will come into being or not; the announcement therefore normally
amounts to mere invitation to negotiate j _ -
.= However, an offer to the public can be a valid offer if it is shown on the facts that it was
made with-the necessary animus contrahendi and that the terms were sufficiently certain
and complete.

ADVERTISEMENTS

- — == Advertisements praise the goods and services of the advertiser with the aim of 'alttracting

__ . customers
* . Experience indicates customers generally do not re
= GefBralsuless Seten Invitationitothe
=" "The principle extends to displs aods with:
- for tenders. o
- * The general rule however isHgEIRTIERE
advertisements were treated as offers

gard adverts as firm offers

gkt ;

&las there would be severe consequences if - - -




v" Example: Adverts usually contain the phrase “while stocks last” to avert the danger of the
offer being accepted by more customers than the shopkeeper can supply.

= The question is always whether an advert or display of goods meets the requirements for a
valid offer. Where an advert is worded in a way that shows animus contrahendi and has
sufficient detail to be complete and certain it will constitute a valid offer.

" CASE: Crawley vy R 1909, TS -ddwets oe- (nwtdpliny b do  lousness

> Facts: A tobacconist placed a placard outside his shop advertising the sale of a special brand
of tobacco at a cheap price. Crawley saw the low price and went into the shop to buy a
pound of the tobacco. The shopkeeper sold him one pound at the price advertised. Shortly
after that, Crawley returned to buy another pound however the shopkeeper refused to sell it -
and asked Crawley to leave. He refused to leave and the plaintiff was arrested and convicted
on the basis of it being wrongful and unlawful to remain on the premises after being asked to
leave. Crawley contended he had a valid contract with the shopkeeper that justified him
being in the shop '

> Issue: Whether the placard amounted to an offer which could be accepted by Crawley

> Court held: The appetlant had said he had a bona fide right to be in the shop and to be
served with tobacco and to remain in the shop until he received it, hence that he had a
contract with the proprieter which justified his being in the shop. Judge Smith held the
appellant had no right to be in the shop after he-was requested to leave and there was no.

- contract, “Tha? bl et

ntention to?
Y. customer 7
is unlawfut

7 . R - . r o

CASE: Carlill v Carbolic Smoke Ball Co 1893 -1 glf Sudfiusntli 0w

- » Facts: The Smoke Ball ggrmp&%y shed,an advertisement for fﬁgﬁc jke ball-cl
which it claimed would BreveRting “”e“i:iéiafgima‘s,usegﬁas directed. The advert furthier

i ! sEALS AUEZ
- stated that the Smoke Ball Company woul to any person who contracted

influenza’after Proper use of this device, ] d.on the:adver bo
the product. Shelusédiitproperiifand stitlicontractedin “"ggjgfgq shestiedifort

> Issue: Whether a binding contract had been concluded between the parties and hence
whether- the advertisement constituted a valid offer thll h iq&%tge-aCCEpted by Mrs Cartill,

{ o > Court held: The court considered’stibjectivea and objective Tactors: namely whether there
b o was intention by the company to pay the 100 pounds and if it was a valid offer. The advert

had said 1000 pounds was to be lodged at the bank so one view was
there was no intention Therefg{g it Shg%ld':i derstood
acted Upon. ”‘HM o A ot Rz YU T RSt T h
AV er AT e B TarS T Pogatiate: Fsitc i : .
> Another point was there was no notification of an offer so no consénsus and therefore no
contract. However it was discussed that if an offer intimates a specific mode of acceptances

- sufficient to make the contract binding it is only necessary for the offeree to accept it.
> Finally, a person is not to notify the acceptance of an offer in an advert before the condition

is performed. Court fi

TERMINATION OF AN OFFER - _
= The offeror is not bound by his unilateral offer because an offer itself does not create rights
and duties. . - -




= The offeree can therefore only call the contract into being by accepting the offer while it

still stands.
= |f the offer is terminated before acceptance there is no contract.

(1) Revocation

= The withdrawal of the offerby the offeror

* It is possible to revoke the offer anytime | before acceptance@

= It iseffective only once it has been commumcated to the other party, hence before a
contract is concluded. '

v Public-offér: Revocation of an offer to the publlc can be problematrcmnce revocation must’
be communicated to the other party. &

= ‘Qption contract An offer cannot be’ revoked ifthe offeror has agreed not to. revokelns offer
for a certain time period : _ . :

(2) ejectro

If the offeree rejects the offer;the offer will fall away
@ Any conduct indicating the offeree is unwilling to contract on the terms offered will
- constituted rejection
= Rejection is only effective when it has been communicated to the offeror .
« - Counter-offer: constitutes an implied rejection’of the first offer; it is a new offer made by
the offeree in response to the offeror’s original offer. Offeree thus becomes the offeror.:
- »  Mere enquiry: counter-offers must be drstmgmshed from mere enquiries or’
- S requests/ suggestrons to modify terms, as those do not terminate the original offer.

(3) Expiry

.. A time penod_can be set for acceptance If no acceptance within that time period then the

offer/lapses.
> Dietrichsen v Dietrichsen 1911: If a trme penod is not strpulated the offer- lapses if not

accepted within a reasonable penod @

(4) Death Death
“Death of

artﬁmll also ,t 'r!éféifhé'.offegbecauseoffers do.not create rights of

tiabilities in estates of either party.

, .? before conclusion of contracf, th'e :

ACCEPTANCE |
' % Acceptance occurs when an offeree aggress to an offer to create legally bmdlng obl]gatrons
REQUIREMENTS

(1) Acceptance must be made animo contrahendi '
»" Offeree must have intention to enter into a legally binding contract by his acceptance
= Acceptance must be a conscious response to the offer

ér‘:ﬂw\

- CASE: Bloom_v Amerrcan Swiss Watch Compa_r:y 1 91 5 AD

: Plamtlff/ appellant gave SUC nformatr “n however it was-found by Judge Hopley that the '
el iff’ JQ‘Sé’Wasw’ﬁepe idant
% himiand:th cqmpghy 5§1nce the offw

i_a jwl, werwmgw),p



> Reasons for this were the plaintiff brought witnesses but the court a quo did not find them
credible; the plaintiff stated he did not know of the reward in a letter clearly and
unambiguously addressed to the Attorney-General). The contract requires the consensus of
two minds {meeting of the minds) but because Bloom did not know of the offer untr[ after he
gave the information those minds did not come together.

> Court held: He did not receive the reward because he did not have the necessary animus

_contrahendi for acceptmg the_ offer due to hrm bemg unaware of the offer.

.:u‘\.\f s Mg

{2) Offer must be accepted by the person to whom it was directed
=  Only the offeree(s) can accept the offer; this is a consequence of privity of contract
= If the offer was made to the public or a specified class of persons, any miember of the public
or that class of persons can accept the offer,

CASE: Levin v Drreprok Properties 1975, A
¥ Facts: L addressed an offer to purchase certain immoveable property to W, however the
~ owner of the property was W’s company, Drieprok Properties. W sagned and accepted the”
written offer on behalf of the company.
- » Issue: Could’ the offer made to W personatly be accepted by W in his capacity as director of

: Dneprok Properties:
s » Court held: “it is a cardinal principle of the law of contract that a simple contractual offer
[ made to a specific person can be accepted only by that persen; and that consequently, a

purported acceptance by some other person is ineffectual and does not bring about the
conclusion of a contract...The manifest reason for this is that there is no intention on the part
of the offeror to contract with such other person®.

» The court held the offer was made to W on the assumption that he was the owner but thls
did not imply that the offer was actually directed to any person‘who was the owner of the
property in question. The company was therefore unable to vahdly accept the offer

, addressed to W.. . L

» Legal Principle: The offer may only be accepted by the person/ party to whom 1t was -

directed, in the capacity that the offer was mtended for and whom the offeror identified as
-the offeree. ' : . :

. ® ..ldentity of the offerees is a question of the intention of the offeror because it is possible that -
' the offeror intends to make an offer to a specific person only or that he 1ntends to make it to..
~anyone willing to accept it (such as in advertrsements) :

o tisa questlon of fact - :

(3) Acceptance must correspond to the terms of the offez
= Must be complete and unequivocat assent to every part of the offer therefore clear,
absolute and unambfguous

or subtract’ anythmg from the offer, otherwise the:
offer. and the ongmal ‘offer is rejected.

: ay.not addc
'acceptance generally‘amounts to counter-
=" Exceptions to the general rule:

i
[ |

a) Offeree inserts terms implied by law (natura!:a) mto the contract
= These terms apply automatically to offers so the inclusion of such terms in- acceptance :
cannot be seen as varying the offer

b) Offeree merely enqmres whether the offeror will medify the terms
L Acceptance is valid and the offeror is bound only to the extent of the offer as it was made

c) Where there is unquahﬂed acceptance by the offeree that is followed: bv lmmedlate proposai to -

modify the obligations.
=  These two declarations would need to be suff1c1ently separate to make the acceptance valid
» The offeror is bound only to the extent of the offer as it was originally made and is entltied
to reject the proposal to modlfy the contract,




- l (3) Acceptomee nuast corre.SPand fo tevms {ff'H’lz_ Gf?y:

CASE: JRM Furniture Holdings v Cowlin 1983, WLD

» Facts: Cowlin made a written offer for the sale of the shares in a company to JRM. JRM sent
a letter of acceptance to Cowlin in which JRM first accepted the offer but then required
additional guarantees and suggested a different method of payment.

> Issue: Did this constitute a valid acceptance?

> Court held: The trite rule is that acceptance must be absolute, unconditional and identical
with the offer. Failing this, there is no consensus and therefore no contract. The court
referred to the three exceptions discussed above and the question was whether the
additional demands formed part of the acceptance or whether they were separable proposal
to modify the contract after acceptance. : : '

> On the facts of the case, the court held that the additional demands were not separable from

the acceptance and the acceptance amounted to a counter-offer and the offer was not
validly accepted. '

(4) Must be made in the manner prescribed by the offeror
= An offeror may prescribe a specific methed of acceptance .
»  The offeror may stipulate that the offeree must sign the written offer and deliver it to the
offeror’s home in order to accept the offer, the acceptance must take that form to bet
effective (A to Z Bazaars v Minister of Agriculture 1975) .

«  Courts always consider intention of the offerorsto determine whether a mode of acceptance

e has been prescribed *

5‘ = They infer that the offeror has prescribed a particular mode from the circumstarices of the «

case; channel of communication having been chosen by the offeror (McKenzie v Farmer’s
Co-op 1922y ' C S
= There are two methods of acceptance:

the onty form of valid acceptance. Acceptance by another method will be equally valid and
the ordinary rules relating to time and place of formation apply. ' B
.= Prescribed: offeror intends this be the only form of valid acceptance and by any other
methed it will be invalid. Roles for time and place of formation are altered according to the
offeror’s stipulated mode of acceptance. - * : : '

'(5) Acceptance must take place before the offer terminates
. - General rule; acceptance is completed when it has been communicated to the offeror ~*

Mne{(fco/vwwzlw

" Authorized: offeror allows a particutar method of acceptance but does not intend that it be

codAM

* However, the offeror may prescribe the manner of acceptance and can even dispense the - ————- - --

need that he be informed of acceptance. - . 7 : :
= In cases of postal and electronic contracts acceptance is completed before the offeror even
receives knowledge.” v /o0 B o e S

B

ACCEPTANCE BY SILENCE o

- | Hrom SarduL

* However offerors can state that the offeree will be regarded as having accepted the offer
untess he/she does som‘ethingjt,_g %_;ndicate rejq}ct{pgé ) :

angement ietwe
“é‘?ﬁ‘}n;’igngﬁggn;.j

» Legal principle: Where it is the ordinary practice of a merchant/manufacturer to send an
‘order confirmation form’ to a customer which includes the terms and conditions on which it
ordinarily does business, the manufacturer can prescribe that silence or non-rejection will be

v . ) X
Elecwonic. T Mad:&n.;e\i C oot COA LS Atk

. ’ » B
SUS(L) ~ funre o rgpad fo wnscliated) s Ay ¥
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regarded as acceptance by the customer. The contract will therefore come into being if the
customer fails$ to reject the terms in the order confirmation form.

> Criticism: This was probably a situation in which the offeree was under a duty to at, there
being a previous course of dealings between the parties’ (i.e. the customer had a duty to
reject the terms contained in the order confirmation form because it had ordered the goods

in the first place)

egulated by theElectroni

oAl g S L S

Vi€ ,
dransactions:Act:25:0f.2002:7 _ ' :
pond to unsolicited communication does not amount to vatid acceptance

PARTIAL ACCEPTANCE

Parties must reach complete consensus on all terms of the agreement,

= If there are any parts that need to be negotiated, there will be no contracts.

* The offeree must thus accept an offer in its entirety. : ,

=  Exception to this rule: parties may intend separate parts of the contract to be binding in
themselves so once agreement is reached on-all parts it is put together in a comprehensive
contract :

= Partial acceptance of certain aspects of an offer may if intended by the parties, create a

~ contract in respect of that part while negotiations for the rest continue.

= During further negotiations the parties may make separate offers in respect of outstanding
parts without affecting the validity of the original contract ‘

= If these further offers are accepted, further contracts will be concluded which will be added

to the original contract. '
= If the further offer lapses the original contract will stand as it is (CGEE Alsthom Equipment

v GKN Sankey)
. TIME AND PLACE OF FORMATION
 THEORIES OF FORMATION "
(Information Theoryy : —— o
- %" The contract is concluded on the offer il gé?of acceptance (hearing:ors
@ EAR STHUSE ba te : accords with the hotion of contract.
as an é’greement;“‘t_h‘e‘ “acceptarice’ : .
Expedition Theory? o :
"¢ Contract is concluded when and where the acceptance is transmittedi(such as posted)'to the
offeror, ° I - ' L

- % Thisis apbﬁcab_[e't'c_i postal contracts unléss there is indication to the contrary (Caﬁe '
Explosive Works v SA Oil and Fat Industries) ‘

ST e%ﬁm : _—

e R o s
(Q%er’r- be KJ-OAJ‘éP g;" 2

Reception Theory o o '
< Contract concludedhwhen_and where offeror receives the acceptance? whether aware of it or”

not?

sl M?g

- SOUTH AFRICAN LAW: INFORMATION THEORY AS THE GENERAL RULE

CASE: Dietrichsen v Dietrichsen 1911, TPD . -
> Facts: This dealt with.a family agreement relating to the sale of a part of afarm. Fland MH -
Dietrichsen offered to sell.a portion of the farm to JJ Dietrichsen and FJ and MH signed a
document while JJ took the signed offer with Jim. Three months later JJ signed the
_document accepting the offer but:didinot.communicate stich:acceptance.to_his.brothers.? -

10




N

“A postal contfact is a col

> .Outcome: The court held th in
“ndication Ohtrary? Acco
the offe re‘the contract expires?

communicated tg the offeror.

a

o S el

this theary, acceptance must:be communicated to”
This acceptance was not valid as it had not been

PRI

> S v Henckert 1981 —'ff'info'rm%tgﬁq‘n"-theo[:y;%e

EXCEPTIONS TO THE GENERAL RULE
There are three situations in which information theory will not apply:

1) Offeror stipulates a different method of acceptance
= The offeror, as initiator of the contract, may prescribe a different method of acceptance.
~ The contract is concluded when and where the offeree complies with the offeror’s
instructions regarding method of acceptance

CASE: Driftwood Properties (Pty) Ltd v McLean 197 1, AD : _

> Facts: Van Aswegen sent an unsigned “offer to purchase” to the owner of a property that he
wanted to buy, The owner; signed the document as.the offeror and sent it back to Van?
Aswegen who signed-the offer of 17 May 1969 and posted it to the ownet, The owner never

. received it and only heard about the posted acceptance 40 days later, by which time he had
sold the property to someone else. o o '
- > -Clause 7 of the document: “..this offer is open and binding Upon both parties until signatures

by both. parties before 17 May 1969 failing which it shall lapse if ohly.signed by one party”.

¥  Court held: that clause 7. clearly indicated that the offeror {(owner) intended the contract to

e

be concluded upon mere signature of __’fhe'f?jo?fﬁﬁﬁéﬁtf)by_the_offere’ei’_ tn other words, the
offeror prescribed signature as a method of acceptance and dispensed with the need for
communication to himself. The contract had therefore been validly concluded when Van
Aswegen sighed the document. ' _ .
> Legal principle: contracts are concluded when an offeree adheres to the method pf
- acceptance prescribed by the offeroit -~ vt T T

- 2) Postal contracts .

contract concluded by mailt !nf'tia_lly,i'_t was unclear which theory applied to

postal contracts. I 1921%he CPD determined that the expedition theory applied to postal contracts
(hence contract conclu_ded w_hen acceptance posted/mailed) LT T R T

CASE: Cape Explosive Works Ltd v SA Oil and Fat Industries 1921 . CPD :
~ » Facts: Two contracts had been concluded by way of letters sent through the post. In the first
contract, the offer was made in a letter posted in TransVaa[, while in the second contract the
letter containing the offer was tmailed from Durban, Both offers were accepted by posting.
letters of acceptance in Cape Province. An action was brought on the contracts; the -
defendants challenged the jurisdiction of the court on the basis that the contracts were not
concluded in the area of the court’s jurisdiction (Cape Town). '
» Issue: Were the contracts concluded in Transvaal and Durban respectively (information
theory) or in the Cape (expedition theory)? . ‘
> Court held: The court acknowledged the information theo
contract.based.on consensus of the parties, however.the adopt,
theoryi alicontracts on thie basis of commercialiconvenience SR cartainty
> If the offeror chooses to make his offer.through the post he thereby implicitly consents to
~ acceptance through the post so that the contract is concluded when and where the letter of

acceptance is posted - T S

> Legal principlé¥iThemss s:applicable:to.postal

ple Xpedition tHeor i 5. there
geontraryindicationsfconfi rmed by AD in*&@gg(@igﬂv,&gaﬁﬂgi&m!baiigggmﬁiﬁgimaﬁaﬁ)n
B

e

b,

. > Yates'v Dalton - The rule was later extended to contracts concluded b teles

+ Fax transmission: not certain whether it is regarded as postal communication or as. > :
authorizing a specific form of acceptance, or as communication inter proesentes
' ' o 21

11 - | ‘(prem‘
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Expedition theory onlv applies to contracts if:

a) Both offer and acceptance were made by mail-
=  [If the offeror makes his offer by mail he implicitly assumes the risk of postal acceptance; the
expedition theory will not apply where the offeror did not make the offer by mail

. SWW\M
b) Acceptance Wwas correctly addressed *
*=  The expedition theory will not apply where the offeree is responsuble for the letter being
incorrectly addressed :
> Levben Products v Alexander Films 1959

) Postal service functioned normallv at the time ¥
= The expedition theory will not apply where the letter of acceptance is not delivered as a
result of extraordinary circumstances like war (strikes must be considered on facts)
. » Bal v Yan Staden 1 902

d) Offeror did not indicate a dlfferent rntent:on -

= If the offeror clearly indicates he does not wish the contract to be ‘concluded upon mere
- posting of acceptance, expedition theory wﬂl not apply. -

CASE: A to Z Bazaars (Pty) Ltd v Minister of Agriculture 1975, AD

> Facts: The Minister sent a written notice of expropriation to A to Z Bazaars (AZB) offering a
certain amount of money as compensation for the expropriated property and indication that
AZB must notify the Minister of acceptarice in writing in accordance with s6(1) of the '
Expropriation Act 55 of 1965. AZB posted a letter of acceptance but then realized accepting
the offer would be detrimental and sent a telegram rejecting the offer. The telegram
reached the Minister before the letter of acceptance.

> Court held: In terms of s6(1) of the Act, the acceptance had to be personally delivered to
the Minister. The offer therefore clearly mdacated that mailing acceptance would not be .
sufficient to conclude a contract. When the telegram reached the Minister there was not yet '
a valid contract, therefore the telegram effecttvely rejected the offer, - -

3) Electronic contracts =~ = _sv & Pert ,
= Contracts conclu.ded electromcally (e- mall SMS, online transactzons) are regulated by the
‘E!ectro' ic:Communications and TransactionsAct 25 of 2002 which determines that the

e,

. : eceiptg:ahﬁegry apphes_‘to such contracts, unless the partles agree otherwise.
. = “Both'offer. ar’i“d acceptand :'r'nust have been ‘concluded electronically
= An electronic contract will Come into bemg at the time and place where acceptance is
. received by the offeror, unless the partiés had a different agreement (s22)
= Place of receipt: is deemed to be thejofferor’siusually: placeof bissingss. or-residence®
w ‘Tlme where acceptance*enters,,theonformatr \ emedesignated or used by the offeror and

acceptance is “capable of béing. retrieved and processed’;?by the offeror.

Informatlon theory applies to telephonic contracts (Tel Peda lnvestigation Bureau v Van Zyl 1 965) .

/Q%Umrpvcsw/be) % (N ado
‘%££f mafld/é/_ﬁb’;% E—XC‘ZP{" Poslal
+ \ lilf_dn:mc
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PACTA DA CONTRAHENDO

< Pactum da contrahendo is an agreement to make a contract in the future (Hirschowitz v Moolman)

% 1t is a preliminary agreement that envisages tbe conclusion of the main contract in the future

% There are always two contracts involved: thelfnain contract (contract of sale, lease, donation etc) and
the’ pactum da contrahendo (facilitates formation of contract}

< Two main types of pacta da contrahendo are option contracts and contracts of preference {specifically
pre-exemption contract)

OPTIONS

.:. An%o tmn isacont

nt ra#t%to ﬁee n-an.offer, mainlsubstganti Joffe:;Lopen, usualty for a certam period of‘
‘ifmel The main offer- lsirrevoca & for the duration stipulated”

v Example: A “offers to sell his car to B for R50 000 {main offer) and B tells him he needs to take some time
to consider the offer. A and B agree that A will keep the offer open until the following Friday {option
contract)
> A cannot revoke his offer until the followmg Friday {main offer irrevocable)

< Options ¢an be granted. gratuxtously of for'value’ (payment)g

£ o
i; . REQUIREMENTS FOR VALID OPTION CONTRACT
= Option is a contract;in its own_right; but:is. dlstlnct from the maln contrac]:f

{'" «  For validity it must satisfy two requirements: e
e 1} Option contract must satl,sfy,‘all’the reqmrements 'rvk lid contra
2} Offer interins'of main.contract must satisfy all: requirements for:valid offe?
Offer
1. Must be made animo contrahendr {Gelbuild v Rare Woods; Pitout vNorth Cape)
2. "Must be complete and certain.or ascertainable (Gelbuild v Rare Woods)
3. Must be addressed to and brought to the attention of the offeree - -
Aeeeplance '
Agreement )
; 1. Must be made animo contrahendi (Bloom v American Swiss}
' 2. --Must be accepted by person to whom it was directed {Levin v Drieprok} -
: 3. Must correspond to the terms of the offer (or will amount to counter-offer or re;ect!on e
T remember three exceptions) {(JRM Furniture v Cowlin) :
: ' 4, Must be made in the manner prescribed by the offeror {A to Z Bazaars,
McKenzie v Farmers Co-op)
5. Must occur before the offer expires
£ GENERAL PRINCIPLES REGARDING GPTIONS
é eavi ® The—otlon loption contract must be valid which inter alia means there must be agreement on the option (offer
and acceptance)
3 Re;l v [fjmain_offeris invalid the option contract will fail for lack of certainty (Brandt v Sples)
% = Generally option contracts do not need to comply with any formalities however the main contract may ‘be

subject to formalities.

u slf offer in terms.of the substantive contract must comply with prescribed formalities t en acceptance
must also comply with prescribed formalities (o -2 waoun 0((659{)6& :

= Question regardlng whether the option contract must comply with formialities is.not settled in our law and;
this uncertalnty is show in conflicting judgements. regardmg the Ahenatmn of Land Act - Which requires the,
agreement for sale of land must be in writing and SIgned

> Brandtv Spies; a verbal agreement to keep open a written offer for sale of [and isa vahd -option-contraét

> Venter v Birchholtz: a verbal agreement to keep open a written offer for sate of land signed by the .
offeror is valid and effective {obiter)

> Hirschowitz v Moolman: Where formalities are reqmred for the main contract the same formalities are’ e

required for the ancﬂlary contract?(obrter)”)k

DURATION OF AN OPTION .
- - {Once:the main:offer]
contraé’f comes_‘mt“

away (has Served its pirpose) and the maifl ©




DULATION ~— Losts uwtlL:
o Aqep(—,ed %% M‘m FAOAN c{ﬁo{
@) tfp\\fﬂ

r is ejected Poth the option contract and main offer fmmediately fall dway

Option contract can'lapsé’ by expiry of time#
v« Ifthereisa ;pg_j\c‘figgu;ime then on expiry of that time the main offer lapses
= If ng time pedod is stipulated the option will lapse after a reasonable time

~®  [If partjes say the optien is to endure indefinitel
1} @\for vaguen AR

2) Contrary tow@
3) Held to terminate after agféascnabltperiod i
4) The courts havelhot yet decidedion this question
LEGAL EFFECT OF AN OPTION -
= An option creates rights and duties (obtigations) for the parties®

The grantor of the option has the obligation:
= Not to withdraw'the offer for the stipulated period.
*  Not<to do anything to frustrate the grantee/holder’s rights'or chances of exercising the option
Gironke p . ¢ If the option is granted gratmtousl? the grantee has no.corresponding obligation however if the option is

f granted for .a fee then the grantee has an obligation to pay that fee.”
f. . EXERCISE OF AN OPTION
= {f the grantee wishes to exermse the option he should simply accept the main offer/
£ = Acceptance must comply With the'F Féquirements for valid acceptance
Y *  The main contract will thefi Bécome binding on the parties-

BREACH AND REMEDIES FOR BREACH
If the grantor breaks his obligations in terms of the option contract, he commlts breach of contractsand

‘the normal remedies of breach are available to the holder of the.option’,
"  Where there is breach the option holder is put to a (has a choice) whereby he can either uphold
. the option or cancel the contract = |
= Option holder (grantee) can also claim for any losses that were caused by the breaclf (Sommer v Wilding
and Boyd v Nei)
= if option holder upholds:the, %ptmnehe simply accepts | the main offer as if. there had been no breach#the
- grantor will then be bound. td'the substantive contrack. | .
= If grantor has concluded a competing contract he will have to breac:h one of the contracts and face the
legal consequences of breach . ¥
Wolder = However, if the option grantor “has already transferred ownership of the thing to a third party the option
V\O holder cannot usually force the third party to return the thing; this is because the option holder does not
¥

opion il
AULS o have a reat right
W fL Option holder is therefore-only able to claim damages from the option grantor
9{\# ¥ One exception would be where the third party obtains ownership, whilst knowing the option exists. In
such cases the doctrine of notice allows the option holder to clalm the.thing from a third party
Doctrine of nonce - H"’Wd PWEH h(}d kwmedﬂ ¢ ({8 OPL
= Allows performance to be claimed from the hands of a third party if he knew about the contract before

taking transfer of performance; this goes against privity of contract by which contractual rights cannot be
enforced by third partles

A7,

TRANSFER OF’ OPT ION RIGHTS
" ‘An ‘optioh: nght@lnght to exercise option and bring main contract inte existence); gan be gwen excluswel?
. or it could be cedabla (can be transferred to another) bugmws‘gepen%’s’ o tha'grantor’s
& FelBVAHCE of the identity, of, the'grantee to. the grantore.- if it s Jrrelevant the optiort is
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PRE-EMPTION AGREEMENTS

< A preference contract is a contract that grants one party a preferential right to conclude a further
contract with the other party?

v Most common example is a pre-emption agreement which relates to substantive contract of sale

= Pre- em;c)!tégn agreement’zr\estﬁcts ability of the grantor to alienate the subject-matter of the preemptive
right and&onfers a right on the other party {grantee) to be given preference in event of its sale

A contract creating a right of pre-emption does not force the grantor to sell the subject-mater of the

right
% Rather, it gives the grantee a preferential right to buy the thing should the grantor decide to sell.

Two forms of pre-emption
1) Should grantor decide to sell¥ he will make the first offer to the grantee’ (moke (!31‘-’5% ng&ﬁij
2) Should the grantor decide to sell,; the grantee will have the first opportunity to make an offer to the < Qﬂ,ﬁw {»ELU
grantor * Wore o

REQUIREMENTS FOR A VALID PRE-EMPTION AGREEMENT = |
< Acontract granting the right of pre-emption is a disfinct contract in its own right; Froust therefore satisfyy

all’ requirements of a valid ‘Contract §

»  Certaintyifthe content of the pre-emption agreement itself must be. determined or, determ!nablé? This
does not extend” to the envisaged substantive contract®
» It is ol RECESsary: that. the proposed substantive contract be certain at the time when the pre-emption,

contract is concluded.”
= Reasorfis that the offer in respect of the main contract is normally not made at the time of conclusion of

the pre-emption agreement:
= Formalitiesy it is unclear whether pre- emptlon’fcontracts must comply w1th the same formalities as the

‘proposed substantive contraét

LEGAL EFFECT OF PRE-EMPTION AGREEMENT
= A pre-emption agreement creates rights.and dut1es ,for the pames but there rs some uncertamty as to the
exact contents. of theses’ nghts and dutlesﬂ

A p e. ernptlon contract; restrains fthe grantor sp we' A : ell‘ the sub]ect mattér of the pre-emptive r1ght - _
ity i rain.from doing anyth1ng’f7wh1ch w:ll frustrated fhef S

i

- _ee' the opportumty o bt)y the propei'ty
a Grantee can therefore get a court.order preventing the grantor from selling the property to someone else.

e Can a prevemptjqn .COn _Bract impose a positive duty, on the’ grantor to do something to make or invite an

oFfer from the grantee?

= Case law differs:

> Owsianick v African Consolrdated i
restrictively and consequently a
from frustiating the grantee’s right/

> Soteriou v Retco: there was a positive duty on R to give preference to S and the content of that posmve
duty is embodied in the form of preference agreed upon.

» Assocm;ed SA Bakeries v Oryx: whether there is a positive obhgatlon on the grantor depends on the

'wording of the contract

n obiter - the right of pre-emption must be construed
Jtion agréement imposes a negative duty on the grantor to refrain

# ]t appears the existence of a positive duty depends on the terms of the specific pre-emption contract. -

2 If the contract requires the grantor to act positively he can be forced to caryout this positive duty by
way of an order for specific performance ¥

x If there is no positive duty the grantee cannot force the grantor to sell the pi property to him, he will only
be able to prevent the grantor from selling the property to a third party by an interdict’

EXERCISE OF RIGHTS OF PRE-EMPTION

. a} Trigger event

* A frigger event must occur to activate the grantee s pre emptwe nght partles to the contract determme .
what the trigger event is.



r - Usuatly the trigger event would be the grantor’s decision to dispose of the subject-matter of the rght-
» it is advisable to describe‘the trigger event clearly and.with sufficient detail>
> [Owsianick v African Consolidated)

b} Method of exercise

«  Generally when a pre-emption contract is concluded there is no offer in relation to the main contract.

= When the trigger event occurs it will be necessary for one of the parties to make an offer in respect of
the main contract,“which the other party can reject or accept. 5

_»  Who makes the offer depends on the terms of the pre-emption agreement,

*  In the case-of the right of first refusal-the grantor must make an offer to the grantee otherwise the
grantor must give the grantee the opportunity to make an offer..

= Pre-emption agreement can govern the making and acceptance of an offer

<) Unreasonable offers :
"= Grantor cannot avoid his duty to make an offer by making an unreasonable offer because he must make &
bona fide offer {act in good faith). If the offer is not made in good faith the grantor will be in breach of -
the pre emption contract¥{Soteriou v Retco]

& BREACH AND REMEDIES FOR BREACH

£m If the grantor breaches the pre-emption agreement the normal remedies for breach apply

L = Breach by the grantor by selling the subject-matter to someone else without first giving the grantee the
opportunity to buy it —>grantee has a special remedy: he can buy the property from the grantor on the

£ - same terms as the third party by his unilateral choice; he must just inform the grantor of his decision and

%

the grantor has no choice in the matter.

CASE: Associated SA Bakeries v Oryx 1982, AD
“w “If a setler concludes a contract of sale with a third party contrary to a pre-emptive right, the holder of
the right can, by the unilateral declaration of intent, step into the shoes of the third party. A contract of
sale will then be deemed to have been concluded between the seller and holder of the right. Should
delivery already have take place, the holder of the right would not be able to pursue the merx in the
hands of the third party with his personal right unless the latter was aware of the pre-emptive right”

s Note: the case says the grantee steps into the shoes of the third party, but this does not mean that the
grantee takes over the rights duties of the third party. Rather a new substantive contract is formed
between the grantor and the grantee, on the same terms as the contract between the grantor and third
party - * .

There are two contracts:
1} Between the grantor and third party
2) Between grantor and grantee

£ »  Both contracts have the same terms but it will be 1mpossrb1e for the grantor to perform by delivering the
__{, ] same property in terms of both contracts,
( } »  He will inevitably have to beach one of the contracts of sale

= If he breaches the substantive contract of sale with the grantee of the pre-emptive right, the grantee will
have the normal remedies for breach of contract

= However, if ownership of property has already been transferred to the third party the grantee will not be
able to get the transfer of the property unless the third party was aware of the pre-emptive contract
{doctrine of notice). If the grantee is unable to get the transfer of the property he will still be entitled to
claim damages from the grantor.

OPTION V. PRE-EMPTION
s The pre-emption agreement contemplates the bilateral action for the formation of the env:saged an
—gffer must be made and there must be acceptance of such offer .
o= “There is one exception: if the grantor has already sold the property to a third party in breach of the pre-
- " emption agreement. In these cases the grantee can bring the substantive contract into being by hlS
unilateral choice.
s The theoretical explanation for this is probably that the sale to the third party is deemed to be an offer
to the grantee, ‘which the grantee can then accept
= Alternatively, in the context of the option agreement, a firm, definite, irrevocable offer is already the
table. The exercise of an option merely contemptates acceptance (uni[ateral action) on the part of the
option holder [Cohen v Behr 1946]
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S.E A - Intoxication. . .-

Other Requirements for Validity of
Contracts |

CONTRACTUAL CAPACITY

* To form animus contrahendi and reach consensus all the parties to a contract must have
-necessary capacity,itherefore they must be able to understand the nature of a contract and’
‘the consequences of entering into a contract’

Mental liiness
* A person suffering from mental illness may not be able to conclude a valid contract if at the
time of concluding; the contract he/she is incapable of understanding the nature and =
consequences of the contract.. ‘ .
= This principle applie: vhere® a mentally ill person derives only rights, no duties, from
the contract, such as a donatios ' .
= Insuch cases, a curator is appointed to conclude contracts on behalf of the mentally ill
person.
= Declaring a person mentally ill and detaining him/her in a mental health institution does not
L mean the person in question will never be able to conclude a contract.
"= It depends on the state of mind at the time of concluding the contract.
*  Where someone ha been declared mentally ill there is a rebuttable presumption that:
_ he/she was incapable of contracting at the relevant time! '
* »  To enforce such contract the person in guestion must prove that at the time of concluding
- the contract he/she was capable of understanding the nature and consequences {{ucid
intervaltum). T o _
= = Where a'person has not been declared mentally ill;fthe presumption is that person was?
. capable of contracting at.time of conclusion of the contract.» = -

=

uence of alcohol of other drugs may be intoxicated.to the extent that
f forming the necessary consensus to conicliide a valid contract.

- ® . Aperson under the infl

he/she was incapable’s
= This must ultimately be |
1) (ubstance consumed =
2) ount consumed
.3} (Effect on-capacity of the particular party.

cided from the facts;"it will depend on:

£ o

e Prodigals ' o _ ' ,
: * A person who has been declared'a prodigal by.a court of law has limited contractual’
" capacity and requirés assistance from a curator fo conclude contracts. -

= Without assistance, a prodigal may only obtain rights and may not incur duties?

* A person who is incapable of controlling financial affairs but has$not'been declared a prodigal
by a court still has full contractual capacity. Déviayahnon O\lj et 1 p eri 1o

Minors , .
=  Minors under 7 years of age >no contractual capacity,.not even for contracts benefiting
them 1irebuffoble preshqiotion '

*  Minors between 7 and 14 -> limited contractual capacity — r¢ Dubzahie DrRSMNAL I o
e 4T ~>limited contractual capacity and may only conclude contracts with assistance of

- their guardians. Without assistance they can only obtain rights, no duties.

v Contracts concluded by.minors without assistance are not void but voidables They can be
;ratified by.the minors.themselves upon obtaining the age of majority or by their parents on ~

_ their behalf.”




Generic Obligations ‘ T 1\

= Even where a minor had parental assistance in concluding a contract, he/she may claim
restitutio in integrum if the contract was to her detriment at the time of conclusion
*  Contracts such as for tand require permission of the High Court in addition to parental

perrmssmn

CERTAINTY

= Terms of a contract must be certain or ascertainable (capable of being made certain)’
‘= A term is certain if the exact performance is clearly described in the contract’
= If a contract contains a formula‘or method which enables the parties to ascertam the
performance then the contract is not void for uncertainty *
= Certum est quod certum redid potest ->something is certain if it can be made certain

Examples
Market valued of a 1999 Toyota Conquest with 200 000km on the odometer. -

2> Yes -
" “As much as X paid for his car”
2> Yes ’
A fair price
- No

Cost price plus 5% _
- Yes, can determine what the cost price of certain objects is and add 5% to that

Market value of a double bed mattress bought in 2004 and used only on weekends .
_-> No, it is a mattress - '

= A contract that is void for uncertainty is not irrevocably lost but is not valid until the parhes
have fixed the uncertainty. '

¥ Example: A and B have an agreement that A will buy B’s car for whatever A-will pay. The
contract is not vatid until A indicates a price and B agrees to that price.

= If acontract is divisible, whereby the vague term can be separated from the rest of the °
contract the contract wﬂt be valid and the vague term can be ignored.

.. GENERIC, ALTERNATIVE AND FACULTATIVE OBLIGATIONS . . L :

= A contract may contain terms creating certam obhgatlons and such terms auow ohe. ofibe____
partles :

=~ Performance can be selected from a ‘genus {class) of thmgs
v Example: 10 tons of first- -grade yellow maize ’l
\/ Any new 2007 BMW 5251 ' LT (9

Aitemative Obligations .

= Performance can be selected from two or more alternative p0551b111t1es
v Examples: Car A or Car B
v' Flat number 1, 2 or 3-

'Facultative Obhgatlons

= There is a primary obligation together with a quahﬁcatmn that the debtor can substitute

another performance if he wishes
» The creditor can only enforce the pnmary performance but the-debtor can'choose to deliver
the alternative performance e S :
Examples: Car A, but if you wish car B mstead )
The flat as drawn on the plan, but it may be substltuted for a flat of fhe same size

and similar floor plan, in the same buﬂdmg

RN




| DISCRETION TO FIX PERFORMANCE

A clause that provides a third party may fix performance is valid, even if the third party is
not completely independent of either of the parties.

* However, the court may set aside the third party's determination of performance if it was
made in bad faith, it was a mistake or’it was obviously unfair,” ‘

v" Examples: X and Y agree that Y will By X’s hoiise for what Z deems it to be worth (estate
agents) ] .

' A price to be fixed by the bookkeeper of one of the parties

o2 There is né discretion for one party to determine his own performance or performance of”

"% the othér party””

v Examples: Pay me what you want: | will decide what must be paid for the car

*  Most writers agree that such a term was void for uncertainty however many commercial
contracts contained those terms and they were enforced.

_ . Usually when persons purchase property the purchase price is not fixed in case and they

N7

therefore borrow the money from a bank and the loan agreement stipulated that interest is

payable; the bank then registers the mortgage bond over the property to secure the loan.

¥ Itis.common in a mortgage agreement that a bank can unilatera adjust the interest ratef
“payableé by the customeF and this is done according to’ g rate which changes
oVl time {rate at which banks lend miorey o clients). )

= . Example: A takes a {oan from the bank and the agreement is that A will repay the loan at an
interest rate of prime minus.%, so if prime is 12.5% A will repay at 11.5%/ If the repo rate is
reduced by 1% then the bank usually also reduces the prime rate by 1% so A would repay at a
rate of 10.5%. Yy
D

AP

* Rundnsenio 1) It isdiscretion to fix the other/Barty’s performance AND
» Ao - Ve 2) The discretion is subject to the@bitrio bono viri’AND
o (ithoy Pa/\{j ~ye 3) Itis pc}t discretion fcd ﬁx'rchase price or reqta_l"

It is uncertain whether discretion to fix performance will be valid if:

e

/ \ CASE: NBS, Boland Bank v One Berq River Dfr've A Absa Qank; Friedman v Standard Bank

- - 1999, SCA* - ; : _ .
> Issue: The court had to decide whether such clauses in mortgage agreements allowing banks

&

unilaterally to adjust their interest rates are void for vagueness.. . :

> Court held: “Save perhaps, where a party is given the power to fix his own prestation, or to

- fix a purchase price or rental, a stiputation conferring upon a contractual party the right to

determine a prestatioh is tnobjectioriable..All this does hot mean-that an.exercise of such a
contractual diseretion-is necessarily unassailable. it may be voidable at the instance of the
other party. It is, 1 think, a rule of our common law that unless a contractual discretionary
power was clearly intended to be completely unfettered, an exercise of such discretion must
be made arbitrio bono viri (according to the power of the decision of a good man - in other
words, not arbitrary.... The discretionary powers vested in mortgages by the relevant deeds
must therefore be subject to this inherent limitation.” o

> Legal principle: The judgement has limited application and discretion to fix performance will

only be valid if: . >
A bitvis bono v .
A(C(;.'yw'r\ o the powey of the
_deusC@j\ o cufd Wik _)
Sned avioiBa

1) It is discretion to fix purchase price or rental’
2) Itis discretion to fix one’s own performancé : : : -
3)_The contract expressly states that the discretion does not have to be exercised arbitrio bono

s g .

viri
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REEMENTS TO AGREE :

= Will a contract to negotiate a second contract be enforceable?. «

= Example: A and B agree that in 30 days they will negotiate a contract for the sale of A’s
house to B, but is that first agreement a valid contract? Hence, if after 30 days B does not
want to negotiate, can A go to court to enforce a contractual duty on B to negotiate. * -

o | L loote Ll
,LQ—»S" e A e den & Lo /J/ L Sy A L A
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CASE: Southern Port Developments v Transnet 2005, SCA
» Facts: Southern Port Developments, previously known as Tsogo Sun Ebhayi (TS), concluded a
contract for the lease of certain land from Transnet. They wanted to use the land to
construct and operate a casino. However, in order to do this they first had to obtain a casino
- license, This agreement (first contract) was therefore subject to the condition that it would
o }f_&\“ ! ~only come into force if TS’s casino license application was successful. They concluded a _
Q;S 2}0./ &7 second agreement (bridging agreement) which determined that if the application should fail:’

o
gé&f’x
)

Q\Q&f‘;‘d\y 5 _ “TS shall have the option to lease the properties.on the terms and conditions of agreement
* *&)\, - (alternative agreement) negotiated between the parties in good faith...should the parties be
: o-agre he terms.and conditions of’..the alternative agreement:.then the

, , nding on the parties””
T5’s license application was turned down and they wanted to negotiate a final lease
agreement with Transnet for the lease of the property.

Issue: Could the agreement to negotiate in good faith, which was contained in the bridging

agreement, be enforced against Transnet?

> Court held: This case differed from Premier Free State v Firechem because in that case
there was no provision for an event of a deadlock between the parties, however in the
present case the parties had given steps for such deadlock. It was not only just good faith

L, negotiations but there was provision to reach resolution and so the parties appeinted an

{ } arbitrator by means of a clause in the agreement. This arbitrator made the agreement

N enforceable because as the third person he would make a decision in the event of a
deadlock; thus the arbitrator’s decision rendered this agreement certain and enforceable.
> Legal principie: Agreements to agree are generally unenforceable unless there is a dead- ;
~ lock breaking mechanism stich as athirdpartyy = - =

. At time of conclusion of contract, it must be possible to render the required performances; if -
performance is impossible then the contract'is void from the beginning (ab initio) .-
- *  Subjective impossibility will not affect the validity of a contract .~~~ * -
= * Objectively impossibility will rendér a contract'void =~ = ¢ )

Objective Impossibility — rendoys  cnbatk voud ‘ : |

: » Performance would be impossible for ail people. if it was still possible for some people to
deliver particutar performance, it would still be objectively impossible

= Ageneric obligation cannot be objectively impossible due to the maxim: genus non perit (a

_genus cannot be destroyed) = : , _
However, if the genus is limited it is possible the performance will be objectively impossible,
B ' v -Example 1: “10 tons of first-grade yellow maize” -can never be objectively impossible
because even if there was no maize of that kind in the whole of South Africa, there would
- likely be maize somewhere else in the world . ' A ‘
v Example 2: “10 tons of first-grade yellow maize produced on B’s farm in 2007” - this will be
objectively impossible because if the crop fails in. 2007 then there can be no performance.
= An alternative obligation will only be impossible if all alternatives are impossible. _
= If the primary performance of a facultative obligation is impossible, the contract is void for
impossibility even if the second performance is still possible. .
Subjective Impossibility .Aotr nel Beck mud‘ﬁ“ o L
= Where a performance is not possible for a specific{debtor, even if it is possible for other
people, it would be subjectively impossible. 3 - e :
= The contract is valid} and the debtor is guilty if he is unable to perforn, o
= If performance-is physically possible but is totally impracticable Because performance is
highly dangerous,“difficult or costly, the performance will be regarded as objectively '
--impossiblei—— - : . : S T s mememms s s s

"
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*  The test is of commercial reasonabléness: practical and economic expedience and faimess.

v" Example: If a load of imported cars fell into the ocean while being transported they might
conceivably be retrieved by extensive searching, however this would be costly and difficult
and would make it practically impossible. Performance will therefore be deemed to be
objectively impossible. _ i ' ‘

*  Impossibility may be a resutt of factual or legat factors _

= If there is legal rule preventing a party from performing, performance will be objectively
impossible and the contract will be invalid.

*  Validity of the contract will also be affected by illegality. :

Al - .
CASE: Wilson v Smith 1956, WLD Ex(ephion fo tmpossioilly cansing il
> Facts: A portion of land was sold while both parties were under the impression that the piece
- of land could be subdivided. Unbeknownst to them a town-planning ordinance (subordinate
legisiation) prevented such subdivision at the time of the conclusion of the sale. It was
therefore objectively impossible to carry out the contract of sale _
Court held: Geneérally, a contract would be void if performance is impossible at the time of*

e
WU{}/\&M o its conclusion. There is an exception to this rule when it appears from the surrounding.

circumstances and the terms of the contract that the parties foresaw the possibility that

AV pertormance may be impossibility, and despite this possibility wanted to conclude a valid

contract.,--- . .
" » Inother words, they decided to conclude a valid contract, despite the risk of impossibility.
Usually the party who takes the risk of being bound to give an impossible performance, would
bargain for some form of compensation from the other party. Such contracts will be valid
. despite that fact that one of the performances is impossible. XFoees ) T i}/'
> Legal principle: A contract can be valid even if performance is impossible, if that is the?
* parties’ intention. * D & et Portiotn ﬁui\/}go&ﬁbl W7 bud shit workidd
‘&f ﬂﬁ& tv conclisde et volard conhact

el LS LR

e (Weses v S

: T T T ey
contract canakEENVAIOrMEVerbala N WITtING

There are two situations in which formalities are required:
. 1. Statutory formalities - [& islatiatireqiiresice
- formalitiesfor reasonsiorpalicy = -
Fimposed formalities - partiESREE R oW ormalitiessfor the valid:creationsalterations
orjcancellation s a contract. . - ‘

WL Ay

B-STATUTORY FORMALITIES

* gStatutory; formalitiesiare those formalities préseribed
contract’ -

R

- Tém ééféfrmme@apphca!gg lity of statute to an agreement, one MiStEHBtERRTNEEREPe 6P
- ldgfesmeRBioMich thelstatiteapptiss. |
= If the agreement is the type contemplated in the statute then the contract is subject to

g.the
eth ing/is réquifed for validity, the
‘of proof Warar
scontract.to.be in writing all th
cidentaliathat the parties it

If a statute.
are the;

It is problematic when parties use printed contracts and do not complete all the clauses on the
document; - e e T : ‘

. ) . wking G | tr o |
| PRESL&MP’HON - wling WWSW e purposes ¢ W@% |
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» CASE: Johnston v Leal 1980, AD

»  Pro non scripto - as though the terms were not part of the contract.
> Facts: There was a contract for the sale of land and the, appltcable, e§lslatlon was si1(1) of
\frac 7104969 The legislation
l“%" particularly the essenfialiaand. =mcrdenta!la (material 5,
; vriting: 0 be set forth with sufficient accuracy and particularity~ {\9\1 g
to enable identification of the parties purchase amount, subject matter and other material

W

> “The Blaintiff (i_eal) and the defendant. (Johnston) had a contract, forgthe sale of land whereby N
Johnston was to purchase the property, and they used a;printed: form?'l’he parties, property \
ccupation had been determine
umulated &

The appellant did not pay so the seller subsequently cancelled the contract on grounds of

) ' / P voutd be’ \
d not been fllled in and hence no amount or date of payment were specified. >
breach and claimed for damages.

» The appellant’s response was: in terms of s1{1) of the Formalities Act an agreement of sale

lbl wor W > Legal principle:

CON

b\omé'-

should be in writing (all material terms) and since not all material terms were in writing
(clause 11) the contract was void and unenforceable. The respondent excepted to that plea
so rejected it and the court a quo found in her favour. Appeal court found in favour of the
appellant.

document:
1. The parties had agreed to a suspensive condition that a loan ina certam amount should

be obtained by a certain date but by mistake theyiofiitied s 5
Parties were Gifiabl

}

VELO .dmén but by

 blank épace :
s js.valid as. onggas ‘there'is 2mutuall
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TRACTS SUBJECT TO STATUTORY FORMALITIES

There are varidus‘statutes prescribing formalities in relation to specific types of contracts:

Alienation of Land Act 68 of 1981 o ' . e | ;

“Alienation” includes any sale, donation or eéxchange of land
“Land” includes all interests and rights in land
o (Note: this includes granting seryitudes)
alienation of tand myst hein. writing and signed by both parties or. agentsf )
tten authority’ (52(1)
“Contracts for al1enat10n of land have significant economic value and the aim of formahtres is
to pr mote nd, reduce dlsputes

; W ch does not comply with the -
d? In addition, the following can be claimed:

.Buyer;, may recover 1nterests on: payments: mademAND‘compensatlon’for fiecessary
\expendlture and ef'ulqmprovementw

i - nt:of. the.land by the, -
HCNase lcompensatlon forany mtent]onal;«orneghgentldamage t6'the. land by the®
pur aser or any person who is respons:ble

,ormafnfc‘é‘a’ﬁ’a effectwelylé




Naticnal Credit Act 34 of 2005 _
< A credit agreement is a contract whereby a consumer borrows money or buys goods or
_ services but he does not make full payments immediately and mterest is charged on

outstanding amounts

= Formalities for these agreements aim to prevent the exploitation of consumers by reducing
certain information to writing:

= 593 of the Act provides that all credit agreements must be in a form prescribed by regulation
or if no form'is prescribed for that type of credit agreement then it must comply with the
prescribed reguirements for that category or type of transaction - -

= Non-compliance: does not render the contract void because they are not reqr.nrements for
validity of contracts, instead there are criminal penattles imposed by the credit grantor

. (s161)

*  (redit agreement may not contain certain clauses such as certain exclusion clauses (590)

= Forbidden clauses in such contracts are void and the court may sever those clauses from the -
rest of the contract or the clause can be altered or the entire contract can be declared
invalid if it is not d]VlSlble (590(4))

Suretyshl_ps (General Laws Amendment dct 50 of 1956)
) _ A contract of suretyship is a contract between the creditor and a third party (surety)
S whereby the third party undertakes to settle a debt in the event that he debtor defaults on

the debt.
= Due to potentially negative effects of such contracts, formalities aim to protect the third

party
= Contracts must be in writing and swgned by or on behalf of the surety (56) "The debtor need

not sign the suretyship
= Non-compliance: renders the contract null and void

,,...b.\
Ay

Electronic Comm’unications and Transactions Act 25 of 2002 ,

» The Act provides for the conclusion of electronic contracts that are subject to formalities.

= |f a contract is required by law to be in writing, an electronic contract will be vahd if it 1s

. accessible and in a manner usable for subsequent reference (s4(4)).
o = in cases where the law, requires the contract to be signed the electronic document must be .
T __ signed with an advanced electronic signature (s13 read with s1)

~ & Certain kinds of transactions are specifically excluded from the provisions and cannot be
concluded electronically:

1. Alienation of tand '

2. Long-term leases
3. Wills - ) ‘ :
4. Bills of exchange (cheques and promissory notes) : ‘ ' \?}-‘5(’ !
v This implies credit-agreements and suretyships can be concluded electromcal[y (,pﬂm“?on .

i .

RECTIFICATION OF CONTRACTS SUBJECT TO STATUTORY FORMALITIES -
% Rectification occurs when the contractual document incorrectly reflects the parties’

intentions
= - The court will rectify the document to bnng it into accordance with the parties’ true

, intentions.
= mﬂ)n whether a contract subJect to statutory formalities can be rectified will be

¢

VARIAT]ON AND CANCELLATION e ' o
] Cancei{atlon"’contracts requ1red by | law to, be in wrltmg may. be canceiled orally uniess ther
. contract contains.a non-cancellation clause 7
»  Variation: Any vanatlon J{change by subsequent agreement of the partzes) must, as.a generaif
rute, comply. with the formalities: prescnbed by:law" o

d1scussed under the doctrine o e e oo
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CASE: Impala Distributors v Taunus Chemical Manufacturing 1975, TPD

> Court held: formalities prescribed by law generally require that the whole contract be in
writing. If there is an oral variation then.the whole contract will not be in writing and this is

contrary to he law. ~
» Oral cancellation will not be contrary to the law as the whole contract is still in writing.

SELF -IMPOSED FORMALITIES

Setf-imposed formalities are those formalities imposed by the parties themselves.
Parties may agree to whatever formalities they wish, but the mere fact they agree to record
an agreement in writing does not necessarily mean writing is required as a formality.

Self-imposed formalities will always dépend on the intentions of the parties.
. € .

There are three possible scenarios:

1) The agreement will not be  binding unless and until certain formal requirements are met;
writing is thus a formality.’ A contract is only formed one the agreement is reduced to wntmg

2) Parties require their contract be reduced to writing simply to record the agreement

3) The parties may have a contract that is partially verbal and partially in writing.
Where there is doubt as to-whether writing is required for validity of the contract or merely
for proof, the presumption is that it is merely required for purposes of proof.

» Goldblatt v Fremantie: Only when it-is clear writing is a formality will the contract be vmd

if is does not comply.

Formalities are generally required for:
= Formation {conclusion)
2 Variation (alterations) - non-variation clauses
= Cancellation: non-cancellation clauses
*  Waiver of rights: non-waiver clauses
o Note: The fact formalities are required for one of these fanctions does not
necessanly mean-they are reqmred for the other functions

. ENFORCEAB[L!TY OF NON-VARIATION CLAUSES (Shifren Principle}

= Previously there were two opposing views regardmg whether parttes may vary a contact
' mformally despite existence of a non-variation clause:
.A non-variation clause restricts the parties”™ fresdoni to ehdnge’ the1r minds and alter their
- contract by subsequent agreement. Therefore, parties should be able to change a contraqt by

- mutual consent

ey

z’ Parties agreed to the non-variation clause and should be bound by it (pacta sunt servanda}. If
effect was-not given to such a clause it would be limiting the parties’ freedom to use non-
vanatwn clauses and therefore oral variations should not be allowed

» CASE SA Sentrale Graanmaatskappy v Shifren 1 964 AD?

> Facts: Shifren let premises to the appellant and clause 11 of the agreement forbade any
. cession (transfer of personal rights from one party to another) or sub- -letting without the-
written consent of Shifren. Clause 19 was a non-variation clause, and the contract also
contained a cancellation clause that entltled the innocent party to cancel the contract for
any material breach,
> The Co-op wanted to cede its rights under the contract to a third party and Shifren verbal!y
agreed to such cession but the parties failed to put this consent in writing.. Consequently the
Co-op was not permitted to.cede its rights in terms of clause 11 and such cession constituted’
a’breach of contract which entitled Shifren to cancel? E
» Shifren thus relied on clatse 11 {requiring written consent)and the Co-op argued that by
. implication Shifren agreed to change clause 11 since it gave oral permission for the cession.
- » Issue: Was it possible to orally change clause 11-in light of the non-variation clause? It .
depended on the nature and effect of a non-variation. clause:
»  Court held: The non-variation clause was validand there was no good reason for refusing to
support the clause as it promotes certamty The argument that it limits contractual freedom
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is not of much bearing because it is a self-imposed formality and pacta sunt servanda should
be given effect to..Contracting parties could effectively stipulated that any variations were
to be written and that oral agreement which purported to vary the contract would be

_ disregarded. A “non-variation” clause atlowed parties to make fundamental law for
themselves and a term in a written contract providing that all amendments to the contract |
comply with the specrﬂed formalities, is binding (remains in force),

Legal principle: Oral variation of a contract where there is non-variation clause will be
ineffective and the contract will be enforced as if there had been no vanatlon (unammously

reconfirmed in Brisley v Drotsky 2002, SCA)

Non- vanatlon clauses are interpreted restrictively 5o do not cover matters not spec:ﬁcally

stated in the clause.
Golden Fried Chicken v Sirad Fast Foods: oral cancellation, waiver and renewal of

contracts-with a non-variation clausewill be valid unless the clause spemﬁcal[y prescribes
formalities for those transactions. , .

FORMALITIES FOR CANCELLATION OF CONTRACT

Generally parties may cancel a contract informally, however a non-cancellation clause can
be prescribed with the effect that an oral cancellation will not suffice.
Example of clause: “no cancellatlon of the contract will be of any force or effect unless itis

reduced to writing”
A non-cancellation clause can be informally varied unless the contract contains a non-

" variation clause,

CASE: Impala Distributors v Taunus Ch‘emicel Manufacturing 1975, TPD*

. Non-cancellation clause

Facts: Clause 9was a non cancellation clause: “this agreement may be termmated by the
mutual consent in. writing ofthe parttes”

" Clause 18 was a non-variation clause “No variation offthus agreement shall be of any force or
-effect unless evidenced in writing”” .

Impata Distributors cancelled the contract orailly and Taunus agreed to such cancellation
{orally) however when impala.Distributors later sought to rely on th15 cancellation, Taunus -

. said it.did not agree to such cancellation in writing
Court held: If clause.9 had.stood on.its own it would not have prevented an oral cancellat!on

of the contract; the oral-agreement to cancel would denote a tacit agreement to scrap the:

-requirenment if writing for cancellation @nhd hénce.constitute a variation of the contract. The
- parties could thus have informally varied the non-cancellation clause. The presence of the

non-variation clause however, entrenched both itself and the non- cancellatlon clause and

-prevented oral cancellation of the contract | _
[Legal principle: The TPD extended the Shifren principle to nen- cancellation clauses so ‘

that where parties agree any cancellation and/or variation of the contract should be in
writing, they cannot cancel orally.

A non-cancellation clause applies to cancellation by mutual agreement only and it does not
affect the right to cancel for material breach , ,

RELAXING THE SHIFREN PRINCIPLE

Although it is sound in theory, in practice it ¢an produce injustices and hardshlp on strict
application

* "Example: where one party in good faith relles on verbal permission to act then stnctly
* speaking constitutes breach of written contract. The original contract would remain—

unchanged and the party will be in breach of contract. However, when the contract is no

longer suitable to the other party, that party could invoke the non-variation clause to allege .~ . -

breach and then cancels the contract.
Certain doctrines may be useful to mmgate the harsh consequences that rmght flow from

_ strict application of the principle



~ Good Fa1th

These are possibilities and have not be confirmed by case law:
1. Waiver
2. Estoppel
3. Norms of pubtic policy {gocd faith)

Waiver :
A waiver is a deliberate abandonment or surrender or an existing legal right by the right

holder, acting with full knowledge of that right.

s Waiver can be express or implied -

= It is always a question of fact and the courts are not eager to find that a person has waived
his rights- .

= Doctrine of waiver may be used to escape a non-variation clause if we can distinguish a tacit
waiver of right from a variation of the relevant clause It is difficult to draw distinction
between these concepts however,

= The main difference between variation and waiver is that waiver relates to rights which have
already accrued while variation relates to future obligations of the parties.

v" Example: X rents a cottage from Y and the rent is:payable on the first day of every month. In
terms of the contract Y is entitled to cancel the lease if X is more than 3 days late with any
payment. In April X is 5 days late because his salary was paid to him late. X and Y agree that
(1) Y will not cancel the lease because of the late payment for Apnl and (2) from May X will
only have to pay on the 7" of each month.
> (1) Waiver: Y had right to cancel the lease but waived it. (2) Variation: changed date of

payment,

= No-waiver clause closes the loophole afforded by waiver: “no relaxation, indulgence or
latitude which may be granted by a creditor should be construed as a waiver or abandonment
of any of his rights under the contract” :
The courts give effect to no-waiver clauses but intepret them strictly.
> Miller v Dannecker 2001: court held pactum de non petendo- {(agreement not to sue) did not
. _amount to a waiver and therefore was not affected by the no-waiver clause.
= = Unlike no-waiver clauses, pactum de non petendo does not amount to permanently
abandoning a right but agreeing not to enforce that rlght in court {for a specific period of

, t1me)

Estoggel
-« Estoppel is the creatron of an incorrect 1mpress1on ina party 5 m1nd and that party

reasonably relies on that impression; A will be estopped from denymg the correctness of the
impression created . :
v Examgl A creates the incorrect 1mpressron in B’s mind and B reasonably rel1es on th]S
impression to his detrlment then A cannot subsequently deny the correctness of this
impression.
In Shifren, Steyn CJ ment:oned that estoppel may soften the Shifren pnnc1ple
‘> Miller v Dannecker: Estoppel may be used as a defence to prevent the other party from
relying on the non-variation clause
»  Case law indicates that estoppel will not be successful in defeating the Shifren principle
because of the strict requirements for estoppel (Brisley v Drotsky)
= One reason it is usually unsuccessful is because it is generally not reasonable to believe that
an oral variation wilt be binding if there is a non-variation clause in the contract.

.?ely on a.non 'anatlon ctause w1ll bd

‘ omg so -on.grounds’ leiq
% Fraud exists where a party.deliberately leads the. other party to believe he will not enforce

the written contract so that the other party will breach the contract!

= Enforcing such clauses in these circumstances would amount to condoning the fraudulent and
unconscionable conduct of the landlord.

10
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CASE Brisley v Drotsky 2002, SCA*

Facts: The parties had entered into a written contract of lease in terms of a standard form
contract which determined that rent was payable on the first day of each month. The
contract gave the landlord right to cancel if rent was not paid on time and also contained a
non-variation clause statmg that all amendments to terms of the contract had to be in
writing.

» The parties subsequently concluded an oral agreement that for the first six menths the lessee
would not he to pay the rent by the first of the month, Pursuant to this agreement, the
lessee did not always pay on the first of the month. Five months later, contrary to the oral
agreement, the tandlord alleged late payment of rent and purported to cancel the lease,
arguing that the oral variation of the agreement was invalid because it was not in writing.

> The lessee argued that in the circumstances it would be unreasonable, unfair and in conflict
with the principles of bona fides if the non-variation clause was invoked. :

> Issue (1): Whether the Shifren principle should be retained or overruted. If retamed oral
variation woutd be ineffective, but if it was overruled the oral variation woutd be a good
defence against the landlord’s claim. -

» Court held (1): Shifren principle should be retained because:

" 1. There would be adverse consequences for commercial enterprises lf the rule was
changed

Would cause legal uncertainty

Would be problematic to prove subsequent variations :

In principte there is nothing wrong with entrenching clauses in a contract (Constttutwn)

It is a myth that the Shifren principle favours economically stronger parties; it protects

both parties :

> Issue (2): Could the principle of good faith be used to averride the Shifren pnnmple, hence .
could the non-variation clause be defeated if it would be in bad faith to enforce’'it.

> -Court held (2); Shifrer iple’ ot:be excluded simply:Because non-variation. clause’

- “would:be: unreasonabl%%nfalf?" and an conflict with.the; pnnmpre f | bonafrdeﬁ Good faith is
‘an ethical value that underlies the law of contract and informs various rules of contract law,

Ol W

however it is not a substantlve rule of law. . . .
= » Moreover; the 1 ] i g -
 hEldjthat principlelpre ___.'__
‘enforced even if it el i

¥ !n ity’, the“ nnnnnnnnn

overturmng‘fthe-;Shifren rinciple’ because the Court had already taken into account the -
various competmg interests in upholding the Shlfren pr1nc1ple »

> Legal principle:; SUff] g ~variatiof

| wishing.to: get around_@the pnnc1pfe,mu

n )
or_unconsci i abi[it f«
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Contents of Contract's%__,j-_;;jf

= Acontract is an obligation-creating agreement and the terms of the contract determine which obligations are

created . . .
= Not all terms create obligations: some are descriptive, interpretation clauses, facilitate proof of facts and some .

terms qualify obligations

Kinds of Terms
Essentialia; Naturalia; Incidentalia
*  Essentialia: Those terms identifying the type of contract being dealt with. The essentialia for a contract of sale
are the price and the object. If pretium or merx are missing it is not a contract of sale . 2o
= Naturalia: Terms automatically attached to a contract by operation of the law without being specifically included
by the parties. Example: warranty against latent defects . : : : - -
»  Incidentalia: Terms covering residual matters for which parties wish.to make special provision or.to alter or
exclude the naturalia - S '

*  These classifications are important for certainty: K Sy . R S
=  Essentialia are the minimum terms on which parties must agree before the contract can be binding W
= Incidentatia are not computsory but if parties wish to include them they must reach agreement before the
contract will be binding - . o T
= if parties wish to exclude naturatia they must reach agreement on the exclusion, - - R
= Also important for formalities: contract must be in writing 10 be valid in some cases so the essentialia and
Incidentatia which the parties want to included must be in writing. Naturalia need not be in writing

Express; Implied; Tacit-terms 7 SRR . ,
v Express terms: parties agreed on expressly, verbally or in writing L LR 7 -
= Implied terms: part of the contract by operation of the law (or trade usage) if the parties did not tacitly or

expressly agree on the inclusion o R
= Tacit terms: parties did not expressly agree on but which are read into the contract because of parties” actual or-
imputed intentions . L o .

Terms and Statements T A ’ :
*  During the course of negotiations parties may make statements of fact or opinion to in duce the other party to -
contract, . - - _ .o : L . P : o
=  These are pre-contractual statements and are not usually intended to form part of the contract. However, it is
’ possible parties intended the statemerits to be terms of the contract in the form of warranties, conditions or
- assumptions o ' : o o _ .
= Itis important to distinguish between pre-contractual statements that forim part of the terms of the contract.

lnc'orporation and Interpretation of Terms ®
Two important questions must be considered;
{) Which terms form part of the contract? ..

This deals with incorporation

{2) What do the terms mean? , e e T

Once it has'been established the ferms are fncorporated it must be- determined what the terms mean and this
is dealt with under interpretation e " L T :

Note: only interpret express terms

INCORPORATION OF TERMS INTO CONTRACT & " *i+ .+~ - . -

A contract may contain express, implied and tacit terms and the rutes of ihcorporation indicate how these
terms form part of a contract. There are special rules relating to each type of term: . :

INCORPORATION
: / L e ————— e
EXPRESS TERMS ) : IMPLIED TERMS |- TACIT TERMS |

Incorporation by Reference Terms implied by law &itris: AR “Nature

Parol Evidence rule . . Terms implied by trade usage . Q’[éc assity

Caveat Subscriptor 216 4 ) Coy o FATS 3 Lo . /\ ‘ -
Ticket Case rules 4/ gig a5 eregdee LT - Y T
PP Y # B B T T T T BkiRess Officious ¢ G

efficacy  bystander ¢ ¢"




EXPRES_S TERMS

v Parties may have suggestions during negotiations for- contract but not all of these suggestions become-
part of a contract and so rules for express terms help to determine which terms are incorporated into
the contract. .
+ General rule: only express terms that the parties mtended to form part of the contract will be

incorporated

*  No special rules apply if a contract was concluded purely verbally.

©  The party alleging the terms form part of the contract has the onus of proving it was mtended to be
incorporated.

*  Having a written contract is advantageous as it is a form of proof and there are four rules which can

be used to determine incorporation.

{1} INCORPORATION BY REFERENCE

not be repeated in fhe contract as long as the othendocument&an perrdentmed wrth‘?
ntyj‘fﬁ

,
At"anatction there are specific “terms of sale” contamed inan advertrsement

o (2) PAROL EVIDENCE RULE" S L
s  Applies to wntten contracts fegardless of whether writtng was intended as a formality or merely as-
proof -
% Parol evidence {extrinsic evidence) is evidence outside. of the written contract itseff and mc[udes .
. e\ndence of what” ‘the’ partres did. before, during or after the conciuston of the contract.
The rule has two components: .
= Integration rule - what forms part of the contract
= Interpretation rule - meaning of express terms of contract
. % - lntegration rule: when a contract has been reduced to writing the wntten document is generalty
) regarded: as the exclusive memorial of the agreement between the parties, - . . -
~»  Courts will assume the parties intended the document to reﬂect al! of the express terrns of the Ce
: “contract e
= e " Court witl thus not consrder parol ev:derrce ‘that dlffers frorn the wntten document. .
CASE: Union Government v menr Prpes 1941 AD- : B e
> “when-a contract has been reduced to writing the wntmg is, in general regarded as the exclusive
. memorial of the transaction arid..no evidence to prove its;terms, ‘may be given except the.» %
- document or proof of its contents, nor may “the’ contents of the document be contradlcted altered
added toor vaned by pardl ‘evidence.”~ el
{" =4 When parties reduce the whole agreement to writing the document is the best evidence of that

el consensus and parol evidence thus is not useful and a waste of the court’s time.
’ = The rule aims to reduce dlsputes about whrch terms form part of the contract and save trme

Exceptions :

Application of the rule means external evidence is NOT a[lowed
(1) If the parties intended the document to be the sole memorial of their agreement - rule applies
The parties interided the document to be a partial record of the agreement >not apply (Extrmsrc
evidence may show the parties only intended to record the contract partiaily).
. v" Example: parties write down the most important details of their agreement but they intend other- ) S .
T 7T T termis which they discussed verbally to also form part of the agreement. Parol evidence rule will not o
apply and a party may bring evrdence to prove the verbal terms : .

' [2) Only apphes to express terms ->not applicable for tacit or 1mphed terms
{3) Evidence disputing validity of contract —>not apply
{A party may always bnng evidence to show the contract was invalid or vord)

{4) Evidence regarding subsequent verbal vanation to the contract not apply
- This is subject to the Shifren principle

ALY
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{5} Rect1f1cat1on of the document —2>not apply
If party alleges the document incorrectly reflects parties’ intentions such as by omlttmg aterm or
recording it incorrectly, rule does not apply
v Example: A party may bring verbal evidence that the parties intended the contract to contain a
voetstoots clause but that it was left out of the written document by .accident

(6) Evidence that the document was a simulated transaction Snot apply

(7) Evidence that the entire contract was subject to suspensive condition Snot apply _
> Sealed Africa v Kelly 2006: Qral evidence that the contract was subject to a resotutive condition >
rute applies. This is because such a condition by its nature contradicts the terms of the written
agreement and such evidence is therefore excluded by the parol evidence rule. :
Evidence may be brought of a collateral oral agreement which induced the written contract.
The test seems to be that the oral agreement has to be a separate contract and that it must not be
inconsistent with the terms of the written contract. .

Evatuation : _
= The rule is subject to many exceptions, some are hard to distmgmsh '
= . Rule has been called confusing and misleading
= Existence of so many exceptions undermines the purpose of the rute to recfuce dlsputes
e *  Prevents the courts from finding and giving effect to true consensus of the parties, because it
£ exc[udes evidence of verbal agreements,

{3} CAVEAT SUBSCRIPTOR :
5 “Beware she who s"'

e

)
*
o

*
e

2,

*,

e ‘ ; :
"= Thisigan except:on to the pnncxple that partles must reach sub;ectwe consensus on the terms of a
contract. .

(4) TICKET CASE -~ !
% The document contalmng contractual terms.was ot signe
4 The rules’ prowde,bthat a party will be bound to the terms

47 A
he document if helshe WS,

- willing to'be bound of i the other party” took reasonablé’s o bring those terms to-his attentiofi.
=  The name is denved from the fact that such terms are usually prmted on the back of t:ckets or on
signs . - i
TACIT TER‘MS*

b Nature : i :
" a Tacit terms. afe read into a contract to ﬁll gaps that the part:es d1d not expressly agree on.: They can
exist in two forms:
< Unexpressed terms:: Terms both the partres intended to form part of the contract butﬂwhlch they did: d|d3i
+ not_express, Terms are normally so obwous the parties did net think it necessary to express them
% Imputed terms: Terms that the parties: .did nat think abotit but:if:they:had thotight-about the feris
- they.would have.agreed upon. them} They are read in because of the parties’ hypothetical mtentlon

£

. e

= The key is necessityy
~ = To decide whether a term is a necéssary lmphcauon
test:

Business Efficacy | ) R ‘ M{V e,
@ = s the term necessary to give busifiess efﬁcacy to the contract? bU\fJ\M\SS Q&&\ CO\(ﬂ J COW\WLE!’U{UJ v

.= Will the.contract be commerciatly viable without the term?
= If not, then the term will be incorporated into the. contract o

Test: Necessary Implication v 7’ y Te c A |m P lc 50 Le 3’
of the co

ntracts the courts use a two-pronged

CASE: West End Dmmonds v Johannesburg Stock Exchange 1946, AD
> Facts: W Co entered into a contract with the JSE to list their shares on the Stock Exchange HOWEVE'I'
thereafter W Co went bankrupt and was hquldated The JSE then removed W Co from the [ist of

d { 2L
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companies on the Stock Exchange and W Co argued that the JSE had no right to do so and had
committed breach of contract.

Court held: The centract was subject to a tacit term that the JSE could remove W from the listing zf
it was liquidated. The term was necessary to give the contract business efficacy as JSE could not-

list an insolvent company.-

é Ofﬁcious Bystander Test

Officious bystander is & busybody,-someene who gwes adv:ce even if he has not been asked .

What would have happened if such an officigus bystander was present while the parties were.
negotiating.the terms of the contract if he/she had asked them whether the wished to mclude the
tacit term?

_If they would have agreed on the term, it will be mcorporated

CASE: Reigate v Union Manufacturing 1918, KB

S

“A term can only be implied...f it is such-a term that it can be conftdently said if at the ttme the
contract was being negotiated someone had said to the parties: ‘what will happen in such a case?”.
they woutd have both replied: “of course and 50 witl happen we did not trouble to say that, 1t is too
clear”

In applying these tests the courts take inte account other factors: - -

_termis reasonable or

Other express terms of the contract : : : . L
(Surrounding circumstances =~ - ‘ bwjtq}}z gms; _&Wﬂd."'ﬁ s

Speaal knowledge by the parties.

IMPORTANT The cor 'notke' iy 'read tacit terms Into the contract' 1t is not enough that -

The test 1s'on necessity - ' '
It is not whether two reasonable part1es would have’ agreed on the term but whether the particular

parties would have agreed (subjective test)

CASE: Wilkins v Voges 1994, AD* o Lo = SR o f-?,

»

P

Facts: V bought a piece of land from W and W knew that V mtended to develop the landasa -
township, However, V did not know that the local” mumc1pal1ty wanted to.build-a road thought the
land which would prevent him from developing it as a township. W knew about the municipality’s
plans but said nothing abeut them. V alleged that the contract contained a tacit term that the setler

" . warranteed/guaranteed that no obstacle existed which might délay, interfere’with or limit V from= =~ & °

developing the land as a township.  The court found in favour of W, that there was no tacit term, F—
Court held: The tacit term that V proposed was not readily reconcilable with the agreement because . :

the agreement placed no such obligation on W, there was no incentive for-W to agree to that.

obligation, there was fundamental inconsisténcy about seeking to rely on an imputed tacit term

. because this would arise when both parties would have regulated the term if they had thought about

it yet at the time he the respondent must have been aware of the development. Even if W-had been
aware of obstacles it could not be.an imputed tacit tefm because that requires that it is read into the.
contract if both partiés overlooked it (but he had knowledge} and it was inconceivable that he would
have agreed to such warranty considering he had knowledge of the obstacles. Finally, a termso-
obvious to the parties as to occur as a matter of course would most likely be uncomplicated and this
was not, and since it was a written agreement the, courts’ G lmport tacit terms into}
contracts and not a singie compelling reason had been ¥ convince ‘the c:ourt to do so. ¥

> Legal Ertncigl ew
IMPLIED TERMS

Terms implied by the law

Terms implied by trade usage

Implied terms are incorporated into a contract because of the, operatlon of a legal rule J (\QCWW Ud\w\
They automatically form part of a contract éven if the parties did not agree to. them
If parties expressly agree to exclude them then they will not be inctuded
Example: warranty against latent defects:insa contract of sale
The tegal rute imposing the 1mpl1ed term may come from common law statute or trade usage

—Trade usdge refersto an established practice in a certam trade or busmess



= Terms are implied by trade usage when a partlcular practice in trade is so comman that people
involved in that trade will assume that practice is a term of the contract,

" Requirements - practice must be: -
1. :Hong-established -
2. Re :

asonable
3. L%mforml observed - . .
4. Ciertam Y : : b"\‘]'d“w&k‘d uvim«\ p\”‘“'\"bk UNJVJM -C’ﬁ“"" A[{ .
5 thiversal (well-known)” o o ‘ H1M
‘gti the requirements must be met : o ke

CASE: Bertelsmann v Per 1996, TPD

¥  Facts: B was an advocate who had been briefed by an attorney P, to represent a client in the High
Court. The attorney was merely acting as an agent for the client and the contract for the advocates
services was thus formed between the advocate and the client not between the advocate and the
attorney. Due to privity of contract the advocate could only claim payment of his-services from the
client. Nevertheless it has become common practice in the legal profession that the briefing attorney

. will pay the advocate and then claim the money back from the client

» B and P did not discuss this issued when B was briefed by P. After B had comp[eted the case he sued P
for payment and alleged that the practice of attorneys paymg advocates had become a trade usage

- 50 it was an implied term that P would pay him.
»  Court held: The matter had to be referred for evidence:sThe
A Jpractlc% 1d | become a trade usage tnless there was évid

spread" 1t was un:versa1 and“ﬁhl inly-chserved, .

bk e, dniin.

INTERPRETATION OF EXPRESS TERMS* = . . . T
Interpretation is concerned with how the courts find meamng of express terms: .- .
= Interpretation is not applicable for implied or tacit terms.
= The process of interpretation is aimed at finding the corimon evidencélof the parties, however since
parties’ own evidence is unreliable interpretation must be dealt with using objective factors.
= Courts yse a staged approach to interpretation/(Delmas Milling approach):

ld not find. whether the

ﬁ’é‘é“%“j '___N”'o”"%de |

e First stage - linguistic treatment (written or verbal terms of the contrac
o . _— Second stage - surrounding circumstances
‘ o Third stage - canons of construction

= - The general approach to interpretation fsclosaty all:ed o the parol evrdence rule which apphes to
_.-written contracts and has two camponents: integration and interpretation -
‘v . Ininterpretation, the court may only look at the document to ascertain the meamng and this ru[e has
. - exceptions .
% If the meaning of the contract is unclear after the court has examlne the document the courts may
“hear oral evidence as to the meaning.
o : = . Courts will not look at all available evidence in the first stage of mterpretatlon. Instead they try to
{0 o " determine meaning of terms by locking at the contract itself. .
v The other stages are only con51dered if the meamng of the contract is stu[l clear and unambxguous

CASE: In re Soper s Estate 1935 o

> Facts: Ira Soper was married to Adeline but wanted to start a new life so he pretended to-commit
suicide and moved to a different town where he assumed a new name {John Young) and ‘married’
Gertrude who was unaware of his previous tife. He also formed & business partnership with X who was
also unaware of his background. One of the terms of the partnership contract was that if one of the
partners died the other partner had to pay the proceeds of an insurance policy to the deceased’s
partner’s wife.

> ' Ira committed sbicide for real and Adehne read about the suicide in the newspaper and realized that
the first suicide was fake and so she was still married to lra She cla1med the proceeds of he
insurance pelicy. .

%> Issue: Did “wife” refer to Adehne or Gertrude (wife at time partnership was concluded)

» Court held: The first stage of interpretation only looked at the contract itself and the words used-
were clear and uhambiguous? the money had to go to Ira’s “wife”, meaning legal wife, so Adeline

- could claim:Surrounding circumstances were not considered’as solution was found in the first stage.
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3 Delnas Mtllmq approach
] S

ST AGE ONE: INTENTION AS EXPRESSED IN CONTRACT*

% *“Linguistic tréatment”
% Consider words (written or verbal) used by parties in contractmg

o

*

General rules
1.~ Interpret words according to their ordinary grammatical meaning (dictionary meaning) but the
court may deviate from that meaning if lt would lead to results whrch are inconsistent with the rest
of the contract. - :
2.7 Consider meaning of the word or phrase in the context of the contract as a whole.
’ *+  The court will look at background evidence or factual matrix of the contract. The precise
meaning of these phrases is unclear however it is clear that evrdence of an !dentlﬂcatory
nature to identify persons and objects referred to, are allowed. + _ry b oo gl Tl L e ’
- CASE: Pritchard Properties v Koulis 1986, AD
“Latter” was crossed out on their printed contract - . R
>  Facts: K leased premises from P in terms of a long-term lease The contract provided that the lessor 17 w=iee 78 A
{P) could terminate the lease with one month’s notice “if the lessee fails to pay the rent..promptly :
on the due date, or if the lessee contravenes.. .any...of the other terms of the lease and fails to
remedy such;ﬁfafé?‘breach within seven days after the recerpt of written notice callmg upon him to
do so”
K failed to pay rent on time so P términated the lease with one month's notice,
Issue: Did P first have to glve K7 days wntten notrce to remedy the breach in terms of the clause?
= - e l _

vvYYy

B s ur_,t;;should*take*accou iof:
> Court helclm The cour

Hicircumstance
andghemgm

could only consrder ewden
not be construed: ClAHsE: _ | : .capable,,of‘mterpretatw and R
-cWift ; rrotin '"f . 15 ance%utmde the written contract
inferenc » “atter? -, Wave no p‘lC‘Ub-

d‘_‘hence’rnqu e under: stage‘l {lmgursﬁ}c n
cmwltt | i To o m«i

. % Some cases have held that background evrdence includes ewdence of the nature and purpose of the
contract and its genesrs (events leadmg to it’s formatlon) e S ('L) (N\ Cmﬁld-ﬂf

CASE: Botha v Venter 1999,0PD - |00 k at cantaxt Z wpog.g gﬁ (mlmd £ Wméurc m

. > Facts: B bought a pump engme from V and the contrac pulated thakthe engine was to be ‘in
i o - working order’. The engine worked for 6 hours and then broke down. The question was what the lelkbl.‘_ Wb\l‘ﬂ,&@d’
: phrase ‘in working order’ meant: V argued it meant the engme had to work at-the time of delivery ] &
and that he had not breached the contract.
» Court held: In‘order to determine the meamng of the phrase, the court looked at the purpose of the .
contract, V knew that B had botight the engine to pump water from a borehole to 3 dams and that it
would take approximately 36 hours to fill the dams. The phrase ‘in working order? therefore mean
that the engine had to be capable of workmg for that amount of time. V therefore breached theé
contract. .

,wc l" }

‘= {f clear meaning can be found from this stage that meaning will be given to the contract. Itis

. irrelevant which party the meaning favours.
=  Only proceed to stage two if the contract/clause is still unambigLious and unclear after llngU!StTC

treatment

STAGE TWO: SURROUNDING CIRCUMSTANCES ‘ LT T T e e
o = The concept of surrounding evidence is much widerithan background ewclence as is used in stage one.
= Includes evidence of matters probably present to the minds'of the parties when they contracted as
well as the conduct of the parties after concluslon _ o o
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CASE: Van der Westhuiren v Arnold 2002, SCA

» Facts: A bought a car from V and they agreed on a price, and because-the vehicle was in poor
condition they discussed thé issiie of road-worthiness. They then entered into a written contract that
the car was sold “voetstoots® and that no warranty whatsoever:has been given or is given to the
huyer or seller or his agents. Four months later the true owner of the car (a bank) claimed the car-
from A based on the implied warranty against eviction (part of the naturalia of a contract of sale) . .
> Issue:'Whethér the phrase “no warranty whatsoever has been given or is gi o the I;)uyer by the o
seller exclided the 1mpiied warranty against eviction —-cl\th il gy CWQIL W {rplazd {'&mf t ( 4 MILM’[ m!
> Court held: The contragt was ambiguous so surrounding circumstances had to be considered, It :
includes evidence of matters that the parties probab!y had in mind when they contracted. The
parttes had only been concerned about the physical condition of the car and had never thought about
the possibility that the buyer might be evicted. :

< Evidence about what the parties said durmg negotiations is only allowed as a last resort if T " ) w}“
consideration of the factors set out above does not lead to a clear conclusion on.the meanmgj %’5’ {

' THIRD STAGE: CANONS OF CONSTRUCTION . R
< If-aclear meanmg for the term cannot be found from surround:ng crrcumstances the court w1ll apply
certam rules . . .

Equitable construction" - :
B : - < Court finds the fairest mterpretatlon :of the term 50 that one party is not unreasonab[y advantaged
{ ‘ over the other
- g Adopt interpretation which leads to least convenience

Construction favouring validj_ty ' # e
< If a phrase is capable of two meamngs,uone of Wthh leads to mvahdtty of the contracty the meamng
making the contract vahd will be used+ .

Erusdem generis® i

% *Of the same kind”* oo : ’

<+ Find the meaning of general terms that are used together Wlth the words of a specific nature.

< -Court will {imit the wide ambtt of the general would to matters similar to the thmgs covered by more
specrflc phrases =~ -

. Change of language . ' - ; o
' % If parties warded ofte’ c!ause ina partlcular way and they word a similar clause dlfferentiy, the court

assumes change of wordmg meansthe clauses should be mterpreted d:fferently :

‘Contra proferentem"
% Use as {ast resort - ) .
& Aterm will be mterpreted -against the party who was respon:ubte for the wordmg of the clause
"% Reasoning is fhat the drafter should have made sure the clause was clear and: unambiguous” - .
_ . % If it is not clear which party chose the wordmg, the clause w1!l be mterpreted in favour of the debtor=
£ o for that performance o :

RECONSIDERATION OF THE STAGED. APPROACH : : T
Has been criticized because the dividing line of 1nterpretat1on between the stages of mterpretatwn is
not clear, such as distinction between background ewdence (stage one) and surroundmg :
circumstances (stage two): :

¥ Delmas Miiling v Du Plessis - court held ewdence of matters’ probably present to the minds of the
parties were part of surrounding circumstances -
»  Van der Westhuizen v Arnold - court held it was part of.backgmund evidence -

= Courts do not keep to their Gwn rules, such as by skipping to stage three instead of startmg with

o . stageone,__ .
= = Staged approach prevents courts from finding the true mtentlon of the partles.
RECTIFICATION OF CONTRACTS* ~ ~~ . . &
r—— % Rectification occurs when a written contract whrch mcorrectly reflects the partles common intention

is rectified to reflect the parties’ consensus.
=  Based on the idea that courts will enforce the part1es subjective agreement’ arid rot declared

agreement (will theory v declaration theory) -
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»  Rectification does not change a contract but the actval document -
- = Inorder to get a document rectified a party must prove:

1) The common intention of the parties ~ B

2} The document incorrectly reflects the intention 6f the parties

- 3) The incorrect document was due to a mistake by one of the parties

o Some argue that mistake is an unnecessary requirement and rect!ﬁcatton should

be possible whenever the document does not correctly reflect the intention of
the parties. : .

Common intention

|

Incorrect reflection cf intention

|

Mistake

CASE SA Breweries v Ribeiro 2000, WLD

» Rsigned a document acknowledging that he owed money to SAB Later he alleged the document was
incorréct and he did not personally owe money but the company. .
» The court refused to rectify the document since R could not give any explanatlon why he signed the

document if it was incorrect. _ : . .
~ » Documents may even be rectified if it would lead to invatidity of contract: : - S(O
CASE: Akas:a Road Surj"acmg v Sboredlts Holdings 2002, SCA - - : B : \b 6‘
>. The court gave the example: A and B agree A will sell an unspecified portion of h1s farm to B but the N \6
written document incorrectly states that A witl sell his hotel to B, The true agreement is void for N LS‘}
\ ‘i

vagueness however if the court refuses to rectify the document it would result in enforcement of an
umntended agreement The court will thUS rectify the document which will be vo:d for vagueness /‘{(}‘ 0

CONTRACT S SUBJECTTO PRESCRIBED FORMALITIES
" Can a contract subject to statutory formality be rectlﬁed?

o Land t

- s

e ?gwt would be unfair to enforce a document that. nerther partantended ,,,,,,,,,,, e = 2
.= rgument a amst rectn‘" cation: it would undermme the purpose of statutory formalttles (ehmmate o
® Courts have chosen acompromlse e ' s - S '

The document can be rectified if it appears valid :
= “Court looks at the written décument and asks whether it appears vahd prrma facre thhout hawng

regard to evidence. (naplviak ke prese
e Court will not take into account which terms the parhes intended to include in the contract; s1mply

look at the document and ask whether it looks valid (if it contains all material terms)

Document cannot be rectiffed if it appears invalid - QSSW“‘ Ty M:’&nj
R Document cannot be rectified if an essential term is m1ssmg

CASE: Weinerlein v Goch Buildings 1925, AD
Rectification allowed - certain ' ' ,
> Facts: The parties entered into a contract for sale of a piece of land describing it as “stand nr 589" ‘ / 4
zcch&we

- However, this was incorrect as the parties intended to buy and sell stand 589 and 587..
»  Court held: thé document c¢auld be recuﬁed since-it. appeared valid on the face of it (contamed

descnptlon of land being sold) ) . [

‘CASE: Magwaza v Heenan 1972, AD -
- Rectification not granted - uncertain

> Facts: This case also dealt with sale of land? the clause descnbmg the property referred to a map -
- that indicated the extent and boundaries of the land, however they did not attach the map.
> Court held: The document could not be rectified because the document did not comply with .
. formalities for sale of land because the land was not identified. " )( n 0{ Ve (,ﬂd7 ¢ C; d C g(
. . W&
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Johnston v Leal
> On a printed contract, clause 11 related to the suspensive condition whereby the purchaser had to
raise up a loan but the amount and date by which it had to be done were left blank.
> This could not be rectified even if the parties reached agreement on inclusion and forgot to fill it in
because this is subject to statutory formalities as it is for the sale of tand and it does not appear to
be valid on the face of it because the certain matenal terms were not stated.

RELATIONSHIP BETWEEN INCORPORATION INTERPRI:TAT!ON AND
_RECTIFICATION

If a dispute arises as to contents of an agreement, it is possable that more than one set of rules may be

involved
Courts approach such problems in the fol[omng way:

1) Determine the express terms of the contract using rules re[atmg to incorporation of express terms

2} Determine the meaning of the terms by interpretation of express terms

3) Ask whether the parties intended the disputed term to form part of the contract but omitted it from
the document by mistake. If so, the document can be rectified to insert the term

SPECIAL TERMS
EXCLUSION CLAUSES*

-+ Exclusion clauses are terms which limit or exclude the tiability that a party would normally have had
in lawa
The parties could exclude or alter liability:
1. Imposed by a term implied by law (naturalia)
2. Breach of contract
3. Any misrepresentation made during the course of negotratrons
4, Dellctual damages and losses .

Exampte - Exclusuon Clause : :
The visitor’s parking perinitsissued at the University contain the followmg clause “The University_ accepts no
liabitity whatsoever for damage to, loss from or theft of the vehicles, their attachments or contents from
whatever cause ar:smg Vehicles are dnven and parked on Umversrty property at the owner's nsk”

Must first determfne _|f_ an, exclusion clause has been lNCORPORATED intoa contract

-!ncomoratlo

*  The onus of provmg whether an exclusion clause has been mcorporated is on the person \mshmg to
- rely on it.
* if the document containing the clause was signed ->caveat subscnptor
.. = If'the clause was printed.on a ticket or a sign and reasonable steps were taken to bnng thrs to the
o - attention of the other party -> ticket case rules . .
o = If document contarmng the’ clause is referred to —)mcorporatron by reference.

CASE: Afrox Healthcare v Strydom 2002, SCA : :
> Strydom argued that he did not know there was an exclusion clause and that the admm:stratwe clerk '
had a legal duty to point it out to him,
- » The court found that the hospital could rely on the exclusion clause and they were not liable. The
court relied on the fact that the exclusion clause was expected and the administration clear did not
have a legal duty to point out the exclusion clause,

- ESCAPING EXCLUSION CLAUSES -
= Exclusion clauses exist for protectlon of one party however in some instances they lead to
~ exploitation, especially where there is little negotiating power.
= The courts strike down or try to m!tlgate the effect of such clauses

- Two main ways of hmmng the effect -
1} . Striking down on the basis of invalidity .
2) Mitigating the effect of the clause by restnctwe mterpretatmn



P

‘ Excludin&lfabiiity for the intentional wrongdbing of an employee. - - = SR

{1} INVALIDITY

_ An exclusion clause may bie invatid for any reasons affecting validity of contract

= It the clause is invalid it can be severed however if the contract is not severable the contract will
fail. )

It may be invalid because of:.

Lack of certainty

Failure to comply with formalities

Impaossibility :

Lack of agreement

{llegality

RESSE SN

Lack of consensus _ : )

»  Parties must meet subjective agreement on all the terms of the contract; if one is unwilling or
unaware to the exclusion clause, he should not be bound to it : _

= . This is qualified by the rules relating to mistake: the clause may still be biding despite the absence of
subjective consensus is party reasonably believed that the other party consented to the clause

= Aparty wishing to escape an exclusion clause on the basis of lack of agreement will have to prove
there was no actual consensus on the clause and in-addition that the other party did not reasonably
believed there was such consensus. : - .

= Consensus obtained in an improper manner: duress, undue influence, misrepresentation.- a party may -
set aside the contract and invalidate the exclusion clause. o

KOMMON LAW ILLEGALITY -

Bxcluding liability for fraud
% No (invalid and unenforceable) S S -
. " ltiscontrary to public policy to exclude liability for fraud. Insofar as an exclusion clause purports to
exclude liability for fraud committed by a party the clause will be invalid and unenforceable. (Wells
v SA Alumenite) _ ' . _ :
= If the clause also excludes liability for non-fraudulent conduct the part excluding fraud may be
severed S e T ‘ o

Excluding liability for intentional misconduct (dolus) - -+ -
% " No-(invalid and unenforceable) - . N S
*  ltis against public policy to exclude liability for damage caused intentionally and.intentional breach
of contract {Government of RSA v Fibre Spinners & Weavers) T

< Yes, as long as the employer is not benefiting - o - o Lo

*  Vicarious liability means that an employer is liable for his employee’s wrongdoing while in the course
and scope-of the émployment. ST L T o

*  If [iability in this instance could be excluded it would condone intentional misconduct, however the
employer cannot be responsible for the intentional wrongdoing of his employee and he should be
allowed to escape liability. S Do . R L

= If the employer benefited from the intentional misconduct of his employee then the clause will be - -
invalid and unenforceable but if he did not the clause will be upheld. S S

CASE: FNB v Rosenblum 2001, SCA

»  Facts: R rented a safe deposit box from FNB in which certain valuables were placed but the contents
were stolen. R sued FNB for the loss caused by this theft, alleging the employees of FNB had
committed the theft themselves or caused the theft by virtue of their negligence. FNB invoked the
following clause in the contract: - ’ . L

¥ “The bank hereby notifies all its customers that while it will exercise every reasonable care, it is not
liable for any loss or damage caused to any article lodged with it for safe custody whether by theft,
rain, flow of storm water, wind, hail, lighting, fire, eXplasion, ction of the elefments or as'a result of
any clause whatsoever, including war or riot damage and whether the loss or damage is due to the
bank’s negligence or not” = - .

> Issue: Can an employer exclude vicarious liability for the willful misconduct or theft of its employees?

> Court held: A clause that excludes vicarious tiability of an employer for theft-or other wiliful - - -
misconduct committed by its employees is not in itsetf contrary to public policy. However such a
clause would be against public policy where the emplayer benefits from the employee's wrongdoing.
FNB did not benefit so the clause was valid. o - _

10
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excluding Hability for negligence and gross negligence

% Yes as long as it is clear and unambiguous . .
* It is not against public policy to exclude tiability for negligence and gross negligence as long as it is
done. clearly and unambiguously (Afrox Healthcare v Strydom) ) ‘ -

Excluding lfability for breach of contract

% Yes . .
*  One can validly exclude liability for breach even if it is fundamental breach of contract,
*  However, there is a presumption that the parties did not intend to exclude liability in such
circumstances; the wording of the exclusion clause must thus be clear and unambiguous.

CASE: Elgin Brown v Hame}' Industrial Machinery 1993, AD

> Facts: There was a contract between EB and M whereby EB would overhaul two fishing trawlers

Including their engines. The engines were also required to be thoroughly tested before delivery;
‘however EB failed to overhaul and test the engines and thus committed breach of contract. The -

. contract contain an exclusion clause limiting liability for breach of contract
> Issue: Can an exclusion clause validly exclude liability for breach of contract? ‘ s
¥ Court held: an exclusion clause (provided it is clear and unambiguous) can exclude liability for breach
of contract even if it s a fundamental breach {going to the root of the contract) .

STATUTORY ILLEGALITY R
= Statute may also regulate exclusion clauses . S
® Example: National Credit Act prohibits certain types of exclusions in the context of credit
agreements: may not exclude any consumer rights or limit liability in terms of implied warranties.

CASE: Johannesburg Country Club v Stott 2004, SCA BRI : o
" » Facts: A man who was a member of the club had signed a contract exempting the club from any
© liability: “The Club shall in no circumstances whatsoever be liable for any loss of or damage to the

property of any member or guests brought onto the premises of the Club whether occasioned by theft
or otherwise, nor shall the Club be held responsible or in any way liable for personal injury or harm
however caused to members or their children or their guests on the Club premises and/or grounds!"
The man’s wife had signed the same contract. However, the man was hit by lightning and kilted while .
playing golf at the club and the wife instituted a dependant’s action for loss of support and burial . /\> .

expenses against the club, but it contended they could not be liable for_los;‘ of support due to the

exclusion clause : ‘ - \b\\m\“

». Court held: The clause did-not deal with a déir_n of a dependent spouse and the real Inquiry was: : ¥ ’
. whethw_im_ for lost support was subjectta the excluston. The court considered the \L\t\)" . ,
ersonal_har y . .
_ W :

words’ ___’_j_qumfognd that a loss of support claim did not constitute “personat” harm but.
rather a claim forfinancial [68s, Further, the claim forcfdneral expensed also did not constititte

(“p_mmggm » harm and so Was not covered by the exclusionary words. Tt woutd be against public_policy
to exclude liability-for-death-although it did not make a decisive decision oni this, Finally, “personal
: harm” did not exclude harm caused to the dependents; which were the deceased’s children and wife. -
> Inlight of the Constitution, note: sZ_JB_j@i_{_dren@O (dignity) and s11 {life), s26 (housing), 527
(health care, food, water) TETEREE O T

(4] INTERPRE_TATION OF EXCLUSION CLAUSES ‘ e I o
The full effect is given to an exclusion clause if it is clear and unambiguous ( D viorn WAL W NLM ad v w .
) ",

If it is ambiguous it will be interpreted restrictively (limit the extent of the clause) -

1), Eiusdem gen J's'.ﬁg o . S :

S »  Cardboard Packing Utilities v Edblo TVL: a contract contained an exclusion clause
excluding Hability for: “rain, the flow of storm water, wind, hail, lightning, fire, action of
the elements, any Act of God or force majeure, or as a result of any cause whatsoever”,

- According to this, liability for fire started by an employee would not be excluded because
the listed causes constitute a class of natural causes. : o ' e

If there is no usage for the eiusdem geperis rule then contra proferentem will be applied:

" The Court will interpret the contract against the party who drafted the terms because that pafty had the -

opportunity to formulate them clearly.
This occurs in two steps: : . S g '
a) Court will determine which grounds of tiability could possibly be covered by the exclusion clause (5

factors, natural causes, other relevant factors)

11



i

b) Court will try to interpret the clause so that it only excludes liability for some of these grounds. It s

here that the court makes certain assumptions:
i} - It witl not easily accept that parties intended to exclude !:abthty for negligence
if) It will not easily accept that the partles intended to exclude liability for a fundamental
breach of contract

If the clause is wide enough to exclude liability for negligence and/or fundamental breach as well as.
liability on some other ground, the court will interpret the clause so that it only covers liablhty for the
other ground (as long as the other ground is a realistic pOSStb]l]ty)

CASE: Galloon v Modern Burglar Alarms 1973, CPD

Application of the contra proferentem approach-—
»

—

CASE: Durban’s Water Wonderland v Botha 1999, SCA - ¢ ou/\/’rs

Facts: Galloon had contracted with MBA for the instaliation, momtormg and maintenance of an alarm
system at his jewelry store. If the alarm went off, MBA was to be alerted at its control room and it
could take necessary action.- When MBA came to repair the alarm after the break in, their workers:
negligently failed to reactivate to alarm once the repairs were completed and as a résult Galloon was
burgled and lost R45000 in stolen watches and jewelry. Galloon sued MBA for negligently failing to -
reactivate the alarm and MBA relied on the following clause:

o *“the lessor shall not be liakle for any damage whatsoever whether by burglary or any other
means, caused to the lessee by non-operation of the alarm- for any reason, and whether the
lessor was aware of such operation or not.” . :

Issue: Does the exclusion clause cover the neghgence in questlon?

gga[ rule
Where the clause clearly and expressly exempts the person in.whose favour it is made {proferens is
MBA) from the consequence of the negligence of his employees, full effect must be given to the
provisions. Example: “MBA will not be tiable for any losses incurred by Galloon due to the negligence
of MBA’s employees”, If one clause does not expressly refer to negligence, go to step 2
Where the clause does not expressly refer to negligence, the court must determine whether the e
words used are wide enough in their ordinary meaning to cover negligence on the part of MBA
employees. Example: “MBA will not be liable for any losses caused by his employees" If the words
are wide enough, go to step 3
If the words are wide enough to cover hablhty for neghgence the court must then consider whether-
negligence is the only basis of liability which is contemplated by the exclusion clause, if liability may
be based on some other ground the clause is interpreted against the proferens so that it only
excludes Hability for the other.ground {must not be fanciful or remote)
Court held: the exclusion clause was framed in generatl terms and did not expressly exclude
negligence of the defendant (step 1). Although the words may have been wide enough to cover

. negligence (step. 2) it was not clear and unambiguous. The court held that the clause.had to be -

interpreted contra proferentem (step 3). It then-considered on what grounds MBA- could have been

held lrable for damages to G.if there had been no exclusmn c[ause in the contract TWo possfblht:es

. existed:

o MBA would have been liable for damages if the non- operation of the alarm was due to thEH'
~negligent repair or installation of the alarm -
©  MBA would have been liable if they failed to repair the alarm system \Anthm 24 hours after G
notified them of the defects in the alarm, even if this was not due to MBA’S negligence, MBA
could therefore be liable for-non- negllgent breach of contract
Because some ground for liability other than negligence did exist, namety liability for non- neghgent
breach of contract, the court held that negligence was not covered by the exclusion clause and the .

plaintiff could claim
Ve . 8 ul W {'O

> Facts: The plaintiff took her daughter to the theme park but on a part:cular ride the hydraulics were €

v

x&
O

not workmg and so the weman and her daughter were flung from the ride and landed in a flower bed. CEQCM'

She sued for hospital expenses and pain and suffering, however the park brought up the exclusion

clause which stated (loosely:) management is unable to accept liability or responsrblhty for damage u/V\ O m‘a W
~ or injury arising from any nature or negligence...” - Negligence was. specified in the disclaimer. - 3

Héwever Mrs Botha argued on a basis of :ncorporatlon in that there was no contract because she did
not see the notice with the exclusion/disclaimer. . . ; . }
How is one bound to a ticket case contract?

Court held: regarding ticket cases, naturally nothmg is signed so caveat subscnptor cannot be

- applied, but if the party relying on the exclusion clatise took reasonable measures to ensure the

notice was visible to all customers it is taken as having been seen by the other party. This reqmres
an objective enquiry into what “reasonable measures” are:

_In this case the signs were placed at eye level on the windows by the counters where peop[e haveto
pay entrance fee and they words were painted white on glass; each letter was about 2cm high and .

12



e,

the board was 650x800, and finally the exclusion of “negligence” was clear and expressed.
Considering this, the park was found to have taken reasonable measures to bring it to her atteftion
- and there could be no liabitity.

CONDITIONS

Nature of conditions

= Acondition is a term that makes the existence of a contractual obhgatlon dependent on whether an
uncertafn future event will or will not occur.
Therefore: (1) future event; (2} uncertain
Time clause: relates to future event which is certain (certain to occur but uncertain when)
Supposition: relates to past or present event that parties are uncertain of.
Example: A will pay B for his car if it is a 1945 Ford Model T = parties are uncertain about the mogel
at the time, but if it is that model the obligation to pay for it will come intg existence,

‘l " =

C[assiﬁcation of Conditiens

Positive and Negatrv :
% Positive condition: obligation arises if future event does happen

% Negative condition: obligation arises if future event does not happen. - :
< This distinction is important when it becomes clear the obligation will not be fulfllled (p 168
Comrades)

Potestatwe, Casual, Mixed : :
% Potestative condition: fulfillment of the condition depends entlrely on the will and correspondmg
act of one of the parties, This is not easily distinguished from a terms of the contract
¥ Example: A promises to pay B R10 000is B runs the Comrades but fulfillment of this depends entlrely
on B.
% Casual condition: fulfillment of the condltion is unrelated to the w1[l of LhE partles It depends on .
the will of a third party or even an outside event . . o S

v Example: A will give B R100 if it snows in Johannesburg this year .
< Mixed condition: fulfillment of the condition is partly within one party’s power and partly
" dependent on the will of a third party.,
v

Example: A will' give B R100 if he marries hls sister =B can propose to Als suster but fulﬁllment of -
the condition depends on the sister’s dec:smn to marry B or not. . .

Suspenswe and Resolutive® .. . =~ .=
Distinction between the two relates to the’ effect of the condltlon on the obhgatton that |t qua[tﬁes ‘
£33 Suspensive condition suspends or postpones the operation of the contract unut the cond1t1on sy -
" “fulfilled or it is certain that it has failéed, ' .

v Exampl : A will pay B R100 to climb Table Mountain. The obltgatlon to pay is suspended until B climbs -
the mountain ‘and once B has done it the obligation becomes unconditional: and A must pay However
if it becomes clear that B wi it the obhgatlon f, lls away.

% Resolutive condition: :

"contract but it’may be ter it j
¥ Example: A will pay B R100 month[y until B graduates and gets ajob. When B fu[ﬁlts the condition the -
- obtigation of monthly payments terminates, however if it is clear B will not graduate and get a Job
the condition falls away and the obhgatwon continues mdef]mtety ' .

the time of conclusmn of the;g

Legal Effects of Conditions

RESOLUTIVE COND!T!ON {obligation —)condition)

. Creates a valid contract “

= When, contrac is concluded the‘

Com 5’0ntfutﬁllmentn f the’ cond1t1o'%the
- 'the time the condztlon if fulfilled -

Te Tiithe res ondition:fail$fnot fulﬁ[led) the

atel .
_ecf‘%thls can be done retroactively or from

tainty.that’the contract will e n%

* —— SUSPENSIVE CONDITION (condition ->obligation) e ST e

= . Does not create contractual rights and duties
= . On fulfillment of the condition the obtigation becomes uncon(htlonal and fuliy operatmnal
Fulfillment of the condition does not create a new. obtligation;’
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Where it becomes certain the suspensive condition will not materiatize and faits {either within the
stipulated time or reasonable period) the contract/onligation qualified by the condition fa:ls and the
contract becomes void ab initio (Ming-Chieh Shen v Meyer)

What is the status of a contract before fulfillment of the condition?

There is a valid contract the conclusion of the contract but operatron of the contract is simply
postponed until the fulfillment of the condition

Position is different for contracts of sale which are subject to suspensive conditions —)Although there
is some kind of contractual relationship between the parties before the condition is fulfilled it is-not -
a contract of sale yet (Corandrmus v Badat) : -

Distinction between terms and condltlons

It is important to distinguish a condition from a normal term:

Term creates obligations {imposes duty on a party to perform in future) If party fails to perform itis
thus a breach -

Conditions do not create contractual rights and duties; serves only to qualn‘y the operation of a
obligation with reference to occurrence or non-occurrence of a future event.

Non-fulfillment of a condition does not constitute breach and a party therefore cannot be forced to
comply with a condition nor can damages be claimed from him if the conditions are not fulfilled:

if it becomes clear that such condition cannot be fulfilled the contract falls away.

CASE' Briscee v Deans

>

» -

A contract for the sale of a house contained the term “ThlS sale is subject to the condition that the
roof of the house is leak-free”. The roof of the house leaked. ‘
The question was whether this was a condition or a term imposing an obligation. If it wasa

condition, the sate would fall away since the condition, had not been fulfilled. If it was a term the
seller would have a dety to ensure the roof was leak-free and could then be forced to repair the roof
to comply with the contract.

Court held: This was a question of mterpretatlon and mere[y callmg a term a condition does not
make it a condition. The question of whether it is a condition depends on the intentions of the
parties. On the facts, the parties mtended the term to be a true condztron and not a term imposing

Vob[rgatrons The sate thus fell away

Waiver of condltfons for sole beneﬁt of one party

-Sometimes a party wishes to enforce a contract desprte non-fuifxllment ofa cond;tron

.Can he waive the condition umlaterally (wrthout consent of other party) so the contract becomes

" uncopditional - - .
" Example: A contract for the sale of a house is dependent on the condltron that the buyer gets a loan

from the bank to pay the purchase price. The bank refusés-to grant the loan however the buyer ‘

- ‘wishes to continue with the- sale, since his father promises to help with the payment. -

o The suspensive condition has not been fulfilled and.so the contract of sale will fall away ‘and
the buyer will not be entitled to transfer of the house. However, if it is possible for him to
waive the condition the sale will become unconditionat and he will be entrtled to enforce it

: despite the fact the bank refused to grant him the loan, = - :
A condition may be waived uni laterally by a party, provided the condition was inserted solely for -
the party’s benefrt

. CASE: Ming-Chieh Shen vMeyer 1692

>
>

>

A condition that is exclusively for the benefit of one party can be waived by such party, the condltlon
will fall away and the obligation becomes uncoriditional

One can only waive such condition before it lapses once the condmon lapses the contract falls away
and one would need a new contract

Other party must be notified of the waiver within the time stlpulated for fulfrllment of the condition.

If no time is strpulated the notice of waiver must be given wrthln reasonable time

DOCT RINE OF FICTIONAL FULFILLMENT CONDITIONS

In some circumstances a condition will be regarded as fulfrlled in law even though it is in fact
unfulfilled

Where one party frustrates the fulfillment of the condition it is deerned to be fulnlled because it.
would be unfair to allow a party to escape contractual liability by his own deliberate actions

This doctrine usually finds apphcatron in the context of suspensrve conditions but may also apply to
resolutive conditions
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Requirements
Scott v Poupard 1971
1. One party must deliberately prevent fulﬁllment of the condition
2. Breach of the duty on the party not to prevent fulfillment ™ =
3. - Actions of such party must cause the non-fulfillment of the condition -

SUPPOS]TIONS : : :

Where parties enter into a contract on the basis of mistaken motive they cannot avoid the contract
on the basis of doctrine of mistake

= Parties can however put a term in the contract which elevates the reason for entering the contract to
a term of a contract itself. This term is called a supposition (parties unaware of a fact of the term)

= Supposition contains: subjective uncertainty (parties unsure about state of affairs) AND it must relate -
to something in the past or present.

» - Example: A is a collector of classic cars and wants to buy B’s Mercedes only if it is a 1969 model. B IS

’ unsure of the year of model and is not prepared to guarantee thatitisa 1969 moclel :

= If it'is a 1969 model, there is a valid contract of sale
S If it is not a 1969 model the contract will be void

MODUS

T« Amodus is a term which qualifies the creditor’s nght to retain the performance rendered by the
debtor; the creditor may have to give something, do something or refrain from doing something.
Therefore a modus explains how to use the performance (ie. Money)
Example: A gives B R100 000 but he may only use the money to buy a car :
Example 2: A donates money to the Department of Health on condition it is used to bmld a hospital
Contract is valid and fully operational
Failure to comply with a modus constitutes breach of contract and normal remedies for breach will
flow .

- TIME CLAUSE (BIES)

% Atime clause is a term which qualifies the operatwn of a contract by makmg it dependent. ona
fuiture event which is certain to occur although it may be uncertain asto when it wﬂl occur
<+ Example: | will give you R10 000 when Sean Connery d1es '
. Two types of time clauseS'

- ! ’ * ’ - : L

Resolutive

= Contract is full operatlonal now but will temnnate ona certam date or when a certain future event
T .occurs” : : . '

= Example: A five: year contract of lease : :
"= Effect of fulfillment of a resolutive time clause: contract comes to an end. ThIS does not operate
‘ retroactively (obligatwns due before termination) but the partles can agree to'the contrary

Susgensiv

=  Operation of the contract is suspended/postponed untll that future time or event occurs,
= Example: When the contracts to print soccer World Cup T-shirts are allocated, | will form a company
with you and we will tender to print the T-shirts.
= Effect of suspensive time clauses: depends on whether the’ parties intended the clause to be i ll‘l favour
of the debtor (pro debitore} or in favour of the creditor (pro creditore) '
‘= If suspensive time clause pro debitore: enforceability of the debtor’s obligation is suspended until -
“the time/event stipulated but the debtor may perform at any time before such time/event if he so
wishes. Hence, the ¢reditor cannot enforce performance until that date but the debtor may apply
earlier
= If suspensive time clause is pro credrtore creditor is not compelled to accept penformance atany
. time before such time/event if he so.wishes, Hence, the creditor can claim performance from the
debtor before the due date but the debtor cannot choose to perform eartier, .~
= Jf clause is in favour of both debtor and credrtor both enforcement and performance are postponed
to the time/event stipulated.

WARRANTI ES. -
A warranty is.a term whereby a party assumes contractual llabﬂity for the existence of a certam state -
of affairs.or the.occurrence-of an.event . — ;

S

= |t can relate to the past, present or a future state of affalrs or event
» A party can even give a warranty that he will comply with his contractual obligations.,
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Examples:

The seller of a car gives a warranty that the car is a 1996 model

v

¥ The seller of a car gives a warranty that the car’s engine will not malfunction in the next three years

¥ The seller of a car gives a warranty that he will transfer ownership of the car to the buyer

*  If the state of affairs does not exist or occur, the contract is vahd and fully operationat. Failure to
comply with the warranty will constitute a breach of contract and normal remedies for breach apply

*  Awarranty imposes absolute liability on a person giving warranty and so he will be-unable to escape
liability on the basis of impossibitity of performance or absence of fault

= Warranty must be distinguished from a condition or supposition and pre-contractual statements
inducing a contract, since there are different consequences.

*  Test is the intention of the parties

Example:

v

v

¥ X sells his business to Y and tells ¥ that the busmess will make a proﬁt of at Eeast R100 000 over the

next 6 months. The statement turns out to be untrue since the busmess only makes a profit of R40
000 over the 6 months,

If the statement was a warranty ->X will be liable for breach of contract and will have to pay
contractual damages of R60 000

If statement was a condition > condition has not been fulfilled and contract wﬂl fall away; X will not
be liable for breach of contract and will not have to pay any amount to Y as damages. :
If statement was a pre-contractual statement ->it will at most amount to misrepresentation and X
will not be gmlty of breach but ¥ might have other remedies. .

£
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- There are causes and consequences of itlegality: causes establish 1ilegai1ty and consequences determine what
occurs after illegality has been establlshed
ILLEGALITY
N CAUSES CONSEQUENCES
Statutory Common law : 1) Ex turpi causa (en'forcement)
. - Prohibited legislation - Rules for specific contracts 2) Par delictum (other rehef)
‘ : - Offending boni mores 3) Severance
- Offendmg public policy
STATUTORY ILLEGALI T Y
A
Wik W
§ = Simply becavisarthe contractiss
g-“""‘ legistature may have
% C t being affected,
= T specificstatuterdeterniines v _
= Iftegistatiospecificatipdetéiiines a contrFaCwil
CORGEACETENG f‘m“‘?d"sa“ﬁﬁéﬁ‘“ o Fift ﬁei‘f’“?%ee‘ s

= QOften statutes forbid partxcular conduct but contain no provision about validity of forbidden contracts.

» Intention of the legislature in respect of such contracts must be ascertained, hence

intend:thateontractsin GoRFAVEH GO o hisststute bovalidioryaid? .~ .
Gurdelmes and presumptions to aid courts in determining intention of the legrslature

* (1)-Wordinalof the statute - peremptory words such as “shall” and #must” indicate the leggslature

) mtended something {the contract to bevoid) specific. : —

" (2) Provision framed in thefhegative): “no person shall...” indicates somethmg is absolutely forbldden
. and hence any contract in that light is void.
3}

: } @m:hlef } see what mischief thie statute is aimed at preventlng The court-must judge whether
N W M P €

_upholding the contract would bring about the exact problem the {egislature attempted to
" mischief can bé prevented by other means {c i
{4) Sﬁa‘t!ance of convenienceltest - [ook a

eradicate. If upholding the contract will bring about the mlsch:ef the contract is mvahd If the,
Wo—lﬂ SO

50, the contract is vahd
{5} {Cnmmal sanction } There are two opposmg views: a ‘ :
. a. BExistence of criminal sanction could indicate the teglslature regarded the partlcular ’
conduct in a serjous light and therefore contracts based on such conduct should be invalid.
b. Presence of a criminal sanction could mean the legislature did not intend that the courts
increase the penalties already lmposed by ﬁndmg the contract vord-

(6}{Policyfconsiderations
4 All factors must be consrdered cumu[atwely

ig--
tf -tha_t- is

CASE Metre Westem Cape (Pty) Lid v Ross 1986 AD :
: > Facts: A general dealer, M, operated a business in contravention of a provmmal ordmance gdetegated
legrslation) which prohrbrted the carrying on of business without a license.,
> Issue: Was the contract of sale concluded between M and a customer in the course of M’s busmess
invalid.as a result of statutory provision?
L ¥ Outcome: The “carrying on of business” included conclusion of sales in the course of that business and B
: : . the sale to a customer was therefore also fllegal but this did not mean the contract of sale was invalid:
the court.-had.to interpret, the ordmance to find the intention of _the le "slat_ure

slation

H51080f
traders were

R ’ 1 7 i
_lBt 3 N?\::m w\rﬂ?‘f v%'\\a/\‘é:? :ﬁ' ‘P(}Ltuz C"W\A”M-\S&WS‘ 7‘"?53
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A

licensed. it was therefore Ur

b\”;‘ ﬁnhcenced .aderswtoube Tnvalid; altheughi they were, lllegal” —a }?a,{g!j(,

L

{CASE Henry v Branfield 1998 D&CLD -

Facts: H had emigrated to South Africa from Z1mbabwe but the Zimbabwean exchange control

regulatwns prohibited her (H) from taking her funds out of the country. H entered into a contract with

B to try and circumvent the regulations. They agreed that H would pay Z$380 000 to B’s agent in
Zimbabwe. B would then pay an equivalent amount of money, less 10% commission, to H in-South
Africa. H paid over the money to B’s agent in Zimbabwe but B never got any benefit from that money as
it was stolen by the agent. When B refused to pay the money owed to H, H tried to enforce the
contract. . .

Issue: Was the contract valid and enforceable? :

Court held: In applying the mischief test:if the contract would be declared vahd would the rmschlef
be perpetuated®Since the regulations aimed to prevent the sale of foreign currency in an unauthorized
manner, if the contract was upheld it would perpetuate the rmschlef Therefore on this basis the -
contract should be invalid.

Balance of convenience::if the cohtract was declared voidy would there be injustice te inndcerit
people This contract involved two individuals, both of which had knowledge what they were doing.was
iltegal and so they were equally guilty. The action did not involve many people such as in Metro
Western Cape v Ross and on thrs ground’ ritract sHoild be vo1d because it would not cause harm to

many innocent people.

. Contract between the parties. was proh1b1ted by the South Afncan exchange control. regulatlons which .
- stipulated that: “no person shalt sell foréign curency {€xcept through an authorized dealer)”.

Essentially, the contract was of sale of foreign curreficy and B-was not an authorized dealer.
egal principle: Gu1delmes for estabhshmg intention of the leglslature must be c:enSIdered

% s
Price Waterhouse Coopers v-N Potato Co-op: “ Sirce the advent of the Const1tut1on pubhc pohcy is -

rooted in the Constltuhon and the fundamental values it enshnnes

) Cel‘tam contracts are 1llegal in or unenforceable according to established rules of common law. These are;
G ambling Contracts : .

{2)Champerty (pactum da quota litis)

(3)Restraint of trade

¢} Prohibition of interests in duplum

(\53 Clauses which oust the ]unSldlctlon of the courts

Wagers and bets give rise to
Therefore if a person gamble

: et?as a whole ,
ONsH S0 they areem“*’ﬁf‘b%“é’gﬁbie%"e

in the éourts . L e

" Halsey v Jones 1962, AD Le%’ %\{)M

» Facts: A person bought a “sweepstakes ticket” and won a prize however the organizers of the’

sweepstakes lost his ticket and refused to hand him the prize. The plaintiff sued in contract and delict
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» Court held: Allowing the plaintiff’s action would amount to enforcing a gambling debt which is not
allowed in our law. Delictual claim also dismissed since it was on the basis of the contractual
relationship between the parties but the contract was illegal.

- Taint of immorality does not onty render the gambling contract unenforceable but also any other obligation -
which replaces the gambling debt or is closely associated with it.

Gibson v van der Wait 1952, AD L{wse ¥

> Facts: Plaintiff was a bookmaker and defendant owed him a large garibling debt for some time.
Defendant offered to give the plaintiff a horse in settlement of his debt but when the defendant failed

to deliver the horse the plaintiff sued arguing that the gambling debt had been novated and could not

be enforced.

Court held: A debt which is closely related to the gambting debt will also be tainted with 1mmoral:ty

and would also not be enforced. To decide whether a debt is so closely related to a gambling debt as to -

be unenforceable one needs to determlne whether the new debt is merely a device for enforcmg the
gambling debt.

stingyishes between three kinds of gambling activities:

' illng debts are no-longer r regy ated by the common law but by statute...Natlonal Gamblmg Act.7 oflﬂﬂﬁ.

T the Act

- = Debts arising out areffffill odatiePprovided there W&hﬁ%h(fﬁ'a'se

: B vinces rnay make any legislation regarding such gambling activities.in : -
a specific province. (je. Social gamblin e : - :
.* Subject to common law rules®creatE R

-@Prohibited in terms of Act :
® Operator reqmred a. llcense or mformal bets |

"“"E-

Gambling debts’ incurred by minors and * excluded” persons are not enforceable )
{excluded person is regrstered with the Gambling Board to prevent him/her from takmg part in gamblmg

activities) - ﬁlw b@(W‘Fe S @L{

Champerty (pacta de .quoflﬂl ' Cwm’lgemﬁ

An agreement whereby a-

‘*? i the mtegnty of the: &Teﬁl’"ig”is’tem (br:bmg

' 1 : hedr
gl rarr ngemient or lf he case is won the lawyer w:ll charge more than the
usua[ fee (“factonng”) but subjectto; cer‘&amtﬁi’%\%: TRRmESEY

CASE: Price Waterhouse Coopers v National Pota io Co-Opera tive Ltd 2004, SCA : :
> Facts: Co-op had lost a large amount of money due to fraud by one of its members and intended to sue

the agreement is not contrary to public poticy.”



Restraints of Trade
6 Often found as part Of P

se of such a contract or clause

T 8¢ Usually e right is only restncted toa certam area and for a llmzted time. : -
» Concluded to protect business contacts, specialized knowledge or trade secrets of the employer or buyer from
being exploited by the other party S : . .

There are competing interests regarding restraint of trade:
Employee - the freedom of employee to practice his trade or occupauon (against the restraint)
Employer - pacta sunt servanda (for the restraint)

PREVIOUS RULES :
« Roman-Butch law did not contain specific ruies on enforceabrhty of restramt agreements and before 1894 South
African law followed the English rules, favouring invalidity of restramts of trade. : .
# Under English law these were the rule : :
.--Presurnptron that ag;

CURRENT RULES s ‘ i
" Those rules were overturned in"Mlagna Atloys v Ellis 1984: :
{W V) There is no” rule in Roman-Dutch law to effect that restraints are unenforceable
S " 2) The issue to be decided in our law the issue should be decrded in accordance with rules governing legailty and
public policy

3)} A fundamental rule of our {aw is that it is in public interest that contracts voluntanly concluded should be
enforced therefore a restraint is in principle vatlid S .
£) Restraint will be invalid if it is against public policy : :
5} Public policy encompasses a number of factors: people should.be able to contract freely and pursue careers; if
restraint unreasonable it would likely be contrary to public policy. : -
L)} Person arguing the restraint is contra bonos mores bears the onus of proving this
% YDecision whether a specific restraints contrary to pubhc interest must have regards to the c1rcumstances of the
time at which-the court is asked to enforce it . T S
B _'i) A court may decidéd to enforce those parts of the restramt whlch are not contrary to publrc pohcy, such as the :

_part that relates to duration.
@wwnj @mmﬂtmnblmﬁj @/«bﬁc?oucj
lrestralnt @VW‘ o m M\"W’@ {\) {.560102

i to consrder when decrdmg whether restraint is

CASE -Maena: Aiioys v Ellis
1. Restramt of trade i

5. a1 ETVE : ;'the port_rons WhlGh are contrary to public ©
_ ' polrcy and enforcmg the rest SRR :
L amgle. a réstraint of trade prohibits X from practrcmg as an attorney in Johannesburg, Midrand and Tshwane

for the next 10 years. <>The court could find the restraint goes too far and is therefore against public policy and
it may reduce the restraint to'3 years which is more reasonable and then it coutd be enforced

" Note: These issues relate to enforceabthty of the restraint agreement rather than its validity and the questron N

. {s whether the enforcement is against public policy at.the time when the court order is sought -
It is possible that a restraint may be enforceable at one time but in a change of circumstances the restraint may—ﬁ
become contrary to public pohcy and therefore unenforceable {CPT Ltd vArgus Holdmgs]

Factors to decrde whether a restramt of trade 15 unenforceable :
CASE Basson v Chﬂwan 1993, AD . . .
>  Facts: A contract restrained Basson, aperson skilled in bualdrng busses, from working on any similar
business in the rest of South Afrlca for a penod of 5 years from the date on wh1ch he teft the employ of
- Chilwan - e ; :

erest A1) L AR ] P F
far as broad interests of the ty are concerned, there are two conflicting consideratio__ns: 1
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é}Agreements should be abided by (even if it promotes unproductmty) and {2) unproducti\nty should be
dlscouraged (even if it breaks an agreement) T IR e

he restraint must not go further thanis .
ry to protect this interest

“»  Arestraint that is unreasonable between the parties will be agamst publu: policy however if the
restraint is reasonable. there might be other policy factors which require it be unenforceable.

Courts use the following factors:

(1)} Nature of restricted activities
{2} Geographical area in which restriction operates
(3) Duration of the restraint
(4) Whether restraint protects a legitimate interest like trade secrets, customer base and
.geodwill of a business, and is this interest threatened by the other party? .
(3) Differences i in bargaining power of pal‘tles ] .
f

: _ff;w = Arestraint of trade cannot be used only to reduce or excludé competition from an,ex—ernp!oyee' and an .
5\ W employee cannot be prevented from using his skills and experience-even if the employer spent time and money -
/ training him, :

- CASE: Sunshine Records v Frohl’mg 1990, AD LT e S oo : .
¥ Facts: A contract between a record company and a pop group called the "Rag Dolls” contalned vanous
claus,es which restrained the group’s ability to work for other companies or for therselves. The
contract imposed very extensive duties, obligations and restrictions on the band but there was no .

reciprocal duty on the party of Mr Beggs (for Sunshine Records). Clauses copsidered to be unfair were
such that: the group s
ded

A
8
L

pr nd sales'of the records; the Rag Dolls were restrtcted from performmg for anyone other
“than Mr Beggs and the contract was renewable at the instance of Sunshme Record

¥ - “The enforceability of contracts in restraint of trade isa matter of pubhc interest dependmg on the
c1rcumstances preva:lmg at the relevant time.

E Effect of the Constitution - : N
N © After the advent of the Constitution it was argued that the ru[e in Magna Alloys vEllrs which favours
é‘K contractual freedom rather than freedom of occupatlon is- unconstttutlonal the onus should be Shlfted to the
bl

iever, Canon KwaZulu Nata held to the contrary

The criticism leveled in Knox D’ Arcy is that it does not take account of the real inequality in bargalmng power
found in many contracts is restraint.

The view that favours freedom of contract does net give effect to the constltutmnal value of equality.

CASE Coetzee v Comitis 2001, CPD : : .
. Facts: The plaintiff alleged that NSL’s rules_: regulatmns-

y in the transfer fee

‘ he regulatlons zmpact
N O on three fundamental nghts. (11fre_ doimn-
\ : to digitity. The players were at Eh

. , 5

‘ 3
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that the player entered the contract freely and voluntarily because it is only the procedure for those
choosing to play professional football; it is their career, and rights must be Upheld.

» Restraint of trade was unreasonable and public-poticy requires that it be declared unlawful.

Prohibition of Interests in duplum '

Roman law contained a rule which timited the creditor’s claim for interest to the amount of the caplta[
debt. A debtor could.not be required to pay mdre than double the amount originally borrowed

Original rule: if A borrowed R1000 from B then the in dulpum rule would determine that the maximum
amount of interest B was entitled to was R1000, so the maxirmum A would have to pay would be R2000.
5td Bank v Oneanate: validity of ancient rule was questions and SCA.held that rule was still valid since
it was designed to protect borrowers from exploitation by lenders. The rule prevents outstanding
overdue interest from accumulating until the amount owed becomes so large that the borrower will
never be able to repay it.

Since the rule is aimed at protecting borrowers it cannot be waived by borrowers or altered by banking
practice. Moreover, capttahzatlon of unpaid interest does not alter the application of the in dulpum
rule.

- Capitalization is the practice where unpaid interest is added to the outstanding capital amount. In this

way the unpaid interest becomes capital and interest is charged on it. This would technicatly mean that
the interest never accumutates and the in duplum rule can therefore find no application. However,
Standard Bank v Oneanate makes it clear that one cannot circumvent-the in duplum rule in this way. -
The rute does not apply in its original wide sense; it has been limited to-mean that the outstandmg :
overdue interest may not exceed the capital amount [Santam v SAB] :

Modern rule: If X borrowed R1000 from Y, X cannot pay more than R1000 in mterest in total.

Example: X borrows R1000 from Y at 10% interest per month. The R1000 is payable in 18months time. X
pays R100 per month as interest until he pays the capital amount of R1000. He could therefore pay
R100 every month for the next 18 months at which time he repays the capital amount. X would
therefore pay a total of R1800 in interest, This is atlowed in térms of the modern in duplum rule.
However, if X stops paying the interest on the due dates then the amount of overdue (due but not paid)
may not exceed R1000.

Example 2: If X stops paying interest after two months he has therefore paid interest of R200 and at the
end of the 18 months he will owe the original debt of R1000 plus the total overdue interest payments of -
R1600. In terms of the modem in duplum rule Y can oniy claim a mammum of R1 000 as mterest as this
is equal to the amount of capital borrowed. - - .

Rather than rendering’ partfcu!ar types of contracts or c[auses in contracts 1ilegal the effect of the
modern rule is to restrict certain practices in relation to claims of interest. Thé undertying idea is that
the lender should take stéps to collect overdue interest timeously; he cannot simply sit back and atlow. 7
the debt to accumu{ate untll it becomes 1rnp0551bte for the debtor to repay it-all. - Sl

C{auses oustmg the jurisdiction of the courts -

. against public policy in

- Clauses that.prevent or restnct a party from havmg a legal dlspute adJudlcated by the courts may be .
i onstitutional right of access to the courts.
everyone has the: nght to -have al -

. appr P It and amp -
Zandr VMEC for dertronal & Local Govt Affarrs 534 is an express constrtutzonal recogmtrqn of the
- importance of the fair resolution of social conflict by impartial and independent institutions.

However, therée are vanous ‘clauses which limit a party’ s right to have access to courts

a) Conclusive proof clauses

The creditor may, by producing a certificate or other document, canclusively prove the amount by
which the debtor is indebted to him and the debtor cannot dispute the amount of the creditor’s claim
in court even though she may still dispute the fact of the indebtedness. Such a clause has been held to
be illegal and contrary to public policy because it-allows the creditor to be the sole judge of the

amount which the debtor owes and excludes jurisdiction of the courts

> Ex Parte Minister of Justice: In re Nedbarik v Abstein

b) Time Bar clauses




*  Time bar would therefore be valid and enforceable since it does not limit any pre-exrstmg nght of
" access to courts [Napier v Barkhuizen)

CASE Napier v Barkhuizen :

Facts: B insured his car with N, and after B’s car was damaged in an accrdent N refused to pay for B's
damages Two years later B sued N for payment, alleging that N was legally obliged in terms of the « .
insurance contract to pay B’s claim and that N had wrongfully repudiated the contract (B was claiming
specific performance). Normally B would have three years in terms of the Prescription Act to institute
such a legal action against N, however the insurance contract provided that B would lose his right to
enforce the contract by a court action unless B served a summons on N within 3 months from the date
that B’s claim was rejected by N

- ¥ Court held: B’s right of access to courts had not been infringed since hrs right to claim was created by
an insurance contract. Without the insurance contract B would have had no claim against N for the
damage to B’s car since N had not caused the damages but had merely undertaken to compensate Bif -

c) Clauses preventing debtors from obtaining admmistratmn orders
- A clause preventing a debtor from applying for an administration order i

- Magistrates Court Act is against pubtlic policy and unenforceable f?

«  The reason is the clause restricts the debtor’s right to seek redress i
policy objectives of s74, namely to protect a low-income debtor who is unable to: pay hrs debts and to -

ensure that all c drtors

ne. how muc the debtor can pay each week The debtors must pay t_,
de it up between creditors and none of the creditors may take legal steps

BB CoAAMOR) LA
#Movallas v

. This extended to 1ncludepa@r1gt bond (form. of security over all or some of the' movable goods of a
© * debtor) which authorized the credrtor to take possessron 'of a debter’s movable property and to sell it
to satisfy the debt ] .
. : = This decision was: overturned by the: SCA {Bockv Duburoro]
CASE: SA Bank of Athens Ltd 14 Van Zy! 2005 SCA
» Parate¢ e .

-creditor to seize the debtor’s property withoiit the court’s |

Effect of these judgements:

unconscionable manner, then the courts w;l nd it to be illegal.

= “fa clause which allows parate eksekutie is so#ide and far- reachlng that it can only be exercrsed m an
= However, if the clause can be exercised in gal or 1llegal manner, the courts w1ll not find the clause

jtself to be illegal.
= However, the creditor may not resort tﬁllegal means of exercising the clause :
= . The court, distinguishes between the validity of the contractual clause and the creditor’ s@ha\nour in

enforcmg the clause o a
oL & @A 3%)
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> Bock v Duburorc investments: court considered various ‘types of parate eksekutre clauses, The
fo[lowm are agamst ubhc pohcy and invalid:

CASE: De Beer v Keyser 2002, SCA : -
» . Facts: This case deals with a franchise agreement for a micro- lendmg busmess The franchlsee {holder
of the franchise) wanted to escape from the agreement and start his own business. He used several
arguments to prove that the franchise agreement was invalid.

| CONTRACTS OFFENDING AGAINST THE BONI MORES & PUBLIC POLICY

5, Lontracts may be illegal according to the cemmon because they undermine the good morals ,bom more&of
society. . s Ina}i»a.
Such agreements mclude ; e

1} Selling people asslaves '
2) . Contracts for sale of x|
3 Agreements to de{raud creditors -
4) Trading with- theé}enemyﬁ—*x‘ff

~ 5). - Agréements to commit Erime or a delict
6) Agreements undermining the institution of i“?ﬂamage :

L7 Agreements whlch are Tegal but are made. for an illegal purpose of whrch both partles aré aware '

[ e
[~ Ay

CASE' Maseko v Maseko 1992, WLD* _ '
A > ~Facts: A hurse bought.a house in Dube from her savings and she made many. improvements She got
£ 7 lnvolved in a relationship with a man and during that relatmnshlp she signed.as surety for his debt to
L ] © Wesbank for money lent to buy a car. When she learned that he was defaulting on his payments t6 -

N . Wesbank she became afraid she would be called on to pay-the debt and thus lose her house, Her - -
attorney advised her to marry her boyfriend (a different man) and live together as man and wife for a
month. After the month they were to divorce and conclude a settlement agreement according to which -
the hguse in Dube would be.granted to the husband so that it woutd not be attached for the debt to
Wesbank. The nurse and her “husband™ also agreed when the danger of losing.the house had passed he
would transfer the- house back to her. When she claimed retransfer of the property however, her ex-
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*  Agreements which offend the boni mores also offend public policy since it against:public policy to
. enforce immoral contracts. : .
Offending public policy includes
= Contracts interfering with justice
= Contracts which deprive people of benefits of their earnings
= Contracts contrary to welfare of children

CASFE: Eduoard v Administrator Natal 1989, D&CLD* . : )
» A woman sued a provincial hospital for breach of contract because she contracted with the hospital
that they would, upon the birth of her third child, sterilize her because she and her husband could not
afford to raise more children. The doctor failed to perform the sterilization and the couple had a fourth

child. Hospital argued that the contract was contrary to public policy and therefare invalid.

ST

ks

UNFAIR CONTRACTS ' ST o
" No general rule that contracts must be fair to both parties; contracts that create an unequal bargaining
‘power are in principle completely valid . T o
= . " There are good policy reasons for this because inter alia the judicidl system would be overloaded with
parties disputing a contract simply because the performanceés owed by both parties are not worth the

sarne, : . S £
=  Further, fairness is a subjectiv concept so what may be fair to one person.may,
ver, there is'a #88d ¢
= ere are certain strategies for d
1. Public policy LT
2. -Legislative intervention
3. Principle of good faith -
4. Constitution

1) Public Policy

k _ Courts have been prepared to set aside exploitative contrécts on basis ofiof:fendin‘g pubh’c policy.

not be fair to another.

P

CASE: Baart v Malan 1990, EPD -
= _

oss salary plus as
until the children :

ody of t}
maintenan re
35 respectively. ‘ I
> Court held this contract was clearly unc
the wife of AIERSEBERERTY from work.

In principle not all unfair contracts will be illegal, it is only'_th-ose that offend- public policy. . -
What role does unfairness in contracts play in public policy then? How do you know when an unfair contract is ‘
contrary to public policy? : T e e e e S

AD P s
N from Sasfi.

fallo

CASE: Sasfin v Beuk
Dr.Beiy

[




Sushin v Bewles {antdd

the loan. Moreover, nothrng in the contract compelled Sasfm to collect the money from the debtors so
they could sit and f

't contrary to publ1c polrcy when
w‘"““§h I‘B%

Need for & mmercral certainty

ny infrindement on freedom of contract timits the@rtonomy of contractmg partles

4. rgaining power

5. Courts should not¢BFotect people against their own bad decrsrons because every person should
look out, for themsélves,

6. Contracts that are grossly@ploltatwe and which reduce one party to the status of a slave are

not in the public interest.

are based on untrue assumptions because in reality parties
do not have equal bargaining power and commerc;al contracts usually favour the stronger party.

} ggislatwe intervention : '

There is legislative intervention to attempt to redress unequal bargarnmg power

= Labour {aw; sets minimum standards of wage, leave, work hours of work to protect workers -

= 1998 Law Commission in its report on Unreasonable Stipulations in Contracts and the Rectification of
Contracts (Praject 37) recommended that legislation should be adopted to give courts a broader -
discretion to declare terms or contracts void if they were unfair towards one__ot_the parhes, however .
this-recommendation has not been Jmplemented yet . _—

=  Consumer Affairs legislation has created an extra- -legal mechanism to deal with unfair. busrness
practtces and Consumer Prokectors. {Nationat and Provincial) may mvestigate and prohibit urifair. .

. - business’ practices which are brought to their attention. Various sanctions can be used against people

Who adopt such busmess practlces but n general only grossly unfair busmess practlces have been
outlawed : .

ES

s : _LPﬁnmple o _ggod farth Lo ' ‘
’ : : . * Courts attempted to amehorate unequa[ bargalns by way of common law prmcrples such as pnnCIple of
- good faith. -
»  Entails that the contractmg partles should be honest and not be allowed to take undue advantage of
each other. . } :
e = This forms ori duress, mistake and fraud '
' = Some have argued that the principle of good farth should be used to stnke down unfalr contracts-

L

CASE Eerste Nasronale Bank v.Saavman 1997, SCA

> . Facts: a contract of: suretyshlp for debts of her, so

no tivelihbod other than shares she ceded at the bank it

* the bankwas unaware of the fact she did not read it. Was.she 0 the contract?

Court held: Majority found she wasiiggatishitidito the contract because she
the mi

g

Wo w@«tg p gaiamﬁm»mmmh%

. “?‘cqmm it Good faith required the bank to ensure that the eld lady understood the effect of her
€4 j‘@’lﬁﬂ leasy L
cession of shares before allowmg her tosign, but the bank had not done so and the contract was agamst
)CO\ e sy -5 pubhc policy. - s
{«(_/ ) . o= Thrs minority judgement has been re;ected by majority ]udgements of the SCAin subsequent .

. cases, Most impartant of these i is:

10
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CASE Brisley v Drotsky
Case concerned the effect of non-variation clauses and the respondent argued that enforcement of such
clauses was contrary to good faith and thus the court should overrute the Shifren principle.
> Majority of the SCA held that the principle of good faith was not an independent legal principle which
could override existing laws; existing rules of contract law had to be applied even if this had unfair
results or a party acted in bad faith.
» - The judgement therefore closes the door on using “good faith” to stiike down unfair contracts

" 4) Constitution and Contracts

= sB(3)(a) “in order to give effect to a nght in the B]H must apply, or if necessary, develop the comman
taw to the extent that legislation does not give effect to that right”

*  The fundamental constitutional rights are a major source of public policy ad the advent of the
Constitution should therefore have an impact on the rules relating to tegality of contracts on the
grounds of public policy.

L] However, courts seem reluctant to change common law rules to accommodate fundamental nghts .
Dlrect 1nfnngernents

CASE: Knox D’Arcy v Shaw 1995, WLD

> Argued the common law rule relating torestraints of trade as set out in’ Magnq A!loys v E[{rs infringed
upon rights to freely engage in economic activity and that we should revert to the Enghsh position
which presumes that restraints of trade are invalid. . .

»  Court held: Commeon law position does not unduly infringe on any constatut:onal rights and the.
Constitution does not interfere as a matter of policy in the private affairs of parties, preventing them
from entering into contracts, even if those contracts.are contrary to thetr interests. Constitutional
principle of individual autonomy must be weighed against right to engage in economic actmty and
current common law rule provides sufficient protection.

CASE: Garden Cities Inc v Northpine Islamic Society 1999, CPD . ‘
> Facts: N bought land in the. old District 6 which was set aside for the burtdmg of a Mosque Contract

contained a clause which forbade the buyer from installing a sound amplification system to broadcast
the call for a prayer. Instead they agreed to install a tight at the top of the mosque which would flash
when the time for prayer arrivéd. Buyer signed the contract but subsequeritly installed-and used the -

- sound system and when G applied for an interdict N argued the clausein the contract was mvahd

. because it infringed upon his right to freedom (s15) -

. > Court held: the case was decided on the basis that the electronic broadcast of the calt or prayer.was -
. not-part of Islamic rehg:on and that a clause forblddmg the would not. mfrmge on 515, and even if it was

N rehnqmshed that nght by srgnmg the contract 9pacta sunt servanda . -

Unfalr contracts : :
= Common taw rules about legality favour the not1on of pacta sunt servanda and mdivrdual autonomy
‘ above other consrderatlons but has the Constltutlon changed thTS? ’ o

CASE: anley v Drotsky 2002, SCA
Discussion of the Shifren principle

CASE Afrox Healthcare v Strydom 2002 SCA“'

> Facts: A'patient, Strydom, was admitted to 3 private hospital (A\ for 2n operation and he signed a
contract with the hospital containing an exclusion clause which excliided the hospital’s liability for all
damage suffered including damage caused by the hospital staff’s gross negligence. After he underwent
the operation 5 alleged that he suffered damages as a result of negligent conduct of a nursé and the -
hospital relied on the exclusion clause while § argued the exclusion clause was illegal on grounds of
public poticy. His argument was based on three grounds

11



- _..___performance for an illegal contact..

1. Unequal bargaining power
2. Constitutional right to health -
3. Good faith ) : :
Court held: With regard to (1) There was no evidence to suggest that the respondent {Strydom)
cccupied a weaker bargaining position during conclusion of the contract S
> (2) It first had to be decided whether $39(2) empowered and obliged the Court to consider
) Constitutional provisions not yet in operation when the contractual relationship between the parties
had commenced. The agreement was in August 1995 byt the Constitution only came into effect in
February 1997 and retrospective effect of 53%{2} had not been pertinently decided at that time 7
> (3) Although abstract Considerations such as goad faith were the basis and reason for existence of legal
rutes they were not rules in themselves and Courts have no discretion and do not operate of abstract
, ideas but on the basis of legal rules. '
»  The court also took into account caveat subscriptor and pacta sunt servanda.

1. Good faith is not a legal rule but a factor to be weighed up in détermining- pu‘blic:'po[icy

2. Pacta sunt servanda and the rationale of commercial certainty are very'important in determining " . - -

public policy

3. Fundamental values of freedom and human dignity favour recognition of contractuat autonomy even in.

unfair contracis . : -
4. Fundamental value of equality is not very important; it is assumed people are in equal contracting
situations. '
3. Courts are not willing to give credit to claims of inequatity in bargaining power and unless it resultsin-
startling unfairness (unconscionable), contracts will be enforced. : : :

. - CASE: Johannesburg Country Ciub v Stoti 2004, SCA : C o
> A man who was a member of the club had signed a contract exempting the club form any tiability for
‘personal injury or harm however caused to members or their children or their guests’. The man’s wife
had signed the same contract . However, the man was hit by lightning and killed while playing golf at
. the-club and the wife instituted a dependant’s action for loss. of support against the club, but they
© contended they could not be liable for loss of support due to the exclusion clause. I
- » . Although pacta sunt servanda and.contractuat autonomy are adhered to, enforcement of this contract
= ~ would be against public policy mainly because of the children of the deceased who were not party to-
contract but-have lost the breadwinner, + Lo e

CONSEQUENCES OF ILLEGALITY -

i L

Tk it -

It i e L.
' App[i%g}s*. 7 iempts to enforce the contract against the othér party, such as whena
creditor sues the debtor for per ance ¥ . - . SR : e
Application of this rute means such actions will always faity o 7
- ¥ Example: A and B concluded a contract by which A will pay R1000 for cocaine. A pays the money but B
_ refuses to deliver the drugs. - o B . o
> Ex turpi caisa will apply and so X capnot efifarce the contracfand hence cannot get his money back.

PAR DELICTUM RULE

les: halERGUBlEaIE thespositemas
[relef. This is because {EHH a5 gt

VT Eﬁarggler A and B agree that A will bay R1000 for cocaine. A pays the money but B refuses to deliver
“the drugs . ‘ N ’ N
->X will not reclaim her money because she was aware that drugs are illegal and cannot seek return of

12
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Relaxation of the par delictum rule

Occasionally application of the rule leads to unfair results but courts only have discretion to relax the par
delictum rule and not the ex turpi causa rulg, .

Courts take certain factors into account:

CASE: Jajbhay v Cassim 1939, AD

» Facts: C rented property from J but the contract was iltegal in terms of the Group Areas Act. Although
C pard his rent on time, J decided he did not want to continue the lease so he requested a court order
to evict C from the premises.

» Court held: the par delictum rule apphed because both _partaes had knowledge of the contract

»  The court further held thegBIEHE BaflExad to do simple nan.and man: The rule
should not be relaxed in this case: the tenant was not enriched Y remaining in possession of the
premises since he was paying his rent and there were no considerations of fairness or public policyu
that required relaxation of the par defictum rule. Both parties were equatly guilty and had entered into
an illegal lease but the position of the defendant was the strongest.

D »  There are four factars which influence the decision to relax the rule:
Tk
T

1) Bublic policy

2) Degrees of fnoral turpitide (was on party more blameworthy than the other?}

3) Doing; ;ustrce between the parties (would d1sallowmg the plaintiff’s claim lead to unjust
enrichment of the defendant?)

4) Whether relaxing the rule would amount to mdlrect enforcement of the contract

CASE: Henry v Branfield 1996 D&CLD

» Court held: H was not entitled to repayment of the money he pa!d over. to B’s agent because if the
court gave such an order H would receive money in South: African in Rands and this was exactly what -
the parties aimed to achieve with their-contract. Relaxing the par delictum rule would therefore
amount to indirect enforcement of the ¢ontract which would be to do what the statute prohrbated This
was contrary te public policy :

SEVERANCE

- As in Maseko v Maseko, a whole contract can be iltegal, however in some lnstances only part of an
. agreement will be illegal while the rest is acceptable. .
= The question arises whether the whole of the contract should be void if anly part of It is legal
& General rule: if the illegal portions of the contract can be severed from the rest of the contract and
- what is eft is substarmally what thé parties agreed on then the rest of the ‘contract remains valid.
= Whether illegat portions.of the contract can be severed depends on mtentlons of the part1es, )
" established from various factors: i
1) Are the 1llegal sections part of main purpose of the contract or subsrdlary? o
2) Are they in separate sections'and could they easily be removed?
3)  Are they interlocking and interdependent with the legal terms?
4) Does the contract consist of separate promises, some legal and some 1l{egal7
-5)  Would the parties have concluded the contract without the illegal parts?
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