Breach of Contract
Introduction
Breach, in South African Law, consists of four main categories and happens when a party fails to perform in terms of his obligations. These four categories are:
1. Mora
2. Repudiation
3. Prevention of Performance
4. Positive Malperformance
These categories fall into two main categories:
Anticipatory breach: the breach can take place before the performance becomes due.
Malperformance: where the breach can only take place after the performance becomes due. 
Performance is due when it has to be delivered. There will usually be a time which is stipulated by the contract, if not, then there are legal rules which stipulate this. The breach is usually performed by the debtor, however, in certain cases; the creditor can also commit a breach.
Mora Debitoris
Distinguishing Mora from Other Forms of Breach
Mora exists when a performance is not made on time. This can be distinguished from positive malperformance in which performance takes place on time, but is defective. Mora therefore relates to the time of the performance. 
Mora can also be distinguished from making performances impossible because one of the requirements for mora is that the performance remains possible.
Mora debitoris is the late performance by the debtor where the performance is due, enforceable and possible.
Requirements for Mora Debitoris
THE DELAY IN PERFORMANCE MUST BE AS A RESULT OF THE FAULT OF THE DEBTOR
This means that the delay in performance must not be as a result of a third party who is not a party to the contract. It should also not be because of the creditor’s failure to accept the performance.
The onus is on the debtor to prove that he is not at fault.
THE PERFORMANCE MUST REMAIN POSSIBLE
Where as a result of the delay or other factors, the performance becomes impossible then one is not dealing with mora but possibly with prevention of performance or supervening impossibility.
THE DEBT MUST BE ENFORCEABLE
Before a performance can be late, it must first be due; therefore the time for performance must have arrived.
Mora ex re
If the contract mentions on which date the performance is due, then the debtor is in mora if he has not performed by this date. If the contract does not contain a date then it is possible to interpret the terms of the contract to determine the date of performance or to establish that there was a tacit term.
More ex persona
If there is no tact term and interpretation is impossible then the creditor must place the debtor in mora by way of an interpellatio.
This is a demand calling upon the debtor to perform on a particular day and indicating that if she fails to perform on this day, he will be in mora.
The requirements for a valid interpellatio are:
· It must stipulate a specific time for performance
· It must be clear and unambiguous
· It cannot require immediate performance
Reasonable time depends on the circumstances of each case
Nel v Cloete
A contract for the sale of a house did not contain the date upon which the property should be transferred to the buyer. A part of the purchase price was to be furnished by a bank. Transfer of the property took a long time because the title deeds of the property could not be found and the attorney who acted for the seller eventually decided to request a duplicate title deed. Nine months after the conclusion of the sale the buyer sent an interpellatio to the seller, giving him 2 months to affect transfer, failing which, the buyer indicated that he would cancel the contract. When the transfer had not yet taken place on the due date, and when he found out the bank had cancelled his loan as a result of the long delay, the buyer canned the contract.
The seller argued, inter alia, that the interpellatio did not give him reasonable time to effect transfer of the property.
The court held that two months was a reasonable time to affect transfer, especially in the light of the fact that such a long time had already elapsed since the conclusion of the contract. In allowing the debtor a reasonable time to perform, the creditor did not need to take account of the extraordinary circumstances.
In addition, it was admissible for the creditor to state in his interpellatio, that failure to perform by the due date would entitle him to cancel the contract (notice of rescission).
Time is of the essence?
If the debtor knows that the performance is urgently required then there are two views which deal with this. The first is where the courts developed a doctrine of ‘time is of the essence’’ which stipulated that in urgent situations the creditor does not have to stipulate a time for performance or place the debtor in mora, but automatically obtains the right to cancel if performance is not rendered soon.
The second and more accepted view is that the doctrine should not be applied to the question of whether or not a –party is in mora. Rather, it relates to the right to cancel which arises when the other party is already in mora. However in the situation of a tow-truck or ambulance it can be argued that there is a tacit term that performance should take place immediately.
Consequences of Mora Debitoris
Mora Debitoris Perpetuates the Obligation
Mora is a form of ongoing breach of contract which means that when a debtor fails to perform on time then he will in mora until he performs. If the debtor or creditor’s performances become impossible at the time when the debtor is in mora then the normal rules for impossibility of performance are suspended and the remains liable even if his performance is impossible. Failure to perform will result in a breach of contract and he will have to pay damages.
Right to Specific Performance
When the debtor is in mora, the creditor can insist on proper performance even though it is late.
Right to Damages
If the creditor has suffered damages due to the debtor’s mora then the debtor must compensate for those damages. The creditor is entitled to so called mora interest if the debtor has to pay money at a rate set in the contract, determined by trade usage or prescribed by the Minister.
Right to Cancel on the Basis of Mora
There is no automatic right for the creditor to cancel a contract on the basis of the debtor’s mora. Cancellation is an extra-ordinary remedy and in order to obtain a right to cancel, certain special factors are necessary.
A lex commissoria (cancellation clause)
This is a clause in a contract which gives the creditor the right to cancel if the other party should commit a breach of contract. If there is such a clause and the debtor is in mora, the creditor can cancel on the basis of the lex commissoria.
A notice of rescission
If there is no lex commissoria then the creditor may obtain the right to cancel by sending the debtor a notice indicating that he is in mora and stating that unless he performs within a specific period of time the creditor will cancel. Must be distinguished from a notice of cancellation.  This only serves to acquire the right to cancel.  It does not mean that the contract is cancelled; the creditor still has a choice. The interpellatio, notice of rescission and notice of cancellation can be given in the same document. 
Time is of the essence
If the debtor is in mora and the need for performance is urgent then this rule indicates that the creditor automatically obtains a right to cancel. This cannot place the debtor in mora. The debtor must be in mora because of an express or tacit date which has not been fulfilled.
Mora Creditoris
Nature of Mora Creditoris
A creditor has an obligation to co-operate with the debtor to ensure that the debtor is able to deliver performance. This may take the form of accepting the performance or supplying the debtor with information which will enable him to perform.
Requirements for Mora Creditoris
THE DEBT MUST BE DUE
The creditor has no obligation to accept performance until it is due, therefore if the debt is subject to a suspensive condition then the creditor cannot be in mora creditoris. The exception is that the creditor may be obliged to provide the debtor with information before this date which will enable him to perform on time.
Where the contract contains a fate for performance then the creditor will be in mora ex re. If there is however no date then the creditor will be in mora ex persona by way of an interpellatio.
THE DEBTOR MUST TENDER (OFFER) PROPER PERFORMANCE\
Where the performance which the debtor offers is defective, the creditor has no duty to accept it. Rejection of improper performance will not amount to mora creditoris.
THE CREDITOR MUST HAVE FAILED TO ACCEPT PERFORMANCE OR TO CO-OPERATE WITH THE DEBTOR
The creditor must have caused the delay in performance by the debtor, by refusing to accept the performance or not being available to receive the performance or failing to give his co-operation which the debtor needs to perform.
THE CREDITOR MUST BE AT FAULT
The delay in performance must be due to the creditor. If the failure to accept performance is due to vis maior, casus fortuitus or the actions of a third party then he can escape it.
THE PERFOMANCE MUST REMAIN POSSIBLE
If performance has become impossible due to the creditor’s actions then the form of breach will be prevention of performance and not mora creditoris.
Consequences of Mora Creditoris
Mora Creditoris Purges Mora Debitoris
It is not possible for a creditor and debtor to be in mora at the same time. Therefore if the debtor is in mora and the creditor refuses to accept adequate performance then the creditor will be in mora. The debtor’s mora however, is not purged. The consequences of mora debitoris still apply for the period in which the debtor was in mora.
The Risk of Damage, Destruction, or Impossibility
From the time when the creditor is in mora, the debtor becomes liable for the damage or destruction or impossibility of his performance, only if this arose from the debtor’s intentional actions or from his gross negligence. The creditor therefore bears the risk of damage, destruction or supervening impossibility.
Sureties
When a creditor is in mora, sureties for the debt are released, this is because if the creditor refuses to accept the debt owed then it would be unfair to hold the sureties liable.
Interest on Debt
As soon as the creditor falls into mora, the debtor’s liability for interest on the debt and for use of the performance or occupational rental falls away. This is not retrospective and the debtor’s liability will remain for the period in which he was in mora.
Cancellation by the Debtor
The rules for cancellation on the basis of mora debitoris apply mutatis mutandis also to mora creditoris. The debtor may only then claim cancellation as a result of mora creditoris via a lex commissoria, a note of rescission or if time is of the essence.
Specific Performance
The debtor can claim specific performance to compel the creditor to accept the performance.
Damages
If as a result of mora creditoris, the debtor suffers financial loss, he may claim this as damages from the creditor
Repudiation
Definition of Repudiation
This is a form of anticipatory breach which means that the breach happens before performance is due. It can also take place after the performance has become due but before it is delivered. It is behavior either by the debtor or the creditor which indicates that performance will not be effectively delivered or that the performance will not be accepted.
Distinguishing Repudiation from Other Forms of Breach
Repudiation differs from mora as mere delay does not necessarily indicate that performance will not take place or that it will be ineffective. It differs from malperformance in that repudiation takes place before performance is made while positive malperformance involves that the performance was given on time but that it’s defective. It differs from making performance impossible because repudiation creates relative certainty that the performance will be absent or defective, while making performance impossible will give absolute certainty that performance cannot happen.
Requirements for Repudiation
Conduct Indicating a Refusal to Perform
The test for this is objective and not subjective. This means that one does not need to show that the party had a specific intention to breach the contract
Highveld 7 Properties v Bailes
‘The test to determine whether conduct amounts to a repudiation is whether, fairly interpreted, it exhibits a deliberate and unequivocal intention no longer to be bound? The test which has to be applied to determine whether the original agreement was repudiated is an objective one. It follows that even a bona fidei subjective intention not to repudiate the agreement would not assist the respondent if he acted in such a way as to lead a reasonable person to the conclusion that he did not intend to fulfill his part of the original agreement.
The court is therefore not interested whether or not the repudiating party wanted or meant to repudiate, but whether a reasonable person would think that the behavior of the repudiating party amounts to a repudiation.
This can be a very dangerous form of breach because no subjective intention is required to prove the breach and therefore even if a party breaches in good faith he will still be found guilty on the facts.
Highveld Properties v Bailles
No Justification for Refusal to Perform
In certain circumstances a party will be justified in refusing to perform. For example if a party has refused to perform if his performance is reciprocal to the other party’s performance and the other party has breached.  
A party will also be entitled to cancel the contract as a result of result of the other party’s breach provided the relevant requirements for cancellation are met.  Therefore if the party was legally entitled to withhold performance then his breach will not amount to repudiation, but if it is illegal his conduct will amount to repudiation.
Consequences of Repudiation
Acceptance of Repudiation by the Innocent Party
Some cases have constructed repudiation as a process of offer and acceptance whereby repudiating party will make an offer to the innocent party to cancel the contract. If the innocent party agrees then the guilty party would be guilty of repudiation. Conversely if it is rejected then repudiation is a nullity.
This however, is not incorrect as if both parties mutually agree to cancel the contract then it is cancelled by mutual consent. The innocent party has the election of remedies. He would then either be able to cancel or uphold the contract. 
NB: If the party has agreed to uphold the contract, this does not negate the fact that the other party has repudiated the contract. The consequences of breach shall follow.
Innocent Party’s Election
Once the guilty party has repudiated the contract, the innocent party has the choice to either uphold or cancel the contract.
If the innocent party agrees to cancel the contract, she may not change her mind. Once the contract is cancelled, it cannot be brought back. 
Culverwell v Brown
In such a case it would be competent for the plaintiff to ask in another action in lieu of that decree, for cancellation of the contract and damages. And there is no reason in law why the plaintiff in an action should not claim specific performance and ask alternatively (should there not be performance within the time fixed by the court), for an order cancelling the contract and directing the defaulting party to pay damages.
This means that whatever decision the innocent party makes will be final. However, where the innocent party chooses to uphold the contract and the guilty party again fails to perform, this constitutes a new breach. Once again the innocent party will have a choice.
The innocent party must exercise his election within a reasonable time and must communicate his decision to cancel to the repudiating party. The innocent party cannot be forced to cancel the contract, even though insisting on specific performance would be wasteful.
Right to Cancel
Cancellation is an extraordinary remedy which an innocent party only has in certain circumstances:
· Where there is a lex commissoria in the contract 
· Where the repudiation is serious (a repudiatory breach)
Swartz v Wolmaranstad Town Council
Whether the breach “goes to the root of the contract”, or affects a “vital part” of the obligations or means that there is no “substantial performance”. It amounts to saying that the breach must be so serious that it cannot reasonably be expected of the other party that he should continue with the contract and content himself with an eventual claim for damages.
The seriousness of the repudiation depends on the form of breach which it anticipates. The innocent party’s choice to cancel must be conveyed to the party who breached.  It can be done in writing, informally or even by letting a third party know of the cancellation, if the innocent party is sure that the guilty party will learn of the cancellation.
Specific Performance
The innocent party may choose to uphold the contract and wait for the day for performance to arrive. If the guilty party does not perform on the due date, he will also be in mora debitoris.
The Innocent Party’s Contractual Obligations
If the innocent party elects to uphold the contract then the contract remains operative and both parties have to perform. Must the injured party offer his own performance if it is not clear whether the other party will eventually perform.
Moodley v Moodley
Contract for the sale of a house with a provision that the deposit must be paid when the contract is signed and the buyer must, within a certain time, provide the seller with a bank guarantee for payment of the rest of the purchase price.
Directly after signing the contract, the seller clearly indicated that he no longer wished to sell the house. Because of this, the buyer did not take steps to obtain a bank guaranteed cheque. The seller relies on this failure of the buyer to get the cheque to justify cancelling the contract.
The court held:
One party’s repudiation, though not treated by the other as a cause for cancellation, ay nevertheless (i) excuse the latter from formal acts preparatory to performance and (ii) entitle him, in appropriate circumstances to suspend his own performance until the guilty party has reaffirmed his willingness and ability to fulfill the repudiating one, remained ready, willing and able to perform his part.
Because it was clear from the seller’s behavior that he would not accept the buyer’s bank guaranteed cheque in any event, requiring from the buyer would subject him to a waste of time and energy. The seller could therefore not rely on the buyer’s failure to obtain the cheque to get out of the contract, as long as the buyer indicates that he is willing to perform.
Damages
Together with either cancellation or specific performance or on its own, the injured party has a right to claim damages, if he meets the requirements.
Prevention of Performance
Definition of Prevention of Performance
This is conduct by either a creditor or debtor which makes the delivery of his own or the other party’s performance impossible.
This can happen at any time before performance takes place or on the date it is due and it is also a form of anticipatory breach.
Requirements for Prevention of Performance
Absolute and Relative Impossibility
Some argue that the performance must be made absolutely impossible and no debtor can perform rather than merely impossible for the particular debtor. They argue that if performance is only relatively impossible, the form of breach is repudiation and not prevention of performance.
Fault
One of the parties’ must be responsible for the impossibility of the performance. It is not necessary for the innocent party to prove fault on the part of the other party, but the guilty party can use the absence of fault as a defense.
However if the party has guaranteed performance, absence of fault will not be an excusing factor unless his inability to perform is due to the fault of the other party.
Consequences of Prevention of Performance
A Party cannot rely on his own Breach to Escape from a Contract
If one of the parties to the contract rendered his own performance impossible, he cannot rely on impossibility to escape the consequences
Benjamin v Myers
Facts: Benjamin leased a petrol station from Myers in terms of a contract of lease. The contract obliged B to keep a certain minimum amount of petrol and oil on the premises. When B failed to do so, M sued for breach of contract and cancellation. B’s defense was that he had been prevented from keeping oil and petrol on the premises by government regulations which determined that in wartime petrol could only be bought from certain sources following certain procedures. These regulations had rendered his performance impossible.
The court held that the reason why B could not obtain petrol was because he had previously breached the government regulations. Through his own conduct he had made his performance impossible.
This was therefore not a situation of supervening impossibility of performance, but of making his own performance impossible and so breaching the contract.
Counter Performances
If the innocent party elects to uphold the contract and there are reciprocal obligations then impossibility of one set of obligations does not extinguish the need to render counter- performances.  If a party renders his own performance completely impossible, then if the innocent party elects to uphold the contract, he must perform his side of the contract and claim damages. However, if a party renders another party’s performance completely impossible and the innocent party elects to uphold it then the innocent party can claim performance from the guilty party subject to a reduction of the claim by the amount that he saves by not having to perform his side of the contract.
Grobbelaar v Bosch
G and B were partners in a business. In their partnership agreement it was stipulated that if one of the partners died, the surviving partner would get all the assets of the partnership. In return the estate of the deceased partner would get the proceeds of a life insurance policy taken on his life. 
When B died first, it transpires that the insurance company would not pay out the proceeds of the life insurance policy, because B had supplied fraudulent information in relation to the policy. The executor of B’s estate argued that the agreement about the distribution of the partnership assets had become impossible because the insurance company would not pay out and that B’s estate should therefore retain its share in the partnership assets.
The court did not accept this argument. It held that the reason why the payout of the insurance policy had become impossible was because B had made it impossible by his own behavior. B could not rely on his own breach of contract to get out of the contract.
G remained entitled to partnership assets, but in return had to pay B the amount that he saved by not, having to perform…in this case the premiums that G paid for the insurance policy, but which the insurance policy returned to him when it became clear that the policy was invalid.
Specific Performance
Where the whole performance has become impossible the party cannot claim that performance, he can only claim damages. If only a partial amount of the performance is impossible then the party can claim specific performance in relation to the possible part. 
Cancellation
Where the whole performance has become impossible, the breach is so serious as to entitle the innocent party to cancel the contract.
Where only a part of a divisible performance has become impossible, is the committed only in respect of that part of the contract, therefore only cancel that part of the performance which has become impossible. His own counter-performance will be reduced proportionately. If his counter-performance cannot so be reduced then it is argued that he can call the entire contract or accept the partial performance and recover damages in lieu of the shortfall.
Damages
The party who has rendered the performance impossible must compensate the other party for the financial loss suffered as a result of the breach by way of damages.
Positive Malperformance
Definition of Positive Malperformance
This occurs when the debtor delivers a defective performance. In the case of an obligation non faciendi, positive malperformance would occur when the debtor does the thing he agreed not to do. In the case of obligation faciendi malperformance would occur when the debtor delivers an improper or incomplete performance.
The creditor is also capable of being guilty for positive malperformance. This is where the creditor has a duty to co-operate with the debtor to allow the debtor to perform and the creditor’s performance is defective in this regard.
A tender (offer) of defective performance can constitute repudiation on the part of the debtor, but once the performance has been accepted it is positive malperformance.
Requirements for Positive Malperformance
Fault
Usually it is evident whether a debtor has positively malperformed, has acted either negligently or intentionally. The innocent party does not need to prove fault but the guilty party may rely on an absence of fault as a defense, unless he has warranted that his performance be of a particular standard.
Breach Relating to a Material Term
It has been argued that in order for positive malperformance to be considered breach, it must be significant or must relate to a material term of the contract. This however, is not correct. The materiality of the breach may relate to the right to cancel, but a person can be in positive malperformance in relation to a relatively minor part of the contract.
Consequences of Positive Malperformance
Creditor’s Duty to Co-Operate to Enable the Debtor to Perform
As soon as the debtor has delivered a defective performance, the creditor has no duty to co-operate to enable the debtor to perform properly. Nor does the creditor have to co-operate to enable the debtor to fix his defective performance.
Reid v Spring Motor Metal Works
There is nothing to suggest that there is any custom which requires a motor car owner to bring back his car repeatedly, or even once, to have a repair done properly which has not been done properly in the first instance.
Creditor’s Duty to Perform
Where the party chooses to uphold the contract and claim’s specific performance, the innocent party needs to deliver his own performance. If he demands proper performance from the guilty party without tendering his own, the guilty party may raise the defense of exeptio non adempleti contractus. In the converse the creditor can also raise the defense and withhold his performance until such a time as he receives proper performance.
Right to Reject Defective Performance
A creditor may reject a defective performance where it is substantially or seriously defective and provided proper performance remains possible. The creditor then has an election whether to cancel the contract or to uphold the contract and claim specific performance. In reciprocal contracts, the creditor must also offer his own performance. 
Where the performance is not seriously defective, the creditor must retain the defective performance and claim damages.
Where the debtor’s performance can be divided into separate parts, the creditor may claim specific performance of –part of the contract while cancelling another.
Right to Cancel
The creditor can only cancel under the following circumstances:
Where there is a lex commissoria allowing her to cancel
Where the positive malperformance is very serious/material.
Where or not the breach is serious enough to allow the creditor to cancel depends on whether one can reasonably expect the creditor to retain the defective performance and be satisfied with damaged.
‘The test, whether the innocent party is entitled to cancel a contract because of malperformance by the other, in the absence of a lex commissoria, entails a value judgment by the Court. It is, essentially, a balancing of competing interests – that of the innocent party claiming rescission and that of the party who committed the breach. The ultimate criterion must be one of treating both parties fairly under the circumstances, bearing in mind that rescission , rather than specific performance or damages, is the more radical remedy’ Sing v McCarthy Motors
Singh v McCarthy Motors
A notice of rescission can ONLY BE USED IN MORA, it does not extend to other forms of breach.
Right to Claim Damages
If the innocent party suffers damages as a result of the defective performance, she will be entitled to claim damages together with either cancellation or specific performance.
 

Remedies for Breach
General Introduction
Categories of Remedies and Election
The best approach to any problem with regards to breach of contract is to first establish clearly:
· Which party breached the contract?
· Which obligations are reciprocal to the obligation that was breached?
· In respect of which obligation did he breach?
· Which form of breach did he commit?
The four remedies of breach are:
1. The exceptio non adempleti contractus
2. Specific performance
3. Cancellation
4. Damages
These are aimed at either fulfillment or termination of the contract. The remedies for fulfillment are the exceptio non adempleti contractus and specific performance while the remedy aimed at termination is cancellation.
If there is a material breach of the contract the aggrieved party can elect to either uphold the contract or set it aside. Once the election is made, it is final.  In addition, the aggrieved party may claim damages either as a remedy in itself or together with the relief for specific performance or cancellation.
If the breach has not yet occurred but is pending then the aggrieved party can obtain an interdict to prevent the breach. A party can also incorporate terms in the contract to provide particular remedies in the event of a breach of contract.
Once and for All Rule
A party with a single cause of action must claim in one and the same action all remedies that she is entitled to. This is to prevent the multiplicity of actions based on a single cause of action and to ensure that there would be a definitive end to litigation.
A breach of contract constitutes a single cause of action. 
Signature Design Workshop v Eskom Pension & Provident Fund
In order to prevent the other party from breaching a contract, the innocent party obtained an interdict prohibiting the other party from breaching. Nevertheless, the guilty party did breach. After the breach the innocent party claimed damages for the breach. The guilty party argued that this was predicated by the once and for all rule.
The court held that one should not adopt a rigid, formalistic approach to the once and for all rule. To apply the rule in the circumstances would have caused considerable injustice. The innocent party was therefore allowed to claim damages.

The Consumer Protection Bill of 2008
Exceptio Non-Adempleti Contractus
Introduction
This is not a direct remedy which allows the party to claim something from the party who breached the contract. Rather, it is a defense which allows the innocent party, in certain circumstances, to withhold his own performance in order to force the guilty party to perform. If the innocent party failed to use the exception at the right time then she may not do so later to retrieve performance. If the obligations are reciprocal then one party can withhold his performance if the other does not perform.
Requirements for Use of Exceptio
The exceptio can only be used if the contract is bilateral.
The requirements are as follows:
1. One of the parties claims performance from the other.
2. The defendant’s performance is reciprocate to the plaintiff’s performance
3. The plaintiff’s performance was due before, or at the same time, as the defendant’s performance.
4. The plaintiff has not performed and does not tender his own performance. Alternatively, the plaintiff has performed but his performance is not complete and proper. 
Reciprocity and Divisibility
The exceptio only operates in contracts which create reciprocal obligations.  These could either arise from the contract or they could arise from different contracts as long as the intention is that they be undertaken in exchange for one another.
Wynn’s Car Care Products v First National Industrial Brank
Facts: W and X conclude 3 contracts with one another, which W alleges form part of a single transaction with reciprocal obligations. According to the first contract X agrees to lease certain computers to W. The second contract is that X will maintain the computers in working order and the third contract is that X will supply data-processing, network and other computing services. W fails to pay the full amount under the agreement of lease, and when sued, tries to use the exception on the basis that V had failed to perform under the maintenance and computer services agreements.
Court Held: Whether the parties intended that performances from the 3 contracts should be reciprocal is a matter of interpretation of the contracts. The mere fact that the agreements are for commercial and practical reasons linked to one another does not necessarily mean that the obligations are reciprocal. Interpreting various clauses from the contract of lease, and taking into account the fact that the parties had decided to embody the deal in 3 separate contracts, the court finds no reciprocity. W is therefore not entitled to rely on failure by the computer company to perform in terms of the maintenance and computer services contract because these obligations are not reciprocal to the obligations under the agreement of lease.
Clark v Nourse Mines
Where performance is divisible the principle of reciprocity is applied separately to each different section of the performance.
Valasek v Consolidated Frame Cotton Corp
Facts: V was employed by CFC and the contract stated that the period of employment was to be 3 years and his salary would be paid monthly, at the end of the month. At the end of July 1981, exactly one year before the 3 year period was to expire, V informed CFC that he no longer wished to work for them. They accepted this as repudiation and refused to pay him for his work in July, relying on the exception non adempleti contractus. The argument was that because he did not complete his 3 year contract he was precluded from claiming his salary for July. 
Legal Issue: Is CFC’s obligation to the salary for July in exchange for V’s obligation to work for them for three years?
Court held: This was not the case. What was reciprocal to the obligation to pay a salary for July was V’s obligation to work for July. Since V did work for July CFC was obliged to pay for July. The principle of reciprocity therefore applied separately in respect of each month that V worked.

Sequence of Performances
The sequence of a party’s performance determines who can use the exception. Understandably the exception can only be raised when the parties have to perform together, or by the party who has to perform last. 
If the contract does not specify which performance has to be given first, the naturalia of the specific type of contract will determine the sequence of performances. The general rule is that reciprocal performances must take place simultaneously.
The exception is the contracts of location conductio (letting and hiring).  In these contracts the rule is that, unless the parties agree otherwise, the money must be paid last. 
The Exceptio and Defective or Partial Performance
Where one of the parties performs defectively, or partially the other party has a choice to both reject the defective performance and claim specific performance or he may keep the defective performance and claim damages. If this amounts to a material breach, the other party may cancel the contract. (exceptio does not apply if the contract is cancelled).
Where the performance is rejected and specific performance is claimed, the other party may withhold his performance on the basis of exceptio until such time where the guilty party tenders a complete and proper performance.
Where the performance is accepted, can the guilty party claim the reciprocal performance or can the other party raise exceptio on the basis that the performance was partial or defective?
The Appellate Division in BK Tooling v Scope Precision Engineering held:
A party’s right to reject a partial or defective performance is subject to the de minimus rule: where the performance is only incomplete or defective in a minor detail, she may not reject it.
The party who accepted defective performance is entitled to withhold her own performance and may resist claims for performance with the exceptio until such time as the other party has performed both legally and properly.
This however, can lead to an unfair situation where the party who had accepted the defective performance can now refuse to give any performance in return and will benefit at the expense of the other party. In such situations the court has developed discretion for the courts to order a reduced counter-performance. 
In order for the discretion to operate the party who claims the reduced counter performance must prove:
· That the other party has used the defective performance to his advantage.
· Special circumstances which make it equitable or fair to exercise the discretion.
· The amount or value of the reduced counter-performance.
In other words the plaintiff must prove by what amount his claim must be reduced. Usually this will be the cost of bringing the defective performance up to the proper standard.
However, some performance can subsequently be fixed. In these cases the courts will reduce the plaintiff’s claim by an amount that is fair, taking into account all the circumstances of the case.
Scholtz v Thompson
Facts: Sale of a farm with an agreement that the buyer must pay occupational rental from the date of occupation until transfer. However, at the time when the buyer should have occupied the farm, there were still come livestock, workers and implements on the farm and the seller remained in the farmhouse for some time. The seller had therefore given defective performance (not given the buyer full possession of the farm as agreed). Although the buyer could conduct certain farming activities, he had to travel a considerable distance to reach the farm every day.
The obligations to give vacant possession of the property and to pay occupational rental are reciprocal. The buyer is entitled to use the exceptio to ward off a claim for occupational rental since the seller had not performed his obligation properly.
Court held: On the question of whether the seller could claim a reduced counter-performance, the High court held that, since it was not possible retrospectively to fix the performance, the seller could not prove the value of the reduced counter-performance and therefore was not entitled to anything. The case went on appeal.
On appeal: The SCA held that the rule about reduced counter-performance as formulated in BK Tooling contained two assumptions:
That it is possible to fix the defective performance
That it is possible to calculate the cost of fixing the defective performance
Where it is not possible to fix the defective performance, the exact value of the reduced counter-performance cannot be calculated; nevertheless the court should attempt to award an amount that is fair in all the circumstances using a fairly robust approach to the calculation of the amount.
The SCA estimated that the buyer had lost a quarter of his possession of the farm and therefore reduced the amount of the occupational rental payable by the buyer by 25%.
Specific Performance
Introduction
An order for specific performance requires the contractant to deliver the performance agreed to in the contract. In terms of a negative obligation SP would take place in the form of an interdict. In terms of a reciprocal obligation, a party can only use this remedy if he has completed his proper performance. In terms of impossibility or insolvency an order for SP cannot be granted.
The Court’s Discretion to Refuse an Order for Specific Performance
South African Law follows Roman-Dutch Law which says that SP will generally be granted unless there are exceptional circumstances which justify the refusal of such an order. If this claim is rejected, the innocent party will still have a claim for damages. 
General Approach to the Discretion
Before in SA law, courts were influenced by English law to the extent that the courts would use its discretion and refuse an order for SP whenever certain circumstances were present.
Haynes v Kingwilliamstown Municipality
Facts: According to a contract between Mrs. Haynes and the Municipality, H was entitled to 250 000 gallons of water per day from KWT dam. This was a regular continuing relationship and KWM honoured its obligations. In 1949, the Kingwilliamstown area was hit by a severe drought. KWM therefore decided to reduce the daily flow to H to 1500 – 2000 gallons. Full compliance with the agreement would have cause great hardship to the inhabitants of KWT and would have endangered their health. H, despite having an adequate supply of water from other sources, claimed specific performance by KWM. The court refused to grant specific performance.
Court Held: Although a plaintiff has a right to claim specific performance, a court does have discretion to refuse to specific performance in certain circumstances. This discretion must be looked at on the basis of its own circumstances. The court then looked at circumstances that could be relevant. These by and large come from English law:
· Damages would adequately compensate the plaintiff
· It would be difficult for the court to enforce its order
· The thing can be readily bought anywhere
· Specific performance would entail ordering a party to render services of a personal nature
· Where it would operate unreasonably harshly on the defendant or the agreement giving rise to the claim is unreasonable.
· Where an order of specific performance would produce injustice or be inequitable under all the circumstances.
In casu, this list of considerations influenced the court very strongly in the exercise of its discretion. It is arguable that these particular factors were elevated to rules so that there was no real exercise of discretion but merely an application of rigid rules.
The Benson case re-aligns the South African law with the Roman-Dutch law position. It is therefore better to view these considerations as factors influencing the court’s decision than rigid rules. 
Benson v SA Mutual Life Assurance Society
Employment Contracts
In certain cases there could be problems with a claim for SP due to the personal nature of performances by employers and employees. It could result in an employer to employ an employee he does not want and an employee to continue to work for an employee against his will.
Before in our law, no specific performance order would be granted for employment contracts. However, later, the court held the principle that all employees should be able to claim specific performance subject to the discretion of the court.  All relevant factors and considerations should be taken into account, specifically 2 in particular:
1. ‘the inadvisability of compelling one person to employ someone whom he does not trust in a position which imports a close relationship, and
2. The fact that no court could by its order compel a servant to perform his work faithfully and diligently.’
Santos Professional Football Club v Igesund
Wasteful Performance
It is argued that a court should grant an order for specific performance if performance by the guilty party would be wasteful. 
If the court refused, the innocent party would only be able to claim damages for breach which is subject to the innocent party to mitigate damages. The innocent party’s claim would be reduced if damages incurred would be wasteful to him (incur additional expenses).
Unibank Savings & Loans Ltd v ABSA Bank
Facts: Unibank was formally known as Community Bank. It experienced financial problems and it agreed with ABSA that they ABSA would second two managers, H and W, to Community Bank for a certain time, to help them sort out their problems. The salaries for H and W would be paid by Community Bank for the time that they worked there. However, problems persisted and Community Bank was placed under curatorship. The curator decided that the best solution would be to sell Community Bank. He therefore wrote a letter to ABSA saying that Community Bank no longer needed the services of H and W – thus repudiating the contract with ABSA. ABSA elected to uphold the contract and asked for specific performance – that Community Bank should continue to pay the salaries for W and H for the period of secondment. Unibank then bought Community Bank and argued that specific performance would be wasteful since Community bank was no longer in need of the services of W and H.
Monetary Equivalent (Surrogate) of Performance
Authors have argued that instead of claiming specific performance, the innocent party can claim for the monetary equivalent of performance instead.
The advantages for this are that the plaintiff’s claim will not be subjected to the normal rules relating to claims for damages.
Isep Structural Engineering v Inland Exploration Co
Facts: The Johannesburg City Council owned a piece of land that they leased to Isep. JCC then decided that they wanted to sell the property and they duly terminated the lease with Isep. This gave rise to a contractual duty on the tenant to restore the property to its original condition. This would entail Isep removing huge concrete ramps at an expense of R15000. Isep failed to remove the ramps.
Inland Exploration offered to pay R77 500 for the land, but included the term that the seller warrants that the ramps will be removed. JCC refused to accept this term, but agreed to the price of R77 500. In addition, it was agreed that JCC’s contractual right against Isep would be ceded to IE. The duty to remove the ramps remained on Isep, but IE now replaced JCC as the creditor for this obligation.
IE thus instituted an action against Isep on the basis of what was originally JCC’s right to have the property restored to its original condition. IE claimed R15000 from Isep, being the cost of having those ramps removed. 
Legal Issue: Is this a claim for damages that must satisfy all the requirements of damages or is it a claim for specific performance in the sense that one is asking for the monetary equivalent of performance?
Court Held: Three out of five judges held that our law does not recognize a claim for surrogate performance. The law allows only two claims: specific performance proper or damages.
Principle: If you claim a sum of money instead of actual performance, you have to satisfy all the normal requirements for damages.
Because IE was claiming damages it had to prove the requirements for damages. Since they could not prove loss, their claim was unsuccessful. The court granted absolution from the instance.

Cancellation
Cancellation as an Extraordinary Remedy
The remedy of cancellation is aimed at the termination of the consequences of a validly concluded contract. Therefore, it is considered to be an extraordinary remedy. As a general rule cancellation means that all obligations under the contract are extinguished and any performances which have been made needs to be restored.
Note: Cancellation does not wipe out the contract completely as the guilty party still has to pay damages.
Requirements for Cancellation
The requirements are:
1. Right to cancel
2. Ability to restore performances received
3. Exercise of right to cancel
Right to Cancel
If a party attempts to cancel a contract without sufficient justification then the cancellation will be ineffective and will not stand. The party who cancelled will also then be guilty of repudiation.
Ability to Restore Performance
A party seeking cancellation has an obligation to restore any performances already received and in addition, any fruits or proceeds of the performance. This is also subject to the doctrine of accrued rights.
The inability of the innocent party to restore any performances received will prevent the innocent party from cancelling the contract. However, he will still be able to cancel if the inability to restore is not due to his own fault and if he is not enriched. 
In the case of certain services rendered, it is not possible to provide restitution and therefore the party would have to pay the monetary equivalent of the original performance since they have benefitted from the performance.
If restitution is rendered partially impossible due to no fault of the innocent party then the innocent party must restore whatever remains of the performance in addition to a monetary supplement for the rest of the performance. If it is due to the fault of the innocent party, but it is substantially possible, he is entitled to cancel the contract subject to supplementing the shortfall with a sum of money.
Subject to the doctrine of accrued rights, the guilty party is obliged to return any performance that he has received in terms of the contract. If the guilty party is unable to do so then the innocent party will claim any losses resulting from this as damages. 
Exercise of the Right to Cancel
The right to cancel is exercised by way of a notice of cancellation. It is a unilateral juristic act, which means that there need not be an agreement over it.
In order for a party to cancel a contract:
· There must be and intention to cancel which must be expressed. 
· This election must be communicated. In some cases it has been held that the guilty party must have actual knowledge of the innocent party’s election to cancel. However, only reasonable steps are necessary on the part of the innocent party.
· A guilty party who lacks knowledge, due to his own fault cannot rely on his lack of knowledge.
· There are no prescribed formalities for cancellation. Only where the parties have agreed to a written notice ‘by hand’, will formalities apply.
· The decision to cancel can even be conveyed to the guilty party via a third party. Issue can arise with the delivery of the decision to cancel.
· The innocent party does not have to state the grounds for cancellation, as long as the innocent part relies on a valid ground for cancellation at the time.
NB: Distinguish a note of rescission from a note of cancellation. A notice of rescission is a note indicating that if performance is not delivered by a specific date, then the contract will be subject to cancellation whereas a note of cancellation indicates that the contract has now been cancelled.
Loss of the Right to Cancel
The innocent party will lose the right to cancel if he elects to uphold the contract. This must be expressed by him, if there is another reasonable explanation for his conduct then he will not lose the right to cancel. A mere delay to cancel does not mean that the right to cancel is lost, however if it is reasonable to believe that it is then the contract will be upheld.
Mahabeer v Sharma
Facts: A contract of sale was concluded between M and S. M was to pay the purchase price in installments. These payments were not made. S wrote to M and stated that the contract would be cancelled if payment was not made within 30 days (notice of rescission). M did not pay. Five months after this letter was sent, S sold the property to someone else. At this time, M’s attorney was informed of the cancellation (notice of cancellation) and subsequent sale.
M argued that the right to cancel lapses unless it is exercised within a reasonable time.
Court held: A mere delay in final notification cannot per se result in the loss of the right to cancel. The delay could however indicate an election to abide. Depending on the circumstances of the case, the failure to exercise the right to cancel within a reasonable time may justify an inference that the party has elected not to cancel the contract.
On the facts, the court held that it could not make such an inference as the guilty party never believed that the innocent party had given up the right to cancel the contract. As a result, S’s right to cancel was not lost.

The Effect of Cancellation
General
Cancellation:
· Extinguishes all future unfulfilled obligations
· Creates an obligation to restore any performance that has already been made.
This principle is qualified by the doctrine of accrued rights.
Doctrine of Accrued Rights
This doctrine applies where the performances in terms of the contract are divisible or where the contract creates continuous (ongoing) obligations. 
The doctrine entails that:
Crest Enterprises v Ryklof Beleggings
‘Rights that have become due and enforceable before cancellation and are independent of any executor part of the contract are not extinguished by cancellation.’
“The executor part of a contract refers to that part of the contract that was due to be performed in the future.”
According to the doctrine cancellation only terminates those obligations which have not yet accrued (become enforceable) by the time of cancellation. The accrued performances do not have to be restored; a party can therefore still claim specific performance of an obligation that has accrued, even if the rest of the contract has been cancelled.
There are three requirements for the operation of the doctrine of accrued rights:
1. The contract must be divisible into separate parts.
2. The right to the accrued performance must have become due and enforceable before the cancellation.
3. The accrued performance must be independent from any outstanding (unperformed) obligations at the time of cancellation.


· The contract must be divisible into separate parts:
If a contract is not divisible, the doctrine of accrued rights cannot apply.
· The right to the accrued performance must have become due and enforceable before the cancellation
The due date must have arrived before cancellation and there must be no outstanding conditions or other legal excuses which would prevent a claim for specific performance to that performance.
Test to determine if the particular performance is due and enforceable: Would you have been able to claim specific performance on the date of cancellation? If yes, performance was due and enforceable.
Nash v Golden Dumps
Facts: GD had entered into a contract of employment with N. This contract was set out in a letter from GD to N. In addition to the contract of employment, the letter also contained a share option agreement enabling N to buy shares in a company that was to be formed later. GD then committed a breach of the contract of employment and N elected to cancel their contract. At the time of cancellation, the new company had not yet been formed. N’s rights under the share option agreement was therefore not due and enforceable at the time of cancellation, because the share option was subject to a condition (that the new company be formed), which had not been fulfilled at the time of cancellation.
If the share option agreement had been cancelled, the doctrine of accrued rights would not have applied, and N would not have been able to claim the shares once the company was formed.

· The accrued performance must be independent from any outstanding (unperformed obligations at the time of cancellation.
All obligations that are reciprocal to the accrued performance must have been fully performed before cancellation.
PBL Management v Telkom

Note: If there are in fact two agreements between the parties, cancellation of one agreement does not necessarily mean that the other has also been cancelled. It will therefore not be necessary to use the doctrine of accrued rights to enforce the uncancelled agreement.

Nash v Golden Dumps
Issue: The question before the court was whether the breach and cancellation related to both the employment contract and the share option agreement. If the cancellation related to both contracts the doctrine of accrued rights would not apply to the share option rights, as they were not due and enforceable before cancellation. Nash would therefore not have been able to claim the shares from GD.
Court held: Where a document embodies two or more related but separate agreements, a cancellation may relate to one agreement only. In casu, a contract of employment and a share option were embodied in a single document. The court held that although they were linked, they were juristically separate agreements, with independent sets of rights and duties, i.e. the contract was divisible. On the facts of the case, the court held that GD had repudiated the employment contract only. Consequently, N had only cancelled the employment contract and not the share option agreement. The share option was therefore still in existence, and N was entitled to enforce the share option agreement when it became due and enforceable.

Relationship between Cancellation and Specific Performance
A party cannot ask for specific performance and cancellation simultaneously because these are inconsistent remedies. Nor can she claim specific performance and cancellation in the alternative.
Custom Credit Corporation v Shembe
The innocent party must elect between the right to specific performance which is aimed at enforcement of the contract and the right to cancellation which is aimed at the dissolution of the contract.
The courts have devices what is called a ‘double-barreled remedy’. This is where the plaintiff claims specific performance on the basis of a breach of contract. If the court grants this then the defendant must comply with such an order. If he does not, then he commits further breach which then entitled the plaintiff to cancel the contract and get an award of damages. This can however be time consuming and costly.
This method enables the plaintiff to claim specific performance and, in the same action, to ask the court, that in the event of the defendant’s non-compliance with this order within the stipulated time, the contract will be cancelled and damages be granted.

Damages
Introduction
The innocent party can claim damages, for losses suffered as result of the breach. It can be claimed on its own or together with other relief:
· Specific performance and damages
· Double-barreled procedure (where in a claim for specific damages, if the contract is still not concluded there will be cancellation and damages awarded)
· Specific performance, and in the alternative damages
· Cancelation, restitution and damages
Requirements for a Claim for Damages
The plaintiff must prove:
· Breach of the contract by the other party
· Patrimonial loss
· A causal connection between the breach and loss (factual causation)
· The loss is not too remove (legal causation)
The onus is initially on the party claiming the damages to prove these requirements, however, one these elements have been proven, the onus shifts to the defendant to prove there was:
· A duty on the plaintiff to mitigate his losses, which he failed to do.
Breach of Contract
Various forms of breach discussed in previous chapter.
Patrimonial Loss
The breach must cause a financial loss as the courts have a materialistic approach in the context of contract.
Once and for all rule states that a plaintiff must claim all of his damages in one action. (Present and prospective loss)
The courts do not expect the plaintiff to calculate his loss with mathematical precision, but to produce the best evidence that he can to prove the quantum of his loss.

Isep Structural Engineering v Inland Exploration
In satisfying the requirements for damages, the pertinent question was whether JCC had suffered loss because of the breach by the tenant (the failure to remove the ramps on the premises). If JCC has not suffered loss, IE (as cessionary) would not succeed in their claim for damages.
On the facts, it was difficult to prove that JCC had suffered loss. The terms of the cession were unclear. The price had remained 77 500 even though the tenant failed to remove the ramps, which indicated that the value of the land was the same even with the rams on it. On the other hand, it was possible that IE was willing to pay the full price because they thought that they would be able to claim damages from the tenant as a result of the cession. Due to the conflicting evidence, the court found that there was no proof that the JCC had suffered loss and thus granted absolution from the instance.
In other words, the court held that IW had failed to prove that JCC had suffered loss as a result of the tenant’s breach, since it could not prove that the land was worth less to JCC with the ramps on it that if the lessee had removed them.

Factual Causation
This is a question of fact and therefore, the condition sine qua non test is used (but for). Would the loss have occurred but for the breach of the contract? If no then the breach caused damage.
Previously it was uncertain whether or not a party’s claim can be reduced or fails due to the party’s contributory negligence. The court settled this in the SCA:
Thoroughbred Breeders’ Association v Price Waterhouse
Facts: TBA obtained the services of Price Waterhouse, an auditing firm, to audit their books. TBA had appointed, as their financial manager, a person (M) who had a previous conviction for theft. M stole money from TBA, but Price Waterhouse failed to pick this up from their audit of TBA’s books and consequently failed to alert TBA. M subsequently stole a further amount of R1.3 million. TBA claimed damages for breach of contract from Price Waterhouse, but Price Waterhouse argued that TBA’s negligent appointment of M constituted contributory negligence.
Majority held: The concept of contributory negligence is foreign to the law of contract; liability for breach is based on causation and not on the parties’ relative degrees of fault. In addition, the legislature had not intended for the Apportionment of Damages Act 34 of 1956 to apply to claims of breach of contract.
Note: If an innocent party, after the breach, fails to take reasonable steps to prevent further loss, the rule relating to mitigation of damages will apply.
Remoteness of Harm (Legal causation)
Remoteness (legal causation) is a limiting device. This entails that the harm must be reasonable foreseeable at the time of entering into the contract.
Foreseeability is determined at the time of conclusion of the contract as the rights and duties are laid out at that point. In order to test for damages, the courts draw a distinction between general damages (intrinsic loss) and special damages (extrinsic loss). 
General Damages: The harm you would expect to flow from a breach (the natural and probable consequences).
Special Damages: Although the loss is factually caused by the breach, it is unusual because of some special circumstances or interest of the innocent party. The guilty party would not in the ordinary course of events expect such loss in the case of breach.
Because special damages are not generally foreseeable, it is usually not recoverable, unless the plaintiff can prove, on the facts that the damage was reasonably foreseeable. However, it is still not clear whether reasonable foreseeability is sufficient to claim special damages. For this there are two competing principles:
1. The contemplation principle
2. The convention principle
Contemplation Principle:
Reasonable foreseeability is sufficient to claim special damages. Foreseeability is deduced from the subject matter of the contract, the terms of the contract and the parties’ knowledge of the special circumstances.
Convention Principle: 
This states that foreseeability is insufficient. There must be a form of agreement between the parties that the defendant would be liable for such losses. 
The SCA has not finally settled which the correct approach to follow is.
Lavery & Co Ltd v Jungheinrich
‘This harm was so much in the minds of the parties as to virtually be a term of the contract’ (convention principle)

Shatz Investments v Kalovyrnas
Facts: K leased premises from S in a newly built shopping complex and set up a restaurant/take-away place. K insisted on a term in the contract that S would not allow any other take-away business in the complex. S agreed. K invested money in setting up his business. In the first two months, K did very well. However, S then allowed a bakery to start operating a take-away in the complex, thus breaching the contract with K. K therefore cancelled the contract, closed his business and sold the equipment. K then instituted a legal claim against S for a loss of goodwill (business), brought about by the breach.
Court held: This was special damages but in the circumstances it was not too remote. Although the court favoured the contemplation principle, it felt obliged to follow the Lavery case, because the convention principle was entrenched in our law.
On the facts of the case, the court held that even on application of the convention principle, the loss was not too remote. Not only had S been aware at the time of conclusion of the contract that K would suffer a loss of goodwill if he breached the contract, but the contract had been entered into on the basis of such knowledge. 

Thoroughbred Breeders’ Association v Price Waterhouse 
TB claimed damages for the money stolen by the employee, M, and also for the interest on their overdraft that they had to pay because of the theft. Could they claim interest on the overdraft as damages?
The SCA failed to resolve the convention/contemplation principle debate as the case dealt primarily with general damages (losses due to theft by employee). The claim for special damages (extra interest on overdraft faculty) failed as the plaintiff did not prove that he was legally obliged to pay the interest on the overdraft.
Court held: Nienaber JA referred to the flexible approach to legal causation in delict and criminal law and raised the question as to whether a similar test should not replace the traditional distinctions between general and special damages. The contemplation and convention tests would simply be factors that are taken into account in the ‘flexible test’.
Transnet National Ports Authority v Owner of MV Snow Crystal
Duty to Mitigate Losses
The plaintiff who suffers loss has a duty to take reasonable steps to keep losses at a minimum. This applies from the date of breach and the onus rests on the defendant to prove that the plaintiff failed to take reasonable steps in mitigation. This means that he must take steps that the reasonable person would have in his position.
Provided that it is reasonable, if a plaintiff takes steps in mitigation but they are unsuccessful/or increases the loss suffered then it can be recovered. All expenses incurred in taking reasonable steps in mitigation are recoverable from the defendant. 
The measure of Damages for Breach of Contract
Subjective v Objective Approach to Damages
The question is whether damages should be assessed subjectively or objectively.
· Subjective approach: What financial losses did this particular creditor suffer because of the breach of contract? Looks at creditor’s personal circumstances.
· Objective approach: What would be the objective value of the performance to the ordinary person?
Detrimental and Beneficial Consequences of a Breach
A breach of contract can have both detrimental and beneficial consequences. Both of these, in principle should be taken into account to determine the net effect on the creditor’s financial position. However, the beneficial consequences are not always taken into consideration because of policy concerns of fairness, justice and equity. 
Methods for Calculation of Damages
Damages are generally assessed according to one’s positive or negative interesse.
Positive Interesse
This stipulates that the innocent party be places in the financial position that he would have occupied had there been no breach. Positive interesse therefore looks forward to the fulfillment position of a contract.
The calculation of this involves the comparison between the hypothetical position that the innocent party would have occupied had the breach not occurred and the actual position now occupied because of the breach.
Negative Interesse
This deals with the position the innocent party would have occupied had there been no wrongdoing. In this case we put the innocent party in the position he would have been in had he not entered into the contract. (Restoring performance)
This compares the hypothetical position that the party would have been in had the wrongdoing not occurred with the actual position the plaintiff is in. 
The difference between positive and negative interesse is the wrong that is being dealt with. In principle the law of contract awards damages according to positive interesse. However in certain circumstances it will be possible for the innocent party to claim negative interesse. We will be calculating positive interesse. 
There are three main methods of calculating an innocent party’s damages:
1. Differential Approach (Roman-Dutch Law)
2. Concrete Method (‘shortcut method’)
3. Anglo-American Approach (not often used)
All of these approaches yield the same result; however the different methods group the losses and gains differently.
1. Differential Approach
This is a straightforward application of the principle of positive interesse.
· First establish the party’s actual financial position
· Then establish the innocent party’s hypothetical position if the contract were fulfilled.
· Then deduct the AP from the HP
The AP and HP can be calculated by way of a T-account or bank statement. In this case on side will represent the inflows (what has been received) while the other will express the outflows (what has been given or spent). 
There is however a difference, when the contract has been upheld or when it has been cancelled. 
If the contract is upheld, then the performances actually given and received, as well as the performances that should have been given and received.
Look at example in book
If the contract is cancelled the parties must restore any performances actually received before damages are calculated.
Look at example in book
Summary of Differential Approach
1. Determine the actual position (position now)
a. If the contract has been cancelled, first do restitution of performances and then leave out performances actually given and received in your calculation of damages.
2. Determine hypothetical position (if contract had been properly fulfilled)
3. Amount to get the innocent party from (1) to (2) = amount of damages.

Claims for Negative Interesse
In this case the party would be put in the position as if no contract had been concluded (break-even position). The party would then claim for wasted expenses in addition to other actual losses.
There are two reasons why the party would want to do this:
He is unable to prove the profit that he would have made had the contract been fulfilled.
Hamer v Wall 1993
Facts: H & W agreed to go into a partnership. This required H to give up his existing job. W then changed his mind and refused to enter into a partnership. H was therefore stranded – he had no job and no partnership. H had to ‘accept’ the repudiation by W and cancel the agreement to enter into a partnership. The result was that H was out of a job for one month.
In terms of positive interesse, H’s damages would have been the profits he would have made as a result of the partnership. However since the partnership had never operated, h could not prove what the profits of the partnership would have been. H therefore attempted to claim his negative interesse.

· He had made a bad bargain. In this case he would have been worse off had he actually gone through with the contract.
If the innocent party had been given negative interesse for a bad bargain, he would be in a better off position, than if the contract is fulfilled. Therefore negative interesse cannot help a person escape a bad bargain. 
· The difference between positive and negative interesse is the fulfillment of the contract. Positive interesse deals with the fulfillment of the contract, while negative interesse deals with the cancellation of the contract. 
South African courts are reluctant to award claims for negative interesse due to the fact that they use the concrete method which will not allow for claims for wasted expenses.
There are conflicting decisions in South African Law on whether a party can claim for negative interesse instead of positive interesse damages.
Probert v Baker
Facts P bought shares from B for R17 500. The sale was made through an estate agent known as York Estate (YE). P had to pay over the purchase price to YE and B had to deliver the share certificates to YE. On the effective date, YE would make the relevant transfers to P and B respectively. P paid over the R17 500 to YE, but B failed to deliver the share certificates. P eventually cancelled the contract on the grounds of mora debitoris. P wanted his money back, but YE went insolvent eight days after P’s cancellation of the contract. P could therefore not recover the money from YE. P therefore claimed R17 500 from B.
Issue: If the money had been paid to B, P could have claimed it as a restoration of his performance. The problem was that the presence and insolvency of YE. The court therefore construed P’s claim as a claim for damages, and awarded it as wasted expenses.
Court held: Normally, in a contractual claim, one claims positive interesse. P could not show what his position would have been had there been no breach of contract. But if we assume that P would have at least broken even, his entitled to his reliance damages. (In this case there were no indemnity and restitution charges).
Nienbar J held that a plaintiff, in a contractual claim damages, is entitled to claim his negative interesse provided that he cancels the contract.
The court left open the question of what negative interesse actually means:
· Only wasted expenses or
· Waster expenses and opportunities forgone.

Hamer v Wall
Issue: Can H claim back his loss of salary for the month that he had no job as damages for W’s breach of contract? The salary was the opportunity forgone so that H could enter into the partnership contract.
Court held: The majority held that Probert was wrongly decided. A plaintiff cannot choose to sue for his negative interesse. The opportunities forgone cannot form part of positive interesse and are thus not recoverable
The minority follows the Probert judgment but adds a qualification – the plaintiff must not be placed in a better position than he would have occupied had the contract been properly fulfilled. I.e. he cannot make good a losing contract.

Mainline Carriers v Jaad Investments
Farlam J used the Anglo-American method and pointed out that the reliance interest is equal to the plaintiff’s negative interesse. The court therefore held that the plaintiff could claim negative interesse, whether or not the contract had been cancelled. However, the amount claimed as negative interesse may not exceed the party’s positive interesse (for example, where the contract was a bad bargain for the innocent party.)

The SCA will need to clarify he position in our courts; there is no principled reason why a party cannot claim negative interesse loss.
Problems can arise when the innocent party’s positive interesse cannot be determined with certainty. There is a rebuttable presumption that a party will at least break even on a contract. Consequently, if an innocent party is unable to prove his positive interesse, he should be able to claim his negative interesse damages. However, in a losing contract the court should reduce damages to the extent of the net loss the innocent party would have made if the contract had been properly fulfilled.


Standard Measures of Damages for the Quantification of Loss
In practice, certain types of situations occur frequently and therefore the courts use short-hand methods to deal with the issues. 
· Money Debts
When a debtor is late in paying money the creditor suffers damage because the money is not available to him for the duration of the delay.
The damages would be the mora interest on the capital amount for the duration of the delay which is determined by trade usage, or prescribed by the Minister in terms of s 1 of the Prescribed Rate of Interest Act 55 of 1975.
· Breach by Contractor
When a contractor fails to do all the work and delivers an incomplete or defective performance, the damages consist of the additional amount that must be paid to someone else to perform or to complete or repair the work less any part of the contract price that has not been paid.
However at certain times it is not reasonable to have repairs done due to the high cost of repairs. In this case, the damages should be the difference between the market value of the promised performance and the market value of the actual performance. In the circumstances, if it is reasonable to repair the performance, the courts may allow the costs of repair even though it exceeds the value of the performance.
Schmidt Plant Hire v Pedrelli
Facts: A contract for the construction of a dam wall was performed defectively. The plaintiff claimed the cost of repair of the wall. The cost of repair however, was huge. The defendant argued that the plaintiff had not shown the market value of the defective wall was significantly less than that which was contracted for.
Court held: Although in some cases it is unreasonable to use the cost of repair as the measure of damages, it remained the starting point. The onus is on the defendant to show that it is unreasonable to claim the cost of repair. For example, because the difference in market value is less than the cost of repair.
In this case the court allowed the cost of repair, because it was reasonable to repair the dam wall. One could not expect the plaintiff to keep the defective wall and he could not mitigate his losses by selling it and using the proceeds to replace the dam wall.

The defects are only found later in terms of building cases and therefore assessment should take place when it would be reasonable to discover the defects and carry out the repairs.
Rens v Coltman
Facts: C noticed cracks in the walls of her home. She therefore contract with R (a quantity surveyor) to find out what the problem was and how to remedy it. R negligently misdiagnosed the problem as being one of damp. R said it was not a serious problem and C should simply allow the walls to dry out. C therefore didn’t do anything. In August 1990, the cracks got wider. C still trusted R’s advice and waited for the soil to dry out. There was no improvement and a year later (1991) C got a second opinion. It was then discovered that the problem related to defects in the original building work. The structural repairs were eventually done in June 1992.
C sued R for breach of contract and claimed the actual cost of repairs done in June 1992. R submitted liability but argued that the court should assess damages when the breach occurred (when R gave her the wrong advice), or alternatively as at August 1990, when C should have realized that R’s advice was wrong. When should the damages (i.e. the costs of repair be assessed?
Court held: The time for assessing damages (i.e. the cost of repair) is when it would be reasonable for the plaintiff to have begun repairs. In this case C had acted reasonably in carrying out repairs in 1992.

· Delivery of Defective Goods
Where the goods are defective upon delivery and the creditor upholds the contract, damages would equal the difference between the value of the goods in their defective condition and the value of the goods in their defective condition. Therefore the value of what you have and the value of what you should have had.
When similar goods are available in the market place, the value of the performance is the reasonable market value. 
If the innocent party cancels the contract, damages is the difference between what he paid and the market value of the performance he should have received. 



Time for Determining Market Value
This is usually determined at the time and place of performance. It is sometimes expressed as the time of breach. In the case of anticipatory breach, the date of breach is earlier than the date of performance. In this case damages are to be assessed at the date of performance but subject to the mitigation rule. If a date is not stipulated in the contract, the general rule is that the date should be calculated at the date of cancellation. (Not inflexible the court will take note of the situation).
Penalty Clauses
Introduction
Instead of using remedies, the parties can use, what is called, a penalty clause. This states that in the event of a breach, the breaching party will have to pay a specific penalty which is usually a sum of money.
· Penalty clauses are used for various reasons:
· It can eliminate the difficulty of proving loss and the quantum thereof.
· One can get around the legal limits of damages by simply claiming the penalty.
· A penalty clause can discourage parties from committing breach of contract.
· It can benefit the debtor by spelling out the risks to which  he is exposed and by promoting certainty.
The Conventional Penalties Act 15 of 1962
Definition of Penalty Clauses
Penalty clauses can be unfair tot he debtor, especially if the penalty is out of proportion to the actual loss suffered by the creditor. Therefore, the penalty clauses are subject to the Act which aims to protect debtors from unfair penalty clauses.
The Act defines a penalty clause as: 
a) A clause in the contract which provides that on breach of the contract,
b) One party will make a performance to another.
c) This performance must be intended by the parties either as a penalty or as liquidated damages. The courts interpret this as meaning tat the clause must either be intended to act in terrorem or as a pre-estimate of loss.
Section 4 also includes forfeiture clauses in the ambit of the definition. This states that when a party withdraws from the agreement under the circumstances in the contract, any other party will forfeit the right to claim restitution of anything performed by that person in terms of the agreement or he will remain laible for the performance of anything thereunder.
The National Credit Act forbids certain penalty clauses and if it is forbidden under this act then it will have no force or effect.
Consequences of Penalty Clauses
· A penalty clause, as defined, will be enforceable. (s 1)
· In terms of section 2(1), one cannot recover both the penalty and damages. You also cannot recover damages instead of the penalty, unless the contract stipulates so.
· In terms of section 2 (2), one cannot enforce a penalty clause where one accepts or is obliged to accept defective or non-timeous performance, unless the penalty clause expressly states that it can be enforced in these circumstances.
· In terms of section 3, where the penalty is markedly out of proportion to the prejudice suffered by the creditor, the court may reduce the penalty to be fair in the circumstances. The onus is on the debtor to prove this.
The ‘prejudice suffered by the creditor’ is a subjective test and is not limited to the concept of damages in a breach of contract case. It includes sentimental losses, convenience, future losses and remote losses that are caused by breach. 
Note that this is a discretion – the courts may refuse to reduce the penalty clause, even if it is disproportionate to the prejudice suffered by the creditor.
Terms that Look like Penalty Clauses
These do not fall under the penalty clauses stated in the Act and therefore do not consist of one.
Roukoop stipulations: This is a clause in a contract which allows a party to withdraw from the contract on the payment of a sum of money. Since this withdrawal is provided for in the contract, it is not seen as a breach and therefore there is no penalty.
A clause that permits restitution and/or cancellation after breach is not a penalty but simply a spelling out of the normal consequences of breach.
Acceleration clause: This is a clause which stipulates that on default, all outstanding instalments immediately become due and payable. This is not in itself a penalty clause, because you are not paying more than you would have paid in the first place. The only difference is that you now have to pay everything at once, instead of over a period of time. This would be a penalty clause if the sum tha becomes payable on default includes the interest that you would otherwise have had to pay.
Mistake
Introduction
General
This occurs when the parties have reached consensus, but the consensus was obtained in an improper manner. The law recognizes four specific categories:
Misrepresentation
This is where one of the parties is induced to enter into the contract by words or conduct which creates a false impression. 
Duress
This occurs when one of the parties’ is induced to enter into the contract by threats of harm. 
Undue Influence
This occurs when a person improperly exploits the influence he has over someone else as to induce that person to enter into a contract.
Bribery of Agent
This occurs when a party enters into a contract as a result of a secret bribe given to his agent or representative.
Extel Industrial v Crown Mills
Facts: C manufactured food products. It bought several shipments of sausage casings from E. Unknown to C; E had bribed two of C’s employees to influence C to buy the sausage casings from E rather than another supplier. When C found out, it refused to pay E.
Court held: the contract of sale between C and E was voidable at the choice of C, since the agreement had been improperly obtained. C could therefore set aside the contract.
The diving line between the categories is not always clear. Therefore it has been suggested that our law should recognize a general ground of improperly obtained consensus. Van Hyssteen argues that a contract should be voidable on the ground of ‘abuse of circumstances’. However a general ground is not recognized in our law and therefore a party will have to rely on a recognized ground.
The Remedies for Voidable Contracts
Nature of Voidable Contracts
A contract which has been formed because of improper conduct is voidable. 
Invalid/void contracts: The contract is invalid because one of the requirements for the validity of the contract has not been met. The contract never existed. It can never create rights and duties and can never been enforced.
Voidable contracts
These contracts are only potentially void. This means that if one of the parties has a choice whether to declare it void or not. If it is upheld, the contract is valid. If not, the contract is invalid.
Restitutio in Integrum (Rescission Coupled with Restitution)
This is the setting aside a voidable contract is called restitutio in integrum and its purpose is to place the parties in the position they were before the conclusion of the contract. The effect of this is:
· The obligations created by the contract become invalid
· Any performances already received must be restored.
The effect of restitutio is not the same as cancellation. Restitution operates retrospectively to completely undo the consequences of the contract while cancellation does not and the rights and duties can still be enforced despite the cancellation.
Delictual Damages in a Contractual Context
The improper conduct can also constitute a wrongful act for the purposes of delictual liability. Provided that all the elements are present it can be claimed.
Misrepresentation
Introduction
Nature
A misrepresentation is a pre-contractual statement or conduct which creates a false impression in the mind of a contractual party, and which influences her decision to contract. This must be distinguished from contractual terms. Statements of fact made during negotiations are generally not regarded as terms of a contract. However if they are untrue it will only give rise to the remedies for misrepresentation. However it is also possible that the parties intended these statements to form part of the terms of the contract. If the statement is a term of the contract, it has special legal consequences. 
Warranty
If a party guaranteed the truth of the statement, he will be guilty of breach of contract.  
Condition/Assumption
If the statement is a condition or assumption of the contract, the validity of the contract is depended on the truth of the statement. If this statement proves to be untrue, the condition of assumption will fail and the contract will lapse.
The test for determining whether a statement is a term of the contract is the intention of the parties.  (Usually if it is repeated again in the contract)
Fraudulent, Negligent and Innocent Misrepresentations
Misrepresentations can be classified according to the state of mind *fault) of the person making the misrepresentation.
· Fraudulent (intentional) misrepresentation
The person making the misrepresentation knew the statement was untrue, and that it would induce the other party’s decision to contract.
· Negligent misrepresentation
The person making the misrepresentation did not know that the statement was untrue, but a reasonable person would have realized it.
· Innocent misrepresentation
The person making the misrepresentation did not know that it was untrue, and a reasonable person would also not have realised it.
Fault in the form intention or negligence is not a requirement for misrepresentation in general, it does however play a role in determining which remedies are available to the innocent party.
Elements of Misrepresentation
According to Novic v Camair Holdings a statement or conduct creating a false impression will only amount to a misrepresentation if all the following elements are met:
· False representation
· Of fact
· Which was intended to induce contract
· Actual inducement (causation)
· Materiality
False Representation
There must be conduct which created a false (incorrect) impression on the other party’s mind. This will usually take the form of positive conduct (active misrepresentation). 
Of Fact
The misrepresentation must refer to something that can be factually established.
Opinions or predictions
Earlier cases held that an expression of opinion or a prediction could not give rise to an actionable misrepresentation. However, it was held that a statement of opinion generally entails one implied statement of fact, namely that the person expressing the opinion honestly holds that opinion. In addition the opinion could also imply a representation that there are facts on which the opinion is based. If the person did not honestly believe his opinion, or the implied statement as to the existing state of affairs is false there will be a misrepresentation.
Feinstein v Niggli
Facts: N bought a business from F. Before they entered into the contract, F told N that the business would generate enough profit in future to cover N’s payments to F as well as N’s living expenses (opinion/prediction as to future profit). N later found that the business was not as profitable as predicted by F. He wanted to set aside the contract on the basis of F’s misrepresentation.
Puffing
Extravagant statements praising a product will generally not be regarded as a misrepresentation but rather as ‘puffs’. A puff is a statement that won’t mislead even a gullible person. The question of whether a statement amounts to a puff or misrepresentation depends on the form of the statement and the surrounding circumstances.
Phame v Paizes
‘Relevant considerations could include the following: whether the statement was made in answer to a question from the buyer, its materiality to the known purpose for which the buyer was interested in purchasing, whether the statement was one of fact or of personal opinion, and whether it would be obvious even to the gullible that the seller was merely singing the praises of his wares, as sellers have ever been wont to do.’
Intended to Induce Contract
A misrepresentation will only be actionable if the party making the misrepresentation realised that his statement would influence the other party’s decision to contract. It does not matter whether he knew the statement was true or not.
Inducement (Actual Causation)
A misrepresentation is only legally relevent it is causal. Inducement consists of two elements:
1. The innocent party actually believed the misrepresentation
2. The innocent party contracted on the terms that he did because of the misrepresentation.
The test for inducement is subjective – enquiring into the innocent party’s state of mind, and not what a reasonable person would have done.
Causal misrepresentations can take two forms:
· Fundamental misrepresentation: the innocent party would not have contracted at all if he knew the truth (dolus dans).
· Incidental misrepresentation: the innocent party would still have contracted if he knew the truth, but on different terms (dolus incidents).
If the misrepresentation was not causal, the misrepresentation is legally irrelevant, and the innocent party will have no remedies. 
Bird v Murphy
Facts: B saw that M was selling his Mercedes Benz. B immediately took a fancy to the car, and decided to buy it if M was willing to accept an offer of R2 600 for the car. When B approached M to buy the car, M told him that the car was a 1957 model. In fact it was a 1953 model (misrepresentation by M). When B discovered the truth, he sued M for the misrepresentation.
Court held: B did not have a claim against M. On the facts it was clear that he had made a decision to buy the car for R2 600 long before M made any misrepresentation to B. M’s misrepresentation did not influence B’s decision to contract. If B had known n the truth, he would have bought the car at the same price anyway.
Materiality 
The misrepresentation needs to have been material in the sense that a reasonable person would also have been induced to contract by misrepresentations. This is controversial however, because it can be useful to distinguish between misrepresentations and mere puffs. When a person intentionally exploits gullible and/or inexperienced people by making a fraudulent misrepresentation.
Lourens v Genis
Facts: L, a farmer, wanted to drill bore-holes on his farm. G told him that his son had X-ray eyes, and that he could see water under the ground. L agreed to pay G and his son 15 pounds to point out a place where he could bore and find water. The boy pointed out a place where he said that he could see water about 200 feet under the ground and that the plaintiff would get at least 3 000 gallons of water per hour out of it. L had paid the 15 pounds and had bored there, but obtained practically no water. L sued G for the misrepresentation.
Court held: L could not claim on the basis of misrepresentation, because no reasonable person would have believed G’s representation. If L believed it, he had caused his own loss by his ‘unreasonable stupidity’.
This requirement has been criticized. Requiring materiality in this context is putting the gullible at the mercy of the unscrupulous fraudster.
Orville Investments v Sandfontein Motors
The requirement of materiality did not apply to fraudulent misrepresentation. The innocent party can therefore sue even if a reasonable person would not have been misled by the misrepresentation, as long as the innocent party herself was misled.
This has not been confirmed by the SCA and therefore cannot be regarded as settled in our law.
Non-Disclosure: Misrepresentation by Omission
Silence or failure to disclose information will usually not amount to a misrepresentation, however, if there was a legal duty to disclose the information, the failure to do so will amount to a misrepresentation (non-disclosure).
The test for determining whether there was a legal duty to disclose is the legal convictions of the community. Although there is no closed list, such a duty has been recognised into the following situations:
· So-called contracts uberrimae fide (contracts of the utmost good faith) impose a duty to disclose any relevant information to the other party.
· Statutory duties of disclosure
· The seller of goods has the duty to inform the buyer of any latent defects in the merx of which the seller is aware. This duty only applies to contracts of sale. 
Dibley v Furter
Facts: D (the buyer) bought a farm from F (the seller) on which D planned to live and farm. The farm had a graveyard on it, which had been used until quite recently before the sale. However, the graveyard was no longer visible, since the land on which it was had been ploughed over. The seller was aware of the existence of the graveyard, but did not tell the buyer about it. When the buyer found out about the graveyard, he wanted to rescind the contract. The buyer tried to argue that the graveyard constituted a latent defect, and that the seller was therefore had a duty to disclose it to him.
Court held: A latent defect must diminish or destroy the usefulness of the thing sold for the purpose for which it has been sold or for which it is commonly used. The test of the usefulness of the thing sold is objective: (i.e. its usefulness would be dimished or destroyed for everyone and not just the particular purchaser concerned). The graveyard did amount to a latent defect.
When a positive statement was made which was only a half-truth.
Marais v Edlman
Facts: M bought a farm from E. Before the sale was concluded, M asked E about the water yield of a particular borehole. E told M: ‘I have pumped...water [from that borehole] for 3 years... day and night if it was necessary, and it never failed [never ran out of water]’. However E failed to tell M that the three years of pumping actually happened 14 years before the sale!
Cannot hold: E had misled M by telling him a half-truth. The statement by E created the impression that 3 years of pumping had taken place recently. The statement therefore amounted to a misrepresentation.
When a positive statement was made, and subsequently circumstances change so that the statement is no longer true.
Mayes v Noordhof
Facts: M (the buyer) bought land from N (the seller). During negotiations M asked N whether there were any informal housing settlements in the area. The seller told him that there were no such settlements. The statement was true at the time. However before the contract of sale was concluded, N was informed by the municipality that an informal housing settlement would be established in the area. N failed to disclose the fact to M.
Court held: This was an instance of fraudulent non-disclosure. N knew that it was important to M whether there was an informal housing settlement in the area. He made a previous positive statement that there was none. His failure to disclose that circumstances had changed created the impression that his previous statement was still true.
There is a duty to disclose unexpected terms in a contract to the other party
When a matter falls within the exclusive knowledge of one of the parties, and ‘honest men\ would recognise a duty to disclose this knowledge in accordance with the legal convictions of the community.
Dibley v Furter
Court held: Even though the existence of the graveyard was not a latent defect, the seller still had a legal duty to disclose it to the buyer. The existence of the graveyard was a ‘peculiar’ fact and the seller should have realised that potential buyers might not want to buy the farm if they knew about the graveyard. The buyer did not have any knowledge of the graveyard, nor did he have any reason to suspect it existed. This resulted in the seller having an unfair advantage over the buyer. In order for them to bargain on an equal footing, the seller had the duty to disclose the existence of the graveyard to the buyer. This was a fraudulent misrepresentation by the seller, since he deliberately kept silent
The justification of the decision seems to be that the seller had exclusive knowledge of the existence of the graveyard.
The question is whether in a practical business sense he was the only source of the information for the other party. The court will take into account what could reasonably and practically be expected from the other party in the circumstances.
Waller v Pienaar
Facts: W bought a house from P. The house was prone to cracking because of the condition of the soil underneath the house. The seller (P) failed to disclose this fact to W, even though he was aware of the problem. When W sued him on the basis of misrepresentation by non-disclosure, the seller argued that he did not have a legal duty to disclose the poor condition of the soil t W. According to the seller, this fact did not fall within his exclusive knowledge, since W could have discovered it by reason an engineer’s report filed with the local municipality, which report was available to the public.
Court held: Requiring the buyer to inspect the municipality’s file before conclusion of the sale, would have been expecting too much from him. In a practical business sense, the seller was therefore the only source of knowledge for the buyer. The matter therefore fell within the seller’s exclusive knowledge.
It is not enough that the matter falls within the exclusive knowledge of one of the parties. A duty to disclose will only arise if honest men would recognise a duty to disclose the informational
ABSA Bank v Fouche 
Facts: F rented a safety deposit box from A bank and left her valuables inside the box. Thieves broke into the bank one night and stole the safe containing the safety deposit box. F’s valuables were stolen. F sued A on the basis of misrepresentation by non-disclosure. According to F, the security system on the bank was inadequate in several respects (amongst other things, the bank did not have motion sensors inside the bank to detect people moving about when the bank was closed, nor did they have a security guard guarding the premises at night. F would have never rented the security box if she had been aware of these facts. She argued that A Bank had a legal duty to disclose these facts to her. 
For purposes of the judgment, the court accepted that the information about the banks’ security system fell within their exclusive knowledge. However, the issue was whether the legal convictions of the community placed a legal duty on the bank to disclose this information to F.
Remedies for Misrepresentation
Introduction
Misrepresentation gives rise to the usual remedies for improperly obtained consensus.
· Restitutio in integrum (rescission of the contract)
· Delictual damages
Additional remedies will be available for misrepresentations by the seller in a contract of sale, namely the Aedilitian Remedies. These are available if the seller made a dictum et promissum. The aedilitian remedies take two forms:
· Actio redhibitoria
The buyer may rescind the contract of sale and performances must be returned.
· Actio quanti minoris
The buyer may claim that the purchase price be reduced to the true value of the merx.
Restitutio in Integrum
Requirements
The innocent party has a choice (election) to claim restitutio in integrum in cases of misrepresentation. The contract is therefore voidable.
The requirements for claiming restitutio in integrum are as follows:
· Misrepresentation
The misrepresentation must comply with all the elements set out above.
· By the other party to the contract or his agent
The contract can only be set aside if the other party (or his agent) was responsible for the misrepresentation. If it was made by a third party, the innocent party will not be able to claim, but he may be able to claim delictual damages from the other party.
· The misrepresentation was fundamental
The contract can only be set aside if the misrepresentation was fundamental and not if it was merely incidental (dolus incidens).
Note that fault is not a requirement for restitutio in integrum. The innocent party may therefore set aside the contract even if the other party made the misrepresentation innocently.
Loss of right to rescind
Election
The innocent party will lose the right to rescind if she elects to uphold the contract. This can be done expressly or by conduct. However, if there is another reasonable explanation for her conduct, she might not lose her right to set aside the contract.
A mere delay to exercise the right to rescind the contract does not automatically mean the right is lost, however, if the delay causes the other party to reasonably believe that the innocent party elected to uphold the contract, she will lose her right to rescind.
· Incapacity to return performance?
All performances must be returned if the contract is rescinded. The court will therefore not grant the action if the innocent party is unable or unwilling to return performances received by her. However, there are exceptions to this rule:
· If her inability to restore performance is not due to her own fault. However if she was enriched by receiving the performance, she will have to compensate the other party to the extent of her enrichment.
· If her inability to restore performance is due to her own fault she will be obliged to give the other party the monetary value of the performances as compensation.
Dibley v Furter
See the discussion of the facts above.
In the case a cow and stove were received as part of the farm. Before the plaintiff discovered in the graveyard on the property, the cow died and the stove sold.
With regard to the stove, the court held that the plaintiff was entitled to return instead of the 45 pounds that he received for the stove.
With regard to the cow, its death was a risk inherent in farming and there was no negligence on the part of the plaintiff whatsoever.
Damages in Delict
· Requirements
If the innocent party suffered losses as a result of the misrepresentation, he will be entitled to claim delictual damages to compensate him for his losses, provided the following elements are met.
· Wrongful conduct
The wrongful conduct would consist of the misrepresentation.
· Fault
A claim for delictual damages will only be available for fraudulent (intentional) or negligent misrepresentations. Delictual damages cannot be claimed for innocent misrepresentation.
· Loss
The party claiming delictual damages must have suffered patrimonial (financial) loss as a result of the misrepresentation
· Causation
The innocent party’s loss must have been caused by the misrepresentation. This can be either:
Fundamental misrepresentation (dolus dans)
Incidental misrepresentation (dolus incidens)
Bayer SA v Frost
Facts: B manufactured chemical products, including a type of weed-killer. B’s representative told F that the weed-killer could be applied to certain areas of F’s farm by a helicopter without damaging the adjacent crops. These crops were damaged when the weed-killer was applied. F claimed delictual damages for the losses from B on the basis of misrepresentation.
Measure of damages
The innocent party’s loss is determined according to her negative interesse. Therefore there needs to be a distinction between fundamental and incidental misrepresentations.
Fundamental Misrepresentation
In his case the innocent party would not have contracted at all had there been no misrepresentation. Damages must therefore place her into he position as if there had been no contract.
· If the innocent party rescinds (sets aside) the contract
Damages will be the losses not made good by the return of performances namely:
1. Wasted expenses
2. Consequential losses

· If the innocent party chooses to uphold the contract
The parties will retain all performances received. The innocent party can claim as damages:
1. Wasted expenses
2. Consequential losses
3. The difference in value of performances actually given and received.
If the market value of the performance that was received can’t be determined, the courts may use the costs of repairing the performance to calculate damages.
Ranger v Wykerd
Facts: R bought a house with a swimming pool from W for R22 000. W fraudulently misrepresented that the pool had no defects. In fact the pool leaked. R would never have bought the house if he knew the pool leaked. However he elected to uphold the contract. He claimed delictual damages from the seller.
Court held: The normal rule to determine the buyer’s loss was to calculate the difference between the purchase price of the house and the actual value of the house with the defective pool.
However it was not possible to determine the market value of the house with the defective pool, since no market existed for such houses (nobody wanted to buy a house with a leaking pool). In this case the loss should be determined by using the reasonable costs of repairing the pool.
Incidental misrepresentation 
The innocent party would still have contracted if no misrepresentation had been made, but he would have contracted on different terms. The court will compare his financial position in terms of the actual contract with the hypothetical position if he had entered into the fiction contract.
In terms of this principle, the innocent party can claim the following:
1. The difference between his actual performance, and the performance that he would have given in terms of the fictional contract. 
2. In addition, the innocent party can claim consequential losses.
However he will not be able to claim wasted expenses, since he would have entered into the contract anyway.
Comparison of Remedies
Each of the remedies has their own set of requirements. The main differences between them are:
1. Fundamental vs. incidental misrepresentation
Restitutio can only be claimed for a fundamental misrepresentation, but not for an incidental misrepresentation.
Delictual damages can be claimed for both fundamental and incidental misrepresentations.
2. Fault
Fault is not a requirement for restitutio in integrum. Restitution can therefore be claimed for intentional (fraudulent), negligent or innocent misrepresentations.
Delictual damages can only be claimed for a fraudulent or negligent misrepresentation, but not for innocent misrepresentation.
Loss
This is not a requirement for restitutio in integrum.
However in delictual damages, the innocent party must prove that he suffered loss.
Misrepresentation by other parties to the contract
Restitution can only be claimed if the other party (or his agent) was responsible for it. If a third party did it, the innocent party cannot claim.
However in delict damages can be claimed from any person who is responsible for the misrepresentation.


Relationship between Mistake and Misrepresentation
General
A misrepresentation consists of conduct creating a false impression, but all mistakes don’t constitute as misrepresentations. A misrepresentation can cause two types of mistakes:
Mistake in motive
This relates to the reasons for contracting. In terms of relating to mistake, the contract is valid. The innocent party will therefore not be able to escape the contract on the basis of mistake.
· For a fundamental misrepresentation by the other contractual party, will be entitled to restitution.
· For fraudulent or negligent misrepresentation, he will be entitled to delictual damages from the person who made the misrepresentation.
Essential (‘material’) mistake
An essential mistake is also a causal mistake which leads to a lack in subjective consensus between the parties. If this was caused by a misrepresentation by the other party, the contract will be invalid in terms of the rules relating to mistake.
In addition, the innocent (mistaken party is entitled to remedies based on misrepresentation.
Misrepresentation and Exclusion Clauses
The distinction between a misrepresentation causing a mistake in motive and one causing an essential mistake becomes very important if the contract contains an exclusion clause excluding liability for misrepresentations.
Mistake in motive
If it had caused a mistake in motive, the contract is valid. The mistaken party will be bound and will therefore not be able to claim any remedies based on misrepresentation. The parties cannot exclude liability for a fraudulent misrepresentation.
Essential (material) mistake
If it caused an essential mistake, the contract is invalid. The innocent party will therefore be able to claim his remedies based on misrepresentation.


Du Toit v Atkinson’s Motors
Facts: D saw an advertisement by A advertising a certain car for sale. The advert stated that the car was a 1979 model. D signed a contract setting out the terms of the sale without reading it. Later on D found out that the car was actually a 1976 model. He wanted to sue A on the basis that their advertisement amounted to a misrepresentation. However, the written contract contained a clause exempting A from any liability for misrepresentations as to the year model of the car sold. D alleged that he was not bound to the exemption clause, since he had not read it, and he did not subjectively intend to be bound to it.
Court held: The seller made two misrepresentations to the buyer:
A misrepresentation as to the year model of the car. This misrepresentation caused a mistake in motive. If this was the only misrepresentation made by the seller, the buyer would have been bound to the contract, including the clause excluding the seller’s liability for misrepresentation.
A misrepresentation as to the exclusion clause (misrepresentation by non-disclosure). According the court, the seller had a legal duty to point out the exclusion clause, since it was an unexpected clause. This misrepresentation caused an essential mistake (there was no subjective consensus on the terms of the contract), which was justus because it was cause by the seller.
The contract was therefore invalid. The buyer was therefore not bound to any terms of the contract (including the exclusion clause). The buyer could therefore use his remedies for misrepresentation.
NB: An essential mistake does not necessarily lead to invalidity of the entire contract. If the mistake related to a term which can be severed from the rest of the contract, the rest will stand. 
Third Party Misrepresentations
If the innocent party was induced to enter into a contract as a result of a misrepresentation by a third party, his remedies are limited. 
Mistake in motive
Since there was still subjective consensus between the parties, the contract is valid. The innocent party will be able to escape on the basis of mistake.
In principle it still has remedies based on misrepresentation. Restitution is only available if the other contractual party made the misrepresentation. His only remedy would therefore be a claim for delictual damages against the third party.

Karabus Motors v Van Eck
Facts: V bought a car from K. A third party (X) misled V about the year model of the car. V tried to set aside the contract on the basis of misrepresentation. 
Court held: V was not entitled to claim restitution, since the other party (K) was not responsible for the misrepresentation.
The rules relating to mistake did not help V either. The misrepresentation by X caused a mistake in motive only. The contract was therefore valid since there was still subjective consensus between V and K.
However V would be able to sue X for delictual damages provided he could prove fault and loss.
Essential mistake
In this case there will be no subjective consensus between the parties. It’s unclear whether the contract will be valid in terms of the rules relating to mistake.
· In terms of the reasonable reliance theory, the contract will be valid because the other contractual party did not cause the mistake.
· In terms of justus error theory, the contract may be invalid because the mistake was excusable; however this point has not been settled in our law.
As explained above, the only remedy for misrepresentation would be a claim for delictual damages. 
Duress
Nature
Duress occurs when a party was induced to enter into the contract by compulsion. Such a party did not make a voluntary choice to enter into the contract. These contracts should be distinguished from contracts induced by vis absoluta (absolute or physical force).
Elements
Duress will only give rise to remedies if all of the following elements are met:
1. Actual violence or reasonable fear
2. Caused by threats of considerable evil (harm) to the innocent party or his family
3. The harm must be imminent or inevitable
4. The use of the threat is contra bonos mores
5. The threat caused ‘damage’ (causation)
Boodryk v Smuts 
Facts: The case took place during World War II. Government officials threatened to intern B (place him in concentration camp) or imprison him if he did not enlist in the armed forces. As a result, B entered into a contract with the government in terms of which he enlisted to do military service. B subsequently tried to escape from the contract on the basis of duress.
Court held: B was entitled to remedies for duress.
B’s fear of internment was reasonable: The government officials had the power to intern or imprison people without trial if they were regarded as a threat to the state.
It was a threat of considerable evil: If B was interned or imprisoned, he would be deprived of his freedom and his family would be deprived of his financial support.
The harm was inevitable: there was nothing B could do to prevent the internment.
The use of the threat was contra bonos mores: It was immoral (wrongful) to threaten to intern somebody who was not a threat to the state simply to induce them to enlist in the armed forces.
The threat induced B to contract: He enlisted in the armed services as a result of the threat.
The threat caused prejudice to B: He entered into a contract that he would have not otherwise entered into and thereby incurred additional obligations (legal duties).
Actual Violence or Reasonable Fear
Duress can take the form of actual violence; however duress also occurs if the innocent party merely fears such harm as a result of threats made by the wrongdoer. Our courts also require that the fear is reasonable and to test for this the courts will take into account the subjective factors such as the age or personal circumstances of the innocent party. If the fear induced was not reasonable then he will have no remedies.
The requirement that the fear must be reasonable is problematic. The question is whether the wrongdoer should be allowed to get away with his misconduct merely because the innocent party is easily frightened or gullible. Many argue that the requirement should be abandoned and duress should be actionable as long as there was actual fear.
Threats of Considerable Evil (Harm) to Innocent Party or his Family
The harm must be directed to the innocent party or his family. The law distinguish between two kinds of harm:
Duress of person (physical integrity)
Duress is actionable if the threatened harm was directed at the person (physical integrity) of the innocent party, or that of his family. This includes both bodily injury and physical confinement (imprisonment).
Duress of goods (property)
Under influence of English law, out courts have extended the principles of duress to include harm to the property (assets) of the innocent party. However, in these cases an additional element is required, namely protest by the innocent party. The innocent party will only be able to claim a remedy if this is the case.
Blackburn v Mitchell
Facts: M was the captain of a ship that was stranded on a rock in Table Bay. The ship was in danger of sinking. B, the owner of a private tugboat refused to tow the ship to safety unless M signed a document undertaking to pay B 2 000 pounds. (this was double the usual price). If M didn’t sign immediately it would be too late to save the ship. M signed the document, but told B that the amount was too much, and that B would never get paid. 
Court held: This was a case of duress of goods. M was entitled to sue for the duress, since the element of protest was present. M had made it clear to B at the time when he entered into the contract that he was doing so unwillingly.
If the innocent party did not protest, he will not have any remedies based on duress.
Hendricks v Barnett
Economic duress
English law also recognizes the further category of economic duress. It occurs when a party exerts commercial pressure on another party to induce him to contract.
Van den Berg v Kie Rekenkundige Beamptes v Boomprops
Facts: B was an estate agency. One of its estate agents was trying to sell a farm to a foreign investor. The buyer asked to see the financial statements of the farm before he made his decision whether to buy or not. The owner of the farm told the estate agent to get the financial statements from V. V refused to give the financial statements to V unless they agreed to pay him R200 000. B regarded this as exorbitant, since all V had to do was to make copies of the existing statements. However B was afraid that the sale would fall away, and that B would therefore lose the commission on the sale (R1.8 million) if they did not get the statements from. B therefore agreed to pay V R200 000 for the statements.
Court held: Economic duress is not part of our law. B therefore had no remedies against V. Since the contract was valid, B had to pay V R200 000 as agreed.
The question was recently reconsidered by the SCA:
Medscheme Holdings v Bhamjee
Facts: B (a doctor) signed a number of acknowledgements of debt agreeing to repay part of the money that he had previously received from M (a medical aid administrator) as payment for seeing patients belonging to the medical aid. Later on B alleged that he had signed these contracts as a result of certain threats by M.
The Harm is Imminent or Inevitable
The harm must be imminent.  Alternatively there must be no way to prevent the harm from happening. If this is not the case the party will have no remedies based on duress.
Wrongful Use of Threat
Duress will only be actionable if it was wrongful to use the threat to induce the contract. In some situations it is legally acceptable to use certain types of threats or pressure to induce a contract.
The test for wrongfulness appears to be the legal convictions of the community. The question is whether the use of the threat is harmful and not whether the threatened harm itself is wrongful. Duress may be actionable even if the harm is lawful in itself, lawfulness however does play a role in determining whether the threat was lawful or wrongful.
· If the threatened harm is wrongful in itself, the use of threats to induce the contract will usually also be regarded as contra bonos mores (wrongful).
If it is lawful, the use of the threat may or may not be lawful depending on the circumstances of the case.
Threats of civil action will generally not be considered wrongful. 
Threats of criminal prosecution can be considered wrongful in certain circumstances.
A contract induced by a threat of criminal prosecution may amount to compounding – when someone agrees not to lay criminal charges, in exchange for a reward. This is regarded as immoral and against public policy and is therefore illegal. The case law on this is not consistent on the circumstances in which it would be wrongful to do so.
The provincial courts agreed that the use of the threat would be wrongful if it was used to procure an advantage that the party was not reasonably entitled to.
The court would compare the party’s legal position as a result of the contract to his position before the contract was concluded. If he has an additional advantage as a result of the contract, the use of the threat will generally be wrongful.
BOE Bank v Van Zyl 
Facts: V’s son-in-law (K) borrowed money from B (the bank). Later the bank found out that K had committed fraud towards the bank. The bank approached V, a wealthy businessman, and told him that he had two options:
If V stood surety for K’s debt, the bank would give K some time to repay the load.
If V did not stand surety for K’s debts, the bank would call up the loan to K. Since K was unable to repay the money, K (and V’s daughter) would be declared insolvent and the bank would lay criminal charges against K for his fraud.
V signed the suretyship. When the bank sued him on the suretyship sometime later, V tried to set aside the contract because it had been induced by duress. According to V, he had been motivated to enter into the suretyship by the fear of K’s imprisonment. V was successful in the court a quo. According the court a quo, the bank had used the threat to obtain an advantage they did not previously have (K’s debt was now secured by a suretyship). The use of the threat was therefore wrongful. The bank appealed the decision and the case went to the Full Bench of the CPD.
Legal Issue: Did the bank’s conduct amount to actionable (wrongful) duress?
Causes Damage
Duress will only be actionable if it actually induced a party to contract on the terms that he did. Causal duress can take two forms:
1. Fundamental duress: the innocent party would not have contract at all without the threat.
2. Incidental duress: the party would have still contracted without the threat, but on different terms.
It is not clear whether this means that the duress must have caused the innocent party to suffer actual financial loss as a result of a bad bargain as a result of the threat. The better approach is that the duress will be actionable as long as there was actual inducement/causation, even if the party did not suffer financial loss.
Remedies
The remedies for duress are
· Restitutio in integrum
· Delictual damages
Restitutio in integrum
General
The innocent party has an election to claim which means the contract is voidable. Restitution entails cancelling the contract and thereby the return of performances.
The requirements for restitution are:
· Duress which complies with all the elements set out above.
· The duress was fundamental.
Restitution should be in principle available only if the duress was fundamental.
Third Party Duress
Restitution can be claimed for third party duress. Duress therefore differs from misrepresentation. The reason for this rule is not clear.
Delictual Damages
If the innocent party suffered losses as a result of the duress, he will be entitled to claim delictual damages to compensate him for his losses, provided all the elements of a delictual action are met:
1. Wrongful conduct (duress)
2. Fault (intention or negligence)
3. Patrimonial loss
4. Causation (fundamental or incidental)
Damages are calculated according to the innocent party’s negative interesse. The measure of damages operates on exactly the same principles as for misrepresentation.
Undue Influence
Nature
This is closely related to duress since a degree of pressure is also exerted. However, in the case of undue influence, the wrongdoer does not actually threaten the innocent party. Rather he abuses the relationship between the parties to influence the innocent party’s decision to contract.
Elements
The elements of actionable undue influence are as follows:
1. The wrongdoer has influence over the innocent party
2. Which reduces the resistance of the innocent party
3. An unconscionable use of the influence
4. Which induced the innocent party to contract 
5. to his detriment (prejudice)
Influence
Influence exists when the stronger party is in a position of dominance or the weaker party is emotionally or financially dependent upon the stronger party. The innocent party needs to prove that this exists.
Reduced Resistance
The influence must reduce the innocent party’s capacity to make independent decisions.
Unconscionable Use of Influence
The wrongdoer must have used his influence in an unscrupulous (exploitative) way. The meaning of this is not entirely clear/The use of influence must be wrongful according to the legal convictions of the community.
Induced Contract (Causation)
Undue influence will only be actionable if it was actually induced the innocent party to contract on the terms that he did. Causal influence can take two forms:
· Fundamental influence: The innocent party would have not entered into the contract at all without the influence.
· Incidental influence: The innocent party would still have entered into the contract, but on different terms.
It appears that there is no requirement of reasonable inducement
Patel v Grobelaar
Facts: G entered into a contract with P because he believed P had supernatural powers. He later tried to set aside the contract because of undue influence. According to G, his belief in P’s supernatural powers gave P influence over G which reduced G’s capacity to make independent decisions. P exploited this influence as unconscionably by induction G to enter into the contract.
Court held: P never gave evidence, so G’s evidence had to be accepted. G was entitled to set aside the contract on the basis of undue influence. The fact that a reasonable person would not have believed in P’s supernatural powers was irrelevant.


Detriment (Prejudice)
It is not clear whether undue influence will only be actionable if the innocent party suffered financial loss as a result of the influence. The better approach is that actual loss is not required. 
Remedies
The remedies for undue influence are
· Restitutio in integrum
· Delictual damages
The innocent party has an election to claim which means the contract is voidable. Restitution entails cancelling the contract and thereby the return of performances.
The requirements for restitution are:
Undue Influence which complies with all the elements of undue influence set out above.
· The undue influence was fundamental: Restitution should only be available in principle if it was fundamental.
· By the other party to the contract: The contract can be set aside only if the other party was the wrongdoer. If the wrongdoer was an independent third party, the innocent party will not be allowed to claim.
Delictual Damages
If the innocent party suffered losses as a result of the duress, he will be entitled to claim delictual damages to compensate him for his losses, provided all the elements of a delictual action are met:
1. Wrongful conduct (duress)
2. Fault (intention or negligence)
3. Patrimonial loss
4. Causation (fundamental or incidental)
Damages are calculated according the innocent party’s negative interesse.
Preller v Jordaan
Facts: J donated 4 farms to P (his doctor). He later tried to reclaim the farms on the grounds that the contract was induced by undue influence. According to J he was very ill and weak at the time of the donation and P improperly used his influence over J to persuade him to donate the farms to P.
At the time when J instated this action, the doctor P was still the owner of two of the farms. However, P had transferred the other two farms to his two children, X and Y respectively.
Court held: J could reclaim the farms from P on the grounds of undue influence. However J had no claim for return of the farms against X and Y, since they had not been partied to the wrongdoing (the undue influence by P).
Mistake

Introduction
Nature
There can only be a valid contract if parties have reached consensus (subjective agreement) on the following aspects of the contract:
1. The parties to the contract
2. The terms of the contract
3. The fact that the agreement is legally binding
This also needs to be expressed in some way, usually by offer and acceptance. The problem arises when there is a difference between the parties declared agreement and their subjective intentions. 
This difference is usually due to some mistake on the part of the parties. The law of mistake has two aims:
1. To determine whether a mistake has affected the existence of subjective consensus, if there is still subjective consensus then the contract is still valid, if not then there are remedies available to the mistaken party.
2. To determine what the effect of such mistake is on the validity of the contract.
Classification of Mistake
The effect of a mistake depends on the type of mistake made by the party and for this reason classification is very important.
There are various ways of classifying mistakes:
· Causal vs. non-causal mistake (whether the mistake has affected a party’s decision to enter into a contract)
· Mistake in motive vs. essential mistake (what the party was mistaken about)
· Common, unilateral and mutual mistake (which of the parties made the mistake)
Note that certain mistakes can overlap.
Causal vs. Non-Causal Mistakes
Whether a mistake is causal or not depends on whether the mistake affected a party’s decision to enter into a contract.
Non-causal mistakes
A mistake is non-cause if the party would have entered into the contract on exactly the same terms even if he had not made the mistake.
Causal mistakes
A mistake is causal if it has affected the mistaken party’s decision to contract.
The distinction between the two is very important because non-causal mistakes are regarded as completely irrelevant in our law.
Mistake in Motive vs. Essential Mistake
Causal mistakes can be subdivided into essential (material) mistakes and mistakes in motive.
Essential (material) mistakes
A mistake is essential if it is causal AND leads to a dissensus between the parties of any of the following aspects:
1. The parties to the contract
2. The terms of the contract
3. The fact that the agreement is legally binding
Note: A non-causal mistake is not regarded as an essential/material mistake even if it leads to lack of consensus!
Khan v Naidoo
Facts: Mrs K’s son gave her a document to sign, telling her that it related to the transfer of property to her. In fact he was lying – he owed money to N, and the document was a suretyship for his debt. Mrs K could not read so she believed him. By signing the document, Mrs K entered into a contract with N in terms of which she would pay her son’s debt to N. When N sued Mrs K on the suretyship contract, she argued that she was not bound to the contract with N, because she never intended to stand surety for her son. According to her this was a cause of essential mistake, since there was no subjective agreement between N and Mrs K on the terms of the contract.
Court held: The court found on the facts that Mrs K lover her son so much, that she would have signed the suretyship even if she had known what it was. Her mistake was therefore non-causal. Therefore her mistake was ignored, and she was bound to the contract with N.
Mistake in motive
A mistake in motive only affects a party’s reasons for contracting. This means that there is still subjective consensus between the parties. This can be quite difficult to distinguish between an essential mistake and a mistake in motive. The romans used a system of classification of mistake to make this clearer.
Error in negotio: a mistake as to the nature or terms of the contract. (Essential)
Error in persona: a mistake as to the identity of a contractual party (essential)
Error in nomine: a mistake as to the name of the party (non-essential)
Error in corpore: a mistake as to which thing is the object of performance (essential)
Error in qualitate: a mistake as to the qualities of the object of performance (non-essential)
Error in substantia: a mistake as to what material the object of performance is made of (non-essential)
Sometimes it is difficult to distinguish between error in corpore and error in qualitae or substantia. There is an easy rule for this:
· If there is more than one physical thing, and the parties don’t agree to which physical things have to be delivered: error in corpore (essential mistake)
· If there is only one physical thing and the parties are agreed that that is the thing that has to be delivered: error in qualitae/substantia (mistake in motive)
Note: These are only useful guidelines. The fundamental test for essential mistake is whether the contractants are agreed upon the terms of the contract, the parties to the contract and animus contrahendi.
Common, Unilateral and Mutual Mistake
Mistakes can also be divided according to which party was mistaken.
· Common mistake
· Both parties make the same mistake, and the mistake is causal for them both.
· Unilateral mistake
· Only one of the parties makes a causal mistake
· Mutual mistake
· Both parties make causal mistakes, but they make different mistakes.
There are two important points to remember:
1. Remember that non-causal mistakes are ignored. If both parties are mistaken, but the mistake is only causal for one of them, then this is a case of unilateral mistake and not common mistake.

Van Reenen Steel v Smith
Facts: S bought shares in a company from V. Both parties thought the company would become profitable if more money was invested in it. They were mistaken; the company was doomed to failure.
Court held: The court pointed out that this was not a case of a common mistake. Although the mistake was causal for the buyer (he would not have bought the shares if he knew the truth), it was not causal for the seller. Even if the seller knew that the business would never become profitable, he would still have wanted to sell his shares at exactly the same price. This was therefore a unilateral mistake.
2. If the parties have different subjective intentions, it is not always clear which parties’ subjective intention is wrong and which is right
The courts are not consistent with the classification of these mistakes. In some cases they’ll say that it is unilateral while in others they say that it’s mutual. However, this is not much of a difference as the courts use the same approach for both.
One way of deciding this is finding out which party is trying to escape the contract. This would be the mistaken party. The party who is attempting to enforce the contract is the non-mistaken party.
Another way is to compare the parties’ subjective intentions to their declared intentions. The party whose subjective intention differs from the declaration is mistaken. 
· If only one party’s subjective intention differs from the objective declaration, this is the case of a unilateral mistake.
· If both parties’ subjective intentions differ from the objective declaration, both parties are mistaken.
· If they make the same mistake, then it is a common mistake. 
· If they make different mistakes, it is a mutual mistake.
· If the contract is fatally ambiguous and the parties have different subjective intentions then it is a mutual mistake. 
Overview of Classification of Mistake
· Non-causal mistake: would have contracted on the same terms anyway. Legally irrelevant.
· Causal mistake: Would not have contracted, or would have contracted on different terms. Subdivided into mistake in motive and essential mistake.
· Mistake in motive: only affects reason for contracting, consensus still present. Can be subdivided into unilateral, common, or mutual mistake.
· Essential mistake: causal mistake that excludes consensus. Can be subdivided into Unilateral, common or mutual mistake.
· Unilateral mistake: only one party is influenced by mistake.
· Common mistake: both parties are influenced by the same mistakes. 
· Mutual mistake: both parties are influenced by different mistakes.
Effect of Mistake
The effect of mistake depends on the nature of the mistaken and which party is mistaken.
Non-causal mistakes are irrelevant and have no effect on the validity of the contract.
A mistake in motive does 
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This is a causal mistake which only relates to a party’s reasons for contracting. This can be either common or mutual. Since there is still consensus between the parties, the contract will still be valid, in principle. However, there may be other criteria which allow the party to escape the contract.
Misrepresentation
If a party’s mistake was due to a misrepresentation by the other party then he may be able to set the contract aside and claim damages. It does not matter whether the mistake was common, unilateral or mutual. The party misled by the other can escape the contract.
Warranty
If a party gives a warranty then the other party has remedies for breach of contract. The type of mistake again does not matter.
Condition or Assumption
If the contract was subject to a term that the validity of the contract depended on the truth of the shared belief, the contract will be invalid due to the failure of the condition/assumption.
This can be an express or tacit terms, if it is tacit then the usual test for tacit terms must first be passed. In the case of a unilateral mistake, the courts will not likely find that a tacit condition or assumption existed. The same reasoning applies to mutual mistakes in motive.
In terms of a common mistake in motive, the argument for a tacit condition or assumption is stronger. This however depends on the courts and the facts of each case.
Dickinson Motors v Oberholzer
Facts: O’s son, O junior, bought a Plymouth car (Plymouth 1) from D on hire-purchase. Without telling anyone and before paying the car off, O junior sold Plymouth 1. And then bought another Plymouth (Plymouth 2) from someone else. Plymouth 2 looked exactly the same as Plymouth 1. Thereafter, O junior and O agreed to exchange O junior’s Plymouth for his father’s Hudson and they did so. Both O and D thought that the car in O’s possession was Plymouth 1. In fact, it was Plymouth 2. Consequently, when O junior failed to pay the instalments for Plymouth 1 to D, D threatened to repossess it from O. In order to keep the car, O agreed to pay 290 pounds to D for the car.
Legal Issue: Can O get out of the contract on the basis of common mistake in motive?
*This was a mistake in motive, and not an essential mistake because the parties agreed about which car was being sold. The mistake elated only to the qualities of the car – they both believed that it belonged to D.
Court held: The contrat was invaid. The contract was subject to a tacit assumption that the car belonged to D. In terms of the tacit term, the validity of the contract depended on the truth of the assumption. Since the assumption was untrue, the contract failed.

Wilson Bayly Holmes v Maeyane
Facts: W was a company in a group of companies that was involved in labour disputes with their workers. The companies fired some of their workers. The workers took W to court in terms of the Labour Relations Act. After some negotiations, W agreed to pay the workers who had been fired (including M) an amount of R23 000 in order to settle the dispute. Both W and M believed that M was previously employed by W. In fact they were both mistaken: M was never an employee of W (he was legally an employee of a different company in the same group of companies). When W found out the truth, they alleged that the settlement agreement was invalid, due to the common mistake in motive. According to W the common mistake was causal for both of them (neither M nor W would have entered into the settlement contract if they had known that M had never been an employee of W).
Court held: The settlement contract is binding. In this case there was no tacit term making the contract dependent on the truth of the common assumption. The essence of a settlement is that the parties wish to bring an end to a dispute, irrespective of the true legal position. They therefore intended the contract to be binding whatever the previous legal relationship between M and W.

Since there is subjective consensus between the parties, the contract is valid. The court will give effect to the parties true intentions and the contract will be rectified. 
Essential Unilateral Mistake
Introduction
This exists when only one party makes a causal mistake, and the mistake leads to a lack of consensus about the terms, parties or animus contrahendi.
Diedericks v Minister of Lands
Facts: M rented land to D. The contract of lease contained a clause which allowed M to repossess the land before expiry of the lease if they aid D R600. Before the lease expired, M wanted to repossess the land. However, both M and D forgot about the clause in the lease agreement. M therefore entered into a second contract with D, in terms of which D sold M the right to repossess the land for R 2 000. When M found out about the clause in the earlier agreement, M tried to escape the second contract on the basis of the Justus error theory.
Legal Issue
Was this a causal mistake for one or both parties?
Court held: Both D and M made the same mistake. However, the mistake was only causal for M. If D knew about the clause in the lease agreement, he would still have wanted to sell the right to repossess the land for R2 000! D’s non-causal mistake is therefore ignored. So this was a unilateral mistake on the part of M.
Was this an essential mistake?
Court held: This was not an essential mistake. The parties were subjectively agreed on the parties to the sale, all the terms of the sale and they both intended it to be legally binding. M’s mistake only related to his reason for entering into the second contract – he thought that he would not be able to repossess the land early unless he bought the right form D. In other words, this was a mistake in motive only and M could not escape from the contract.
Compare this to the following decision:
Allen v Sixteen Stirling Investments
Facts: A bought a stand in a proposed township from S. Before he signed the contract, S’s representative took him to inspect the property. Unfortunately the representative showed him the wrong stand. A thought he was buying the stand pointed out by the representative. However, the stand referred to in the contract was a different stand.
Court held: 
A’s mistake was causal. If he knew that the contract referred to a different stand, he would not have bought it.
A’s mistake was essential, in other words it excluded consensus. The parties were not subjectively agreed on the terms of the agreement. A thought that S had to transfer Stand X to him, while S thought he had to transfer Stand Y to A (error in corpore).
Notethat the court classified this as an example of mutual mistake. In fact this was a unilateral mistake since only one party’s subjective intention differed from the objective declaration. However, the classification did not influence the legal principles involved.
In principle the contract should be invalid due to lack of subjective agreement. However, this may be unfair to the non-mistaken party, if he reasonably believed that the parties had reached agreement.
Therefore the mistaken party will sometimes be bound to the declared agreement because of policy reasons.
The courts use two approaches to unilateral essential mistakes:

The Justus Error Approach
This approach approaches a unilateral mistake from the viewpoint of the mistaken party. This is used by the mistaken party to escape the contract. To do this he must show that his mistake was reasonable or excusable in the circumstances of the case. 
As a general rule a mistake will not be Justus if the mistaken party was negligent or careless in making the mistake.
Diedericks v Minister of Lands
See the discussion of the facts above. The courts held that even if there had been an essential mistake, M’s mistake was not Justus, since he had been careless. He could have avoided the mistake by taking moderate care – if he had read through the lease contract before entering into the sale, he would have become aware of the relevant clause.
However, the mistake will be Justus if:
· The non mistaken party caused the mistake
· OR the non-mistaken party was aware of the mistake
· OR the non-mistaken party should as a reasonable person have been aware of the mistake
· OR if the mistake was otherwise excusable
This is the most controversial of the categories. It has not been settled under which circumstances a mistake can be excusable. Three possibilities have been mooted:
Non-negligent mistakes
If the mistaken party was not negligent in making the mistake, the mistake may be excusable.
Lake vs. Caithness
Facts: C was a farmer who had just heard that he was seriously ill. He worried about what would become of his family and farm workers if he died. He therefore told his neighbour L (whom he had known for a long time) that he wanted to sell his farm. The neighbour brought him a written offer to buy the farm. In the offer, the buyer was identified as L Trust (A family trust, of which L was one of the trustees). C did not read the offer carefully, and therefore did not notice who the buyer was. He signed the offer, thereby concluding a contract for the sale of the farm to L trust. When C found out that the buyer was L trust, and not L personally, he tried to escape from the contract of sale. According to C, he never intended to sell the farm to a trust: he wanted to sell it to his neighbour personally, because he trusted him. This was therefore a case of unilateral essential mistake (there was no consensus on who the parties to the sale would be).
Court held: C’s mistake may be excusable because of the surrounding circumstances. C was seriously ill and in a state of despair about the future. A reasonable person could have made the same mistake in the circumstances. C could therefore use a defence of Justus error in this case.
Note: Since the case was decided on exception, the court did not make a final finding on this issue. The case was referred to a trial court to decide whether the mistake was really excusable.
Mistake caused by a third party
If a third party cased the mistake, the mistake may be excusable. This point has not been settled in our law however.
Summary of Justus Error
Step 1: Decide who the mistaken party is
Two ways to determine this:
1. Which party’s intention differs from the declared agreement? She is mistaken.
2. Which party wants to escape from the declared agreement? She is mistaken.
Step 2: Can the mistaken party get out of the declared agreement?
According to the Justus error the mistaken party can escape the contract if she can prove that her mistake was Justus (reasonable and excusable).
The mistake will be Justus if:
· Other party was aware of mistake or
· Other party should as reasonable person have been aware of the mistake or
· Other party caused mistake or
· Mistake otherwise excusable (lack of negligence/3rd party misrepresentation)
If the mistake is Justus, the mistaken party will escape the contract.
If not, the mistaken party is bound to the contract.
The Reasonable Reliance Approach
The reasonably reliance theory (sometimes called the doctrine of quasi-mutual assent) looks at the viewpoint of the non-mistaken party. In terms of this approach, the non-mistaken party will be able to enforce the contract if he reasonably believed there was subjective consensus between the parties.
The contract will be valid if the following requirements are met:
· The mistaken party created the impression that he subjectively agreed to the contract AND 
· Reliance on this impression by the non-mistaken party AND
· The reliance was reasonable.
The mistaken party created the impression that he subjectively agreed to the contract.
This simply means that there is a difference between the party’s subjective intention and his declaration.
Reliance on the impression
The non-mistaken party must actually have relied on the impression created by the mistaken party’s declaration. If the non-mistaken party was aware of the other party’s mistake, then there is no reliance. If he attempts to enforce the declared agreement, he is said to be ‘snatching at the bargain’.
Sonap Petroleum v Pappadogianis
Facts: S and P entered into a finance lease. The agreement was supposed to provide for a lease of the premises for a period of 20 years, after which P would be the owner of the property. However, when S submitted the written offer to P, the period of the lease was accidentally given as 15 years instead of 20 years. P, was fully aware of the discrepancy, readily accepted the 15 year lease period as it meant that he would acquire ownership of the property sooner. When S realised he made the mistake he tried to change the lease period to 20 years, P refused.
Court held: S was the mistaken party, since his declaration (the written contract of lease of 15 years) differed from his true intention (that he wanted to lease the property for 20 years). There was therefore a misrepresentation of contractual intention by S. However, P knew that S wanted to lease the property for 20 years and not 15 years. P had not honestly relied on the impression created by S signing the contract. P was snatching at the bargain – even though he knew what S’s true intention was, he was trying to enforce the written contract. Because there was no reliance by P, S was not bound by the written contract.
Reliance must have been reasonable
He must also prove that the reasonable person would have also believed that there was subjective consensus between the parties.
National and Overseas Distributors v Potato Board
Facts: NOD put in a tender to do some word for P. An employee of P mistakenly sent a letter to NOD informing them that their tender had been accepted (in fact P’s board awarded the tender to another company. NOD believed that there was a contract between the parties. When NOD tried to enforce the contract, P argued that there was no consensus between the parties, since P never intended to contract with NOD.
The non-mistaken party’s reliance will not be reasonable if:
· He caused the mistaken party’s mistake
· Or a reasonable person would have been aware of the mistake
Steyn v LSA Motors
Summary of Reasonable Reliance
Step 1: Decide who the mistaken party is
Two ways to determine this:
1. Which party’s intention differs from the declared agreement? She is mistaken.
2. Which party wants to escape from the declared agreement? She is mistaken.
Step 2: Can the non-mistaken party enforce the contract?
The contract i valid (i.e. the non-mistaken party can enforce it) if:
The conduct creating incorrect impression of the mistaken party’s intention.
If not, this is a knockout and the enquiry stops. The non-mistaken party can’t enforce the contract. If yes, go to the next step.

Actual reliance by the non-mistaken party
If the non-mistaken party honestly believed that there was consensus between the parties, go onto the next step.
If the non-mistaken party did not rely on the declaration, this is a knockout and the enquiry stops. The non-mistaken party can’t enforce the contract.

The non-mistaken party’s reliance was reasonable
If a reasonable person would also have believed that there was subjective consensus between the parties, the non-mistaken party can enforce the contract. His reliance will not be reasonable if:
· A reasonable person would have been aware of the mistake
· He caused the mistake
Relation between Justus Error and Reasonable Reliance Theory


Unread Documents
Introduction
A unilateral essential mistaken often occurs because a party did not read a document containing contractual terms. There are two sets of rules, depending on whether the unread document was signed by the mistaken party or not:
1. The caveat subscriptor rule
2. Ticket case rules
Caveat Subscriptor Rule
The General Rule
This literally means “let the signatory beware”. This means that the one signing a document must be aware its contractual terms and even if the person signs the document and is unaware of the terms he will still be bound to them.
Burger v CSAR
‘It is a sound principle of law that a man, when he signs a contract, is taken to be bound by the ordinary meaning of the words which appear over his signature.’
The reason for this is that his conduct of signing the document is that he intended consent to the terms in the document.
The rule can be explained as follows in terms of the general principles relating to unilateral essential mistake:
If the signatory was willing to be bound to the terms then he will be bound on the basis of actual subjective consensus.
If the signatory was not willing he will then be bound in terms of Justus error and the reasonable reliance theory.
In terms of the Justus error theory he will be bound because he was not Justus.
In terms of the reasonable reliance theory he will be bound because of the non-mistaken party’s reasonable reliance on the signatory’s signature as indicating consent to the terms.
Bhikhagee v Southern Aviation
Facts: B signed a contract to charter a plane from S. The contract contained a clause exempting S from liability if the flight was delayed. B alleged that he was not bound to this term, since he had not subjectively consented to it. According to B he had sent he clauses on the ticket, but he did not know what they meant, since he could not read English.
Court held: B is bound to the exemption clause on the basis of caveat subscriptor rule. He knew the document contained the terms of the charter. He should therefore have made sure what the contents of the document were before signing it. The fact that B couldn’t read English was not an excuse. He could have asked his companion to read the document to him.
George v Fairmead
General Exceptions to the Rule
The general rule is subject to certain exceptions which can be explained in terms of the jutus error and reasonable reliance approaches.
The mistaken party will not be bound to the unread terms if:
1. The other party knew about the mistake
2. The other party should as a reasonable person have known about the mistake
3. The other party caused the mistake.
According to Brink v Humphries, the mistaken party will escape the contract if the non-mistaken party misled him through his conduct (misrepresentation). The courts however are not clear whether the brink case will hold ground in future cases.
The Document is misleading in itself
If the document itself could easily mislead the reasonable person to make a mistake, then he can escape the contract, unless the other party took reasonable steps to inform him about the true nature of the contents.
Brink v Humphries
Company. Company to H. B had not seen the clause binding him as surety when he signed the document. H sued B as surety.
The Document Contains Unexpected or Unusual Terms
The signatory will not be bound to unexpected or unusual terms unless the other party brings them to his attention through reasonable steps. There is a major problem with determining whether a term is unexpected. This depends on the facts of each case and according to the SCA is decided objectively. 
Afrox Healthcare v Strydom
Facts: S went to a private hospital owned by A for an operation. Upon admission, S signed a document containing contractual terms without reading it. While S was in the hospital, he was negligently treated by the hospital staff. S sued A for delictual damages. However, the contract contained a clause exempting A from liability for medical negligence by its staff. According to A, S was bound to the exclusion clause on the basis of caveat subscriptor rule. S argued that he was not bound to the clause, because this was an unusual or unexpected clause and A therefore has a duty to draw his attention to it.
A term may be unexpected because it differs from what the signatory was led to believe by pre-contractual representations made by the non-mistaken party.
Shepherd v Farrel’s Estate Agency
Facts: S saw an advertisement for F estate agency, which read ‘our motto: No sale, no charge’. He instructed F to sell his business and signed a written contract with them. The written contract contained a clause that he had to pay commission to F if the property was sold within a stipulated period, even if the estate agency was not involved in the sale. S had not read this clause and did not intend to be bound by it.
The business was sold but not by F. F tried to enforce the clause against S on the basis of the caveat subscriptor rule.
Court held: S was not bound to the clause. The advertisement was a pre-contractual statement, which created the impression that S would only have to pay commission if F actually sold the property. The clause in the written contract had differed materially from the impression created by the advertisement. F therefore had a legal duty to point out the unexpected clause to S. Since F had not done so, S was not bound to the clause.
In some cases the courts have held that the clause was unexpected because of the nature of the contract or the surrounding circumstances.
Fourie NO v Hansen
Facts: D rented a vehicle from Avis. As a result of a defect in the vehicle, an accident occurred in which D was seriously injured. D’s curator (f) claimed damages from Avis. In terms of the common law, Avis had a contractual duty to ensure that the vehicle was free of defects. Avis argued that they were not liable since the signed rental contract contained a clause exempting Avis from liability. 
Court held (obiter): The exclusion clause was an unexpected or unusual clause:
‘Clause 10 went against what any reasonable man would have expected, namely that those who purported to run a reputable care hire business in a reputable manner were not responsible for the consequences of their breaches of contract’
Avis therefore had a duty to draw D’s attention to it. However, nothing of the kind had been done. A had therefore misled D by not drawing his attention to the term.
Dlovo v Brian Porter Motors
Facts: D took his car to B for repair. B presented D with a job card to sign. The job card contained an exclusion clause in terms of which B was not liable for any damages, theft, etc. D signed the job card but did not see the exclusion clause. D’s car was stolen from B’s premises. Issue: was the exclusion clause binding on D?
Court held: D was not bound. When signing, D was brought under the impression that he was merely signing to authorize the repairs. However, the exclusion clause did not relate to the contract to repair, but rather to the common-law duty of the garage to safe-guard her car while it was in their possession. The exclusion clause was an unexpected clause. B was therefore under a legal duty to bring the exclusion clause to D’s attention.

Mercurius Motors v Lopez
Facts: L left his car with M for repairs. His car was stolen as a result of M’s negligence. When L sued for damages, M relied on an exclusion clause in a contract signed by L which excluded M’s liability for ‘any loss or damage sustained from fire and/or burglary and/or unlawful acts (including gross negligence) of [M’s] representatives, agents or employees’. L had not seen or read the clause when signing the contract.
Legal Issue: Was L bound by the exclusion clause in terms of the caveat subscriptor?
This rule can be criticized; it’s not clear how the categories of cases fit into the general exceptions to the caveat subscriptor. Some authors therefore argue that this duty undermines the caveat subscriptor, however some have welcomed it.
The SCA has confirmed that the duty to point out unexpected or unusual terms forms part of our law.
Ticket Case Rules
These apply when a document containing contractual terms was not signed by the mistaken party. The ticket case rules apply a three-question test to determine whether a party who failed to read these terms will be bound to them:
1. Did the party know that the document contained writing?
2. Did he know that the writing set out contractual terms?
3. Did the other party take reasonable steps to bring the terms to his attention?
The reasonable steps taken depend on the circumstances of each case and this does not mean ‘everything reasonably possible’ only that steps is reasonably sufficient. 
CSAR v McLaren
Facts: M left a bag for safe-keeping at the cloakroom of a railway station operated by C and received a cloakroom ticket from the attendant. M’s bag was lost while it was in C’s possession. He sued C for damages, but C argued they were not liable since there was an exclusion clause printed on the back of the cloakroom ticket.
Legal question: Was M bound to the exclusion clause printed on the back of the ticket?
Court held: The court applied the three question test set out above.
Did M know there was writing or printing on the ticket?
Yes- go on to question 2
Did M know the writing or printing contained contractual terms?
No- go onto question 3
Did C take reasonably sufficient steps to bring the terms to M’s attention?
The nature of the document (ticket or notice) plays a role in determining what steps would be reasonable. If the document is not obviously contractual in nature more steps needed to be taken.
The ticket in this case was not obviously a contractual document. It was given to M as a cloakroom voucher. In other words, the main purpose of the ticket was to enable M to claim back his bag by handing back the ticket. A reasonable person would not have expected to find contractual terms on such a voucher. Because C did not take any steps to bring these terms to M’s attention M was not bound to the exclusion clause.
The ticket case rules can also be explained in terms of the general principles applying to unilateral mistake.
If the mistaken party was aware of the printing and that it had contractual terms then he will generally be bond.
If the mistaken party was not willing to be bound to the terms, he may be bound on the reasonable reliance theory and Justus error theory. This will only apply if the other party took reasonable steps to bring it to his attention.
In terms of Justus error, he will be bound because his mistake was not Justus.
In terms of reasonable reliance theory he will be bound because the non-mistaken party could as a reasonable person assume
That he had seen the terms and
That his conduct in contracting anyway indicated that he consented to these terms.
If the steps taken were not reasonable, the mistaken party’s mistake will be excusable (Justus error theory) and the other party would not be reasonable in assuming that he had seen those terms and consented to them (reasonable reliance theory). The mistaken party will therefore be able to escape the clauses in terms of both Justus error and reasonable reliance theory.
Cape Group Construction t/a Forbes Waterproofing v Government of United Kingdom
Facts: C faxed an offer to do some construction work to U, setting out the terms of the offer in the body of the fax. C’s letterhead appeared at the bottom of the fax. Right below the letterhead, there was a reference to further terms and conditions. This reference was printed in the same typeface as the letterhead. The further terms and conditions referred to C’s standard conditions of trade, including a clause excluding liability for damage, but the page containing the additional terms was not faxed to U. U did not see the reference, and therefore did not enquire what the further terms and conditions were. U accepted C’s offer telephonically. U suffered some losses due to negligent construction work by C and sued them for damages. C raised the exclusion clause as a defence to the claim.
Note that terms cannot be incorporated into a contract by a ticket or notice after the contract had already been concluded
Chapelton v Barry Urban District Council
Facts: C rented a beach chair from B. After the contract had been concluded he was given a ticket by an employee of B. The ticket contained a clause excluding liability for damage arising from the use of the chair. However, C did not see this clause. The chair as defective and broke when C sat down on it, injuring him. When he sued B for damages, B tried to rely on the exclusion clause printed on the ticket.
Court held: C was not bound to the exclusion clause. The contract was concluded when C agreed to rent the chair. At the time, the ticket had not been given to C. The exclusion clause therefore did not form part of the contract. C was therefore entitled to claim damages from B.


