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[bookmark: LPTOC1][zFNz] Flynote : Sleutelwoorde 
Contract - Interpretation of - Extrinsic evidence - Deletion of word in contract - Word not a part of the contract and Court not to draw any inference from its deletion B - Court finding that clause containing deleted word unambiguous and reasonably capable of interpretation and accordingly no need to seek assistance from extranous circumstances. 
[bookmark: LPTOC2][zHNz] Headnote : Kopnota 
The respondent had successfully applied in a Local Division for an order declaring the appellant's purported conversion of a C long lease between the parties into a monthly tenancy and declaring a subsequent notice to vacate the premises by the appellant to the respondent to be null and void. The appellant's counter-application for an order ejecting the respondent from the premises was refused. The parties had entered into a written agreement of lease which was for a period of five years and was subject to renewal by the respondent. The respondent had in October 1983 failed to pay his rental promptly (having paid four days late) and on the 5th D of the month the appellant informed him that the lease was converted into a monthly tenancy and on 1 November gave him notice to vacate the premises by 1 December. The only issue between the parties was whether the appellant had acted in terms of the agreement in converting the lease to a monthly tenancy on the respondent's failure to pay the rent or whether he was obliged to give the respondent seven days' notice after such failure. It appeared that a printed form had been used and E the parties had filled in the open space and made additions to and deletions from the form which were initialled. The word "latter" had been deleted from clause 4 which provided for the appellant's rights on the respondent's breach in the following terms: "if the lessee fails to pay the rent or any other sum payable hereunder promptly on due date, or if the lessee contravenes or permits the contravention of any one or more of the other conditions of the lease and fails to remedy such" (the word "latter" deleted here) "breach 
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A within seven days after the receipt of written notice calling upon him so to do (provided that lessor shall not be obliged, before exercising its right to cancel or vary the lease under this clause, to give such notice more than twice), or if the estate of the lessee is placed under sequestration or in liquidation (whether provisional or final) or if the lessee sustains a judgment of a competent court and fails to satisfy B such judgment within seven days, notwithstanding any previous waiver by the lessor, the lessor shall have the right, in addition to all other rights hereunder, (a) of declaring the lessee to be subject to one month's notice by the lessor and upon written notification to the lessee to this effect this lease shall immediately thereupon become terminable by the lessor giving the lessee one month's calendar written notice terminating the same, but subject otherwise to the other provisions herein contained save for the cancellation of any C option given to the lessee herein; or (b) forthwith to terminate this lease and of immediate re-entry and repossession of the premises, provided that the lessee shall nevertheless remain liable for the payment of all rent and other monies that may or shall be owing under this lease up to the date on which the lessor regains possession of the premises, and also for all damages sustained by the lessor by reasons of the lessee's D breach of contract." The Court a quo held that it had to take into account the method and result of the deletion, the word deleted and its meaning and also the inferences to be drawn therefrom which led to the conclusion that the parties had intended by the deletion of the word that the provision for seven days' notice after a contravention of a condition of the lease should also apply to the non-payment of the rent on the due date. In an appeal against this decision, 
Held (per CILLIÉ AJA, TRENGOVE JA and KOTZÉ JA concurring; E JANSEN JA dissenting and BOSHOFF JA concurring in the result but holding that it was not necessary to express any opinion on whether assistance could be derived from the fact of the deletion) that the clear and uncontradicted circumstances which emerged from the writing itself was that the parties by the deletion of the word and their initialling thereof indicated unequivocally that the word deleted was to form no part of the F contract and that the clause should be so construed and to draw any further inference from the word and the fact of its deletion would be erroneous. 
Held , further, that the Court could only consider evidence of surrounding circumstances when the clause, considered in the light of the complete contract of which it was part, was ambiguous or could not be construed. 
Held , further, that in considering clause 4 as part of the complete contract it was unambiguous, certain and reasonably G capable of interpretation and could be construed without seeking aid from circumstances outside the written contract and without relying on inferences to be drawn from the fact of the deletion and the meaning of the word "latter". 
Held , further (KOTZÉ JA dissenting), interpreting the clause in the light hereof, that the clause did not require the appellant to give the respondent seven days' notice before declaring the lease to be subject to one month's notice by the lessor and to H give such notice: accordingly, the application for the declaratory orders should have been refused and the counter-application for ejectment granted. Appeal upheld. 
The decision in the Witwatersrand Local Division in Koulis v Pritchard Properties (Pty) Ltd 1984 (4) SA 327 reversed. 
[bookmark: LPTOC3][zCIz] Case Information 
Appeal from a decision in the Witwatersrand Local Division I (NESTADT J) reported at 1984 (4) SA 327. The facts appear from the judgment of CILLIÉ AJA. 
L R G Serrurier for the appellant: The question which arises in this appeal is whether the Court, in interpreting clause 4 of the lease, may have regard to the deletion of the word "latter" and, if so, what meaning is to be ascribed to the clause? The J Court below correctly found that, if the deleted word is omitted from the clause, the meaning of the clause is clear 
1986 (2) SA p3 
and the lessor's right of "termination" is not conditioned by A the requirement to give notice in the event of the failure to pay rent. In further support of the aforegoing, the meaning of clause 4 of the lease is quite clear if it is broken down into its subclauses as follows: " If the lessee fails to pay the rent..., or if the lessee contravenes any of the conditions of this lease and fails to remedy such breach within seven days B after the receipt of written notice..., or if the estate of the lessee is placed under sequestration..., the lessor shall have the right..." (a) There is a comma after each condition, whereas there is no comma before the word "and" preceding the notice provision. (b) The word "if" precedes each of the three conditions, but not the notice provision. (c) The C word "or" precedes the second and third condition, but not the notice provision. (d) If the first breach referred to in clause 4 was meant to be treated on the same footing as the second type of breach, there would be no need to distinguish between the two classes of breach. Non-payment of rental is a breach of contract. The draftsman could easily have said: "If the lessee contravenes or permits the contravention of any one D or more of the conditions of this lease and fails to remedy such breach..." The general principle applicable to the interpretation of contracts reduced to writing is well known. The Court should first attempt to determine the meaning of any disputed clause by having regard to the written words only. If the difficulty can be resolved by a purely linguistic E interpretation, there is no need to, and the Court may not, consider surrounding circumstances or extraneous matters. Delmas Milling Co v Du Plessis 1955 (3) SA at 454; Van Rensburg en Andere v Taute en Andere 1975 (1) SA at 302G - 303E; Haviland Estates (Pty) Ltd v McMaster 1969 (2) SA at 337F; Worman v Hughes 1948 (3) SA at 505; Glyphis v Tuckers Land F Holdings Ltd 1978 (1) SA at 537A. The question as to whether uncertainty or ambiguity has to be found to exist before it is permissible to resort to evidence of "surrounding circumstances" has been discussed in a number of cases in this Court; eg Mondorp Eiendomsagentskap v De Beer 1979 (4) SA at 79; Cinema City v Morgenstern Family Estates and Others 1980 (1) SA 803G - 805H; Société Commerciale de Moteurs v Ackermann G 1981 (3) SA at 428, but this Court has not yet decided that it may be totally jettisoned. What is clear, is that recourse may not be had in South Africa or in England to evidence of "negotiations or of the parties' intentions". Nevertheless the real issue in the present case is not so much a question of interpreting the words in the contract, but rather the H determining of what are the words in the contract. A deletion is the process whereby written language is erased or removed. Once effected, the matter deleted does not form part of the written language of the contract and therefore is not to be taken into account. It is simply not there. Had the word been deleted so as to be quite illegible (eg by pasting paper over I the word) all that the reader of the document would have been aware of, was that a deletion had been effected. That could in no way supply the word to the reader or incorporate it into the language of the document. Had the document been retyped after the deletion the fact of the deletion would also not have been apparent. In these circumstances, the only way in which the word deleted could have been determined, would be by admitting extrinsic evidence of the prior draft containing the word which J disappeared in the 
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A next draft which became the signed agreement. Such evidence would be inadmissible. It does not matter either that the word, though deleted, can still be read. There are compelling reasons of policy for the well known proposition that, where the parties have sought a complete integration of an agreement in writing, the writing is the exclusive memorial of the B transaction. Union Government v Vianini Ferro-Concrete Pipes (Pty) Ltd 1941 AD at 47; National Board (Pretoria) (Pty) Ltd v Estate Swanepoel 1975 (3) SA at 26. What is to be regarded is the writing which remains or which is found in the written agreement after omissions, additions, alterations, etc have been effected. Accordingly the agreement between the C parties consists of the writing reproduced above and nothing else. That writing is not ambiguous and is relatively easy to interpret. The Court below, in concluding that clause 4 was ambiguous, committed the error of petitio principii . In order to determine whether the clause was ambiguous (and therefore whether resort might be had to the extrinsic evidence) it in fact had regard to that very extrinsic D evidence, ie the deletion. Having had regard to the extrinsic evidence it found that the clause was ambiguous and that it then could be interpreted with the aid of that extrinsic evidence. The enquiry into surrounding circumstances is only warranted once, on a purely linguistic treatment, the document is not capable of interpretation. There is no precedent in E South African law for the approach to construing the document which has been adopted by the applicant. As correctly pointed out by the Court below, the decision in Valdave Investments v Total (SA) and Another 1977 (2) SA at 96D - 97C is obiter , as was also the judgment referred to therein of London and Overseas Freighters Ltd v Timber Shipping Co 1972 AC at 15. The F other two English cases referred in the Valdave case related to agreements (charterparties) where the Court encountered difficulty in interpreting the documents under consideration. In the case of the " Anastassia " in the passage referred to, it seems as if the Court, without stating that there was an ambiguity, nevertheless was referring to a situation when the words remaining in the contract did not enable it simply to G determine the intention of the parties therefrom. The statement of SCRUTTON LJ is in any event very wide and appears to be obiter . In Taylor v Lewis , the Court was concerned with interpreting the extent of a "restraint of princes" clause where the parties had adapted "a recognised and well known form of charterparty" by effecting alterations thereto. The position in English law is far from certain. The Court below dealt in H the judgment with the conflicting cases. The decision in Caffin v Aldridge [1895] 2 QB at 650 had to do with construing the word "cargo" which it was stated was capable of either of two meanings. It is not clear from the judgment of Lord CROSS in Mottram Consultants Ltd v Bernard Sunley & Sons Ltd [1975] 2 Lloyd's Law Reports at 209 whether the Court found the contract I as varied by the letters ambiguous. The learned Judge had encountered "difficulty" in interpreting the contract without recourse to the clause which was deleted. Both the textbooks Halsbury and Chitty appear to recognise that deletions may only be considered in the event of ambiguity. See Halsbury Laws of England 4th ed vol 12 para 1469 footnote 7 (at 603) and Chitty 25th ed para 782. See also Williston on Contracts vol IV at 788 J - 789 footnote 19 who also inclines to the view that there must be ambiguity. The Court below further erred in stating the 
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principles of South African law as widely as it did. The A contract which has been made by the parties and which is to be enforced by the Court is, where there has been a complete integration, that found in the writing. If there is a common error to the extent that the writing does not truly reflect the consensus between the parties, the writing may be rectified. Certain other classes of evidence may also be admissible, eg B where the parties attached a special meaning to particular words: but where, as here, there is a dispute between the parties, the writing, properly interpreted, is the contract which the Court must enforce. To do otherwise, would introduce an element of complete uncertainty into the law of written contracts. To the extent that the Court below found that C evidence of what passed between the parties during negotiations preceding the conclusion of the contract was admissible as evidence, it stated the law too widely: negotiations are legally irrelevant. If such evidence were admitted it could conceivably lead to a finding as to what one or other of the parties wanted to contract for rather than what, after negotiations and bargaining one against the other, the parties eventually were constrained to agree upon. It is D that bargain, however reluctantly arrived at, which reflects the consensus of both parties. Finally, even if it is permissible to have regard to the deletion of the word "latter" in clause 4, the question remains as to what meaning to be given to the clause. For the reasons given above, the clause without the word "latter" means that notice is not required in E respect of failure to pay the rent on due date before the lessee can avail itself of its rights. Thus if regard be had to the deletion, that can nevertheless not affect the plain meaning of the words remaining in the document after the deletion has been effected. It would be otherwise if it were contended that the parties had agreed or were ad idem that F seven days notice was required in respect of the failure to pay rent, but that the document did not properly express that consensus . In that case, rectification should have been sought. There is, however, no allegation of such an agreement. Whatever the original lessee (Hooper) sought to achieve by effecting the deletion, the consensus between the parties is to be found in G the writing remaining in the document to which both agreed. 
D M Fine for the respondent: The following principles of interpretation of a contract are relevant: (a) In interpreting a contract the Court must look at the intention of the parties as expressed in the contract. This is often referred to as "the golden rule" of interpretation. See Worman v Hughes 1948 (3) SA H at 505; and also Sassoon Confirming and Acceptance Co (Pty) Ltd v Barclays National Bank Ltd 1974 (1) SA at 646B. (b) In applying the golden rule the words to be interpreted must be construed in their context and the entire document must be looked at. See the Sassoon case supra at 646B; List v Jungers 1979 (3) SA at 119A; Swart en 'n Ander v Cape Fabrix (Pty) Ltd I 1979 (1) SA at 200E - H, 201A - H and 202B - D; Delmas Milling Co (Pty) Ltd v Du Plessis 1955 (3) SA at 454F - H and 455A - C; Arprint Ltd v Gerber Goldschmidt Group SA (Pty) Ltd 1983 (1) SA at 261. (c) If, after applying the golden rule, the Court cannot with certainty conclude what the only and proper interpretation of the contract is, then other rules of interpretation must be utilised to resolve whatever ambiguity may remain. See Christie The Law of Contract in South Africa at 204. (d) If ambiguity still remains then recourse must be had J to 
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words which prevail over the printed words, since the latter A are more likely to reflect the real intention of the parties. Trever Investments (Pty) Ltd v Friedhelm Investments (Pty) Ltd 1982 (1) SA at 15B - D; Bull v Executrix Estate Bull and Another 1940 WLD at 136; Stocks Construction (OFS) (Pty) Ltd v Metter-Pingon (Pty) Ltd 1980 (1) SA at 519C - D. Even if the deletion cannot be regarded as a matter which falls within the B scope of the contextual setting of the agreement, the agreement would be ambiguous because it would not be certain whether "such breach" relates to the first category of breach, ie the failure to pay rent on due date, or the second breach, ie the failure to comply with the other terms of the agreement. In such a case evidence would be admissible as part of the C surrounding circumstances in order to resolve or cure such ambiguity. Not only would the evidence of the actual fact of deletion be admissible, but also those facts which gave rise to the deletion. These facts would be admissible as part of the surrounding circumstances, being "matters which are probably present to the minds of the parties when they contracted", alternatively the facts would be admissible under the third D category postulated in the Delmas Milling case supra at 454 and 455, or that category postulated in Van Rensburg's case supra at 507A - D. In any event the Court should admit such evidence as a matter of individual judicial policy, regard being had to the more liberal approach to interpretation of documents which has been proposed in cases such as Société E Commerciale de Moteurs (supra at 428) and Cinema City (Pty) Ltd (supra at 805). 
Serrurier in reply. 
Cur adv vult . 
Postea (December 2). F 
[bookmark: LPTOC4][zJDz] Judgment 
CILLIÉ AJA: The respondent was the applicant in motion proceedings against the appellant in the Witwatersrand Local Division. The respondent applied for orders declaring the appellant's purported conversion of the long lease between the G parties into a monthly tenancy as well as the appellant's notice to the respondent to vacate the leased premises, to be void and of no force or effect. In a counter-application the appellant applied for an order ejecting the respondent from the premises. 
The declaratory orders were granted and the counter-application was dismissed with costs. (The judgment in this case is H reported at 1984 (4) SA 327 (W) ). On an application by the appellant, leave to appeal to this Division was granted by the Court a quo. 
At the hearing of the applications the following facts were common cause between the parties. In terms of a written contract the appellant was the lessor of premises occupied by I the respondent as lessee. This lease extended over a period of five years and was subject to renewal by the respondent. The respondent failed to pay the rent promptly on 1 October 1983 as he was obliged to do in terms of the contract; the rent was not paid until the fourth of the month. In a letter dated 5 October 1983 the appellant informed the respondent that the long lease was converted into a monthly tenancy and on 1 November he gave the respondent notice to vacate the premises by 1 December J 1983. 
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A In the Court a quo the issue between the parties was whether, in terms of clause 4 of their agreement, the appellant was obliged to give the respondent seven days' notice after the failure to pay the rent promptly, before exercising his rights to convert the lease and to give the respondent notice to vacate the premises. That was also the issue in this Court. 
B In reducing their contract to writing the parties used a printed form of four pages with spaces open for filling in necessary particulars. Apart from these particulars the document finally contained a number of additions as well as deletions of words and phrases. When the contract was signed by the parties all the particulars, additions and deletions were initialled. 
C The essential part of the relevant clause 4 of the contract is the following: 
    "4. If the lessee fails to pay the rent or any other sum payable hereunder promptly on due date, or if the lessee contravenes or permits the contravention of any one or more of the other conditions of the lease and fails to remedy such breach within seven days after the receipt of written notice calling upon him to do so (provided that the lessor D shall not be obliged, before exercising its right to cancel or vary the lease under this clause, to give such notice more than twice), or if the estate of the lessee is placed under sequestration or in liquidation (whether provisional or final) or if the lessee sustains a judgment of a competent court and fails to satisfy such judgment within seven days, notwithstanding any previous waiver by the lessor, the lessor shall have the right, in addition to E all other rights hereunder, (a) of declaring the lessee to be subject to one month's notice by the lessor and upon written notification to the lessee to this effect this lease shall immediately thereupon become terminable by the lessor giving the lessee one calender month's written notice terminating the same, but subject otherwise to the other provisions herein contained save for the cancellation of any option given to the lessee herein; or (b) forthwith to terminate this lease and of immediate re-entry and repossession of the premises, provided that the lessee F shall nevertheless remain liable for the payment of all rent and other monies that may or shall be owing under this lease up to the date on which the lessor regains possession of the premises, and also for all damages sustained by the lessor by reasons of the lessee's breach of contract. The lessor may proceed by way of motion in any competent court to compel ejectment." 
The only deletion from clause 4 was the word "latter" in the G quotation above between the words "such" and "breach". In his reference to this deletion the Judge a quo said: 
    "This has been done by means of a manuscript horizontal line having been drawn through it. The word deleted is just visible, or at least is to be inferred as being 'latter'." 
The crucial question was whether the Court should interpret the H clause with or without reference to the word "latter" and its deletion. The Judge a quo decided that he should take into account the method and the result of the deletion, the word deleted and its meaning and also the inferences to be drawn from these factors. In the result he concluded that the parties intended by the deletion of the word that the provision for I seven days' notice after a contravention of a condition of the lease should also apply to the non-payment of rent on the due date. This finding resulted in the granting of the declaratory orders and the dismissal of the counterapplication. 
In this judgment the Judge a quo quoted from a paragraph in the speech of Lord HAGAN in the House of Lords in the case of A & J Inglis v John Buttery & Co (1877 - 1878) 3 Appeal Cases 552 at J 571. I quote the same paragraph in full because it deals with problems and principles of 
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construction which show a remarkable resemblance to the A problems encountered in this case and to the principles which I think apply in our law. The paragraph reads: 
    "With reference to the deleted word, it is of great importance to have it understood that there is no doubt on that point in the mind of any one of your Lordships. When those words were removed from the paper which had presented the full contract between the parties, they ceased to exist to all intents and B purposes; and whether it was possible, as in point of fact it was, still to read them, in consequence of their simply having a line drawn through them, or whether they had been absolutely obliterated, appears to me not to make the smallest difference. The contract was complete after the deletion. The parties had had a confluence of will and purpose, and had come to an identity of decision, and the removal of the words took C away from it any sort of qualification or condition which might have been previously introduced into it by them. It appears to me that if we yielded to the extremely able argument which was addressed to us on behalf of the respondents, we should fall into the error, which has been forcibly denounced on both sides, of attempting to construe a contract, perfect in itself, by acts antecedent to it. The only effect of submitting the deleted words to the consideration of your Lordships would have been to show what had been in the contemplation of the D parties before the contract came to be completed. Such evidence appears to me to be inadmissible, and all the more so for this reason - If the words were to be allowed to affect the minds of your Lordships in deciding the case, then, had they been obliterated altogether, you must of necessity have permitted that secondary evidence should be given of them. Now, that manifestly could not be done. There is no authority for it, and it is contrary to reason and principle. Therefore the E deleted words will be very properly excluded from the grounds of your Lordships' decision." 
After quoting this and other cases indicating a similar approach to the problems of this case, the learned Judge a quo says: "There is a line of cases, however, to the opposite effect." Among the cases then quoted there appears to be no binding South African authority and the learned Judge, in my F view erroneously, followed the other "line of cases". Apparently the learned Judge came to the conclusion that the clause was capable of construction as it stood and that it could be construed in favour of the lessor, that is, that he was not obliged to give the lessee seven days' notice before converting the lease and terminating the contract. If this was his final view, I would have agreed with him. I am, however, G not in agreement with his finding that, by reason of the deletion, he could draw an inference which led to a different conclusion. 
Dealing with the word "latter" and its deletion the Judge a quo said: 
    "I consider that regard can and should be had to it in interpreting clause 4 which, read in the light of the deletion, H I find sufficiently ambiguous as to warrant and require this to be done. This may sound like creating an ambiguity where none exists in order to resolve it. I do not think so. The deletion is a fact of life immediately apparent to the reader of the document. To ignore it would be to adopt an ostrich-like attitude in conflict with principle (v) referred to earlier." The principle referred to by the learned Judge is: "(v) In any event, circumstances emerging from the writing itself must at I least be construed." 
In my view the clear and uncontradicted circumstance which emerges from the writing itself is that the parties by their deletion of the word and their initialling of the deletion indicated unequivocally that the word deleted was to form no part of this contract and that the clause should be so construed. To draw any further inference from the word and its deletion would be erroneous. The fact that the word could still J be 
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A deciphered cannot affect the clear and unmistakable indication of the parties' agreement and intention, namely that the word had been expunged and forms no part of the contract. 
The next step in the interpretation of clause 4 is to consider it as part of the whole written contract. In Swart en 'n Ander B v Cape Fabrix (Pty) Ltd 1979 (1) SA 195 (A) this step is described as follows by RUMPFF CJ at 202B - C: 
    "Wat natuurlik aanvaar moet word, is dat, wanneer die betekenis van woorde in 'n kontrak bepaal moet word, die woorde onmoontlik uitgeknip en op 'n skoon stuk papier geplak kan word en dan beoordeel moet word om die betekenis daarvan te bepaal. C Dit is vir my vanselfsprekend dat 'n mens na die betrokke woorde moet kyk met inagneming van die aard en opset van die kontrak en na die samehang van die woorde in die kontrak as geheel." 
It is only when the clause, considered in the light of the complete contract of which it is part, is ambiguous or cannot be construed that the Court may consider evidence of surrounding circumstances. SCHREINER JA said the following in D Delmas Milling Co Ltd v Du Plessis 1955 (3) SA 447 (A) at 454F. 
    "Where although there is difficulty, perhaps serious difficulty, in interpretation but it can nevertheless be cleared up by linguistic treatment this must be done... If the difficulty cannot be cleared up with sufficient certainty by studying the language, recourse may be had to 'surrounding circumstances', ie matters that were probably present to the E minds of the parties when they contracted (but not actual negotiations and similar statements). It is commonly said that the Court is entitled to be informed of all such circumstances in all cases (cf Richter's case supra at 69; Garlick v Smartt and Another 1928 AD 82 at 87; Cairns (Pty) Ltd v Playdon & Co Ltd (supra at 125)). But this does not mean that if sufficient certainty as to the meaning can be gathered from the language alone it is nevertheless permissible to reach a different F result by drawing inferences from the surrounding circumstances. Whether there is sufficient certainty in the language of even very badly drafted contracts to make it unnecessary and therefore wrong to draw inferences from the surrounding circumstances is a matter of individual judicial opinion on each case." 
See also WESSELS JA in Van Rensburg en Andere v Taute en Andere 1975 (1) SA 279 (A) at 303A. 
G When clause 4 is considered as part of the complete contract it seems to me to be unambiguous and certain as well as reasonably capable of interpretation. It can be construed without seeking aid from circumstances outside the written contract and without relying on inferences to be drawn from the fact of the deletion and meaning of the word "latter". 
In terms of clause 4 certain occurrences are divided into four H separate groups. The first is the lessor's failure to pay on due date "the rent or any other sum payable" in terms of the contract. The second is if the lessor "contravenes or permits the contravention" of other terms of the contract. The third is I if the lessee "is placed under sequestration or in liquidation (whether provisional or final)". The fourth is the lessee's failure to satisfy a judgment against him by a competent court. These groups are, in my view, independent and separate from one another for the following reasons. 
The description of the four groups all start with the word "if" in the first case and "or if" for the three groups. They are separated by commas, except for the last two which can, in any J event, not be confused with each other. 
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Although the first two groups are both related to breaches of A the contract it is important that the first group refers only to amounts which have to be paid on a determined "due date", while the second group refers to breaches of "any one or more of the other conditions of the lease". In my view this description with the words "other conditions" excludes breaches B where a due date of performance had been fixed. This conclusion is emphasized by the fact that in the case of a breach in the second group, provision is made for a notice giving a period of seven days to remedy "such breach". 
Thirdly, if any one of the groups is removed from the group of four the truncated clause would still be capable of a C reasonable interpretation which will not, in respect of any of the remaining groups, differ from the interpretation given to them in the complete clause. In my view this indicates that it was intended that the four groups were to be separate and independent. 
Finally, it is an important feature of the grouping of D occurrences that each group contains either in the grouping itself, or in the rest of the contract, its own provisions for the time to elapse (if any) after the occurrences and before the lessee may exercise his right to convert the contract and terminate the lease. The position of each group will be considered separately. 
As far as the first group is concerned the first occurrence is E when the lessee fails to pay the rent "promptly on due date". What the due date is, appears from clause 3 of the contract. That clause provides that the rent shall be "payable in advance on the first day of each month". It is also provided that payment of the rent shall be made at the office of the lessor's F agent. 
In respect of a failure by the lessee to pay "any other sum payable hereunder promptly on due date" reference should be made to clause 15 (2) of the contract. The clause provides that the lessee shall pay an amount to the lessor each month for the electricity, water and gas used by him. The amount is to be G calculated by the lessor and it is provided that: 
    "Electricity, water and gas consumption accounts... shall be payable on presentation." 
Clause 25 (1) of the agreement deals inter alia with services rendered by the lessor to the lessee such as the cleaning of the building. In para (2) of the clause reference is made to a H certificate by the lessor's agents or auditors of the amount due by the lessee. Paragraph (3) reads as follows: 
    "Any amount due by the lessee to the lessor in terms of para (1) hereof shall be payable within seven days after delivery to the lessee of a written notice advising the lessee thereof or, in the event of a dispute arising, shall be payable within seven days after the delivery to the lessee of the certificate I referred to in para (2) hereof." 
In these instances the parties agreed on a definite or ascertainable time of payment. 
The second group contains the contravention, or permission to contravene, of "other conditions" of the contract. The lessor may convert the long lease and terminate the resulting lease if the lessee 
    "fails to remedy such breach within seven days after the J receipt of written notice calling upon him to do so." 
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A This group therefore contains its own provisions relating to the time which must elapse before the lessor may exercise his rights of conversion and termination. It is not necessary to deal with the reason why notice should be given in these cases: it may be mentioned, though, that notice would only be fair to B the lessee because it is possible that he may unwittingly be contravening a condition or he may be unaware of a breach by one of his employees in circumstances in which he may be regarded as having permitted the contravention. 
Reference is made in conclusion to the third and fourth groups although they are not concerned with payments of money or C breaches of contract, but because in both cases the time when the lessor may exercise his rights is contained in the description of the group. In the third case the lessor may act as soon as the order for the lessee's provisional or final sequestration is made. In the second group the lessor can convert or terminate the contract if the lessee does not satisfy the judgment against him within seven days. 
D The parties provided meticulously for the times of payment of certain sums which would become payable by the lessee to the lessor. It seems in a high degree unlikely that the lessor would then, in general terms, give the defaulting lessee an extension of seven days to pay amounts already due in terms of E the agreement. There is no indication in the contract that the clear and distinct stipulations applying to one specific group of events with reference to payments of amounts and the result of non-payment or late payment are to be affected by provisions logically applicable to another distinct group of events. 
In the light of these considerations I have come to the F conclusion that the issue must be resolved in favour of the appellant. Clause 4 of the contract as construed above does not require the lessor to give the lessee, who has failed to pay the rent promptly on due date, seven days notice to pay before "declaring the lease to be subject to one month's notice by the lessor" and to give such notice. In the Court a quo , therefore, the application for the declaratory orders should have been G refused and the counter-application for ejectment should have been granted. 
The appeal is allowed with costs and the order of the Court a quo is altered to read: 
    1.     The application is dismissed with costs. 
    2.     The counter-application succeeds and orders are made H in terms of paras 1 and 2 of the notice of counter-application. 
TRENGOVE JA concurred in the judgment of CILLIÉ AJA. I 
[bookmark: LPTOC5][zJDz] Judgment 
KOTZÉ JA: I have had the benefit of reading the judgment of my Brother CILLIÉ. I am in entire agreement with him that 
    "the clear and uncontradicted circumstance which emerges from the writing itself is that the parties by their deletion of the word and their initialling of the deletion indicated unequivocally that the word deleted was to form no part of this contract and that the clause should be so construed. To draw any further inference from the word and its deletion would be erroneous. The fact that the word could still be deciphered cannot affect the clear and unmistakable indication of the parties' agreement and intention, namely that the word had been J expunged and forms no part of the contract." 
1986 (2) SA p13 
BOSHOFF JA 
My reasons for agreeing as aforesaid coincide with those so A lucidly expressed by my Brother. But it is at this point that I diverge from his approach and follow a route which leads to the opposite ultimate destination. 
The principle that the intention of the parties to a contract is to be ascertained from the whole instrument is a firmly B established principle. But that does not mean that if a particular clause is clear and free from ambiguity it should not be interpreted as it stands if such interpretation does not clash with the instrument as a whole. In the present case the reference to liquidation is inappropriate: the lessee is a natural person and not a company. I shall, for ease of C reference, refer to the part of the clause concerning sequestration and failure to satisfy a judgment as the "second provision". The second provision stands on a different footing to the breaches referred to immediately prior thereto, viz failure to pay rent or other sums payable and contraventions (and the permitting of contraventions) of other conditions of D the lease (which I shall likewise for ease of reference hereafter call the "first provision"). The first provision concerns matters which arise within the four corners of the contract whereas the second provision does not refer to breaches of contract as such. The words "... and fails to remedy such breach...", in my view clearly qualify the first provision in its entirety. Put differently, "such breach" refers to the first leg or the second leg of the first E provision. It refers to the one or the other - whichever is applicable: it refers to a failure to pay or a contravention of another kind (eg subletting without permission) as the case may be. If this was not the express intention of the parties - and that after all is what has to be determined in interpreting the clause - I would have expected a word such as F "lastmentioned" or a word of like import to have occurred after "such" and before "breach". It is by no means uncommon to encounter in contracts of lease notice provisions of the kind here at issue despite a clear and unequivocal fixing of a date for payment. In my view no magical effect should be given one way or the other to commas appearing in clause 4 - they are G not, in my view, a helpful aid to interpretation in the instant case. 
I would dismiss the appeal with costs but my grounds for holding that the application should be allowed differ from those which commended themselves to the Judge a quo . 
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BOSHOFF JA: I agree with CILLIÉ AJA that the contract of lease H in question can be construed without seeking aid from circumstances outside the written contract and without relying on inferences to be drawn from the fact of the deletion and meaning of the deleted word "latter". In my respectful view it is for this reason not necessary to express any opinion on I whether or not any assistance can be derived from a deleted yet partially legible word to ascertain the intention of the parties in construing an ambiguity or uncertainty in a contract. 
But for this qualification I am in entire agreement with the reasoning and conclusion arrived at by CILLIÉ AJA. 
I agree that the appeal be allowed with costs and that the order of the Court a quo be altered as suggested by the learned J Judge. 
1986 (2) SA p14 
    JANSEN JA 
A 
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JANSEN JA: I have had the advantage of reading the judgments of KOTZÉ JA, BOSHOFF JA and CILLIÉ AJA. I am in respectful agreement with the result arrived at by KOTZÉ JA, but for different reasons. They are the following. 
In my respectful view the rules relating to the role of B "surrounding circumstances" in interpreting a contract afford no real guidance to the solution of the present problem. It is therefore in the present case not only unnecessary to attempt to state such rules but also undesirable to do so without a full analysis of the relevant cases and the considerations involved. Here the word-with-deletion is not a C "surrounding" circumstance but part and parcel of the document, plain to see for any reader. As every character on the document must be read and integrated with the others, so also the line through the visible word "latter", together constituting a compound character, must be considered in arriving at the meaning of the document. I am in full agreement with the Court a quo that "to ignore it would be to adopt an D ostrich-like attitude" ( 1984 (4) SA 327 (W) at the bottom of 333 - 334) and also that, if it is looked at, the meaning that emerges from the document as a whole is that found by the Court a quo (at 330A - F). This meaning is substantially that propounded by KOTZÉ JA (without reference, however, to the deletion of the word "latter"). 
E I may only add that in my view the obiter view expressed by JAMES JP in Valdave Investments (Pty) Ltd v Total SA (Pty) Ltd and Another 1977 (2) SA 94 (D) should be followed, and that in respect of the two conflicting lines of cases mentioned by the Court a quo , the better view is to be found in that mentioned F by the Court a quo under "(iv)" at the bottom of 331 - 332E. 
I would therefore dismiss the appeal with costs. 
Appellant's Attorneys: Hugh Parkes , Sandton; Damant, Bostock & Co , Johannesburg; McIntyre & Van der Post , Bloemfontein. G Respondent's Attorneys: Raphaely-Weiner , Johannesburg; Rosendorff, Venter & Brink , Bloemfontein. 
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I 
[zFNz] Flynote : Sleutelwoorde 
Contract - Tacit terms and warranties - When to be inferred - Sale of land on which purchaser intended to develop township - Purchaser contending that seller was aware of fact that road impeding development of township was to be constructed through land - Purchaser alleging existence of J imputed tacit term containing 
1994 (3) SA p131 
A (1) warranty to effect that no obstacle existed which might reasonably delay, interfere with or limit establishment of township, alternatively (2) warranty to effect that seller knew of no obstacle which might reasonably have such results - General principles relating to tacit terms set out - Term suggested, in purporting to saddle seller with B responsibility and tying him to time schedule when agreement otherwise placed no such obligation on him, in first place not readily reconcilable with rest of agreement - Also no incentive for seller to agree to such additional obligations - Furthermore, imputed tacit term only read into contract where both parties overlooking or failing to anticipate event in question - In casu, however, initial thrust of purchaser's approach having C been that seller aware of true state of affairs and deliberately remaining silent in order to obtain contractual advantage - In such circumstances not possible to attribute to seller intention based on absence of appreciation - Also inconceivable that seller would have agreed to D warranty along lines suggested had he been briefed about possible difficulties in way of development of township - Even if, as seems probable, seller was unaware of planned construction of road, unlikely that he would have guaranteed state of affairs over which he had no certainty or control by consenting to warranty suggested in (1) - As for warranty (2), if, as seemed likely on facts, seller unaware of any E obstacle which might interfere with establishment of township, such warranty not breached and accordingly falling away - In addition, warranty (1) conferring benefit on one party only and therefore ex hypothesi not necessary in order to give business efficacy to agreement - Term as F formulated in any event so complicated and enigmatic that inconceivable that both parties, without saying a word, would have contemplated it - Inclusion of tacit term rejected. 
Contract - Tacit terms and warranties - When to be inferred - Court entitled to assume, in absence of indications to contrary, that parties to G agreement typical men of affairs, contracting on honest and equal footing, without hidden motives and reservations - When, however, facts show that one or other had special knowledge which would probably have had bearing on his state of mind, such fact cannot simply be ignored, for otherwise enquiry into existence of tacit term a matter of invention, not intention. 
[zHNz] Headnote : Kopnota 
H A company, S (Pty) Ltd, in February 1988 purchased from the respondent certain land on which it intended to develop a residential township. After the conclusion of the sale and the payment of a portion of the purchase price, S (Pty) Ltd discovered that a plan existed for the construction of a provincial road across the land it had purchased, which, if implemented, would impede the development of the contemplated township. S (Pty) Ltd I declined to pay the balance of the purchase price, upon which the respondent as seller instituted action in a Local Division against S (Pty) Ltd for the payment of the said balance. At the same time S (Pty) Ltd in the same Court launched motion proceedings against the respondent for an order confirming its cancellation of the sale and for repayment of the sum already paid. The Court in the application proceedings granted an order referring the matter to trial, with the direction that S (Pty) Ltd was to seek its relief by counterclaim to the respondent's action - a J consolidation, in effect, of the two proceedings. S (Pty) Ltd in its plea 
1994 (3) SA p132 
A relied, in the main, on certain tacit warranties which it alleged had been breached by the respondent, with the consequence that S (Pty) Ltd had cancelled the agreement and suffered the damages which it detailed in its counterclaim. The respondent filed a replication to the plea and a plea to the counterclaim, denying the existence of the tacit terms, their breaches, the validity of the cancellation and any liability for losses allegedly suffered by the defendant. S (Pty) Ltd was liquidated during the course of the exchange of pleadings and the appellant, in terms of a B scheme of arrangement, was appointed as receiver for the creditors of S (Pty) Ltd. At the trial the respondent applied for a postponement, which was refused, whereafter his attorneys withdrew. The trial proceeded by default and the Court found in the appellant's favour, holding that he had established the tacit term alleged and suffered the damages claimed by him. The appellant then applied for leave to appeal against both the refusal of the postponement and the judgment granted by default. Leave was C denied in respect of the refusal of the postponement and a further petition to the Chief Justice also failed. In respect of the judgment granted by default, leave to appeal was granted. The appeal came before a Full Bench of a Provincial Division, which granted absolution from the instance in respect of appellant's counterclaim. An application, this time by the appellant, for special leave to appeal to the Appellate Division was granted on petition. 
The tacit term relied on by the appellant was that 'the plaintiff D (respondent) warranted that no obstacle existed which might reasonably delay, interfere with or limit the establishment of a black residential township on the property' (para 2 (b) (iii) (aa) of the plea), alternatively that 'he knew of no obstacle which might reasonably have the effects aforesaid' (para 2 (b) (iii) (bb) of the plea). The appellant in his plea alleged that the town planners engaged by S (Pty) Ltd 'had, as agents of the plaintiff (respondent), been informed by letter by the Director of Roads during December 1987 that 'the proposed township was affected by the E planning of the . . . road and that further steps in relation to the township should be withheld until the planning of the road had been finalised'. It was further alleged that 'the said information and its consequences were such as to constitute an obstacle which might reasonably delay, interfere with or limit the development of the . . township'. According to the appellant the tacit term relied upon was an imputed rather than actual one, in other words that it was designed to provide for F a situation which S (Pty) Ltd had not foreseen at the time the contract was concluded but for which the agreement would clearly have catered had it been so foreseen. The Appellate Division, after having set out the basic principles relating to actual and imputed tacit terms, 
Held , that the tacit term pleaded was, to begin with, not readily reconcilable with the scheme of the agreement: it purported to saddle the respondent with a responsibility and to tie him to a time schedule in connection with the establishment of the township when, with one G exception, the agreement otherwise placed no such obligation on him and, as seller, he retained no direct interest in the development of the township as such. (At 139I-140A.) 
Held , further, that there was accordingly no incentive for the respondent to agree to the obligations foisted on him in terms of the alleged tacit term. (At 140A.) 
Held , further, that there was in addition a fundamental inconsistency in the appellant's approach: he sought to rely on an imputed tacit term, ie one that arises when both parties would have regulated a certain situation H had they thought about it in the manner suggested, yet at the same time he alleged that the respondent must have been aware of the obstacles to the development of the township created by the prospect of the road. (At 140A/B-B/C.) 
Held , further, that if the respondent had been so aware there could be no room for the importation of a tacit term into the contract, for two reasons: first, an imputed tacit term is only read into the contract if I both parties overlooked or failed to anticipate the event in question, but in this instance the respondent, on the appellant's approach, was aware of the true state of affairs and deliberately remained silent in order to obtain a contractual advantage, so that an intention based on absence of appreciation could not be attributed to him; and, second, it was inconceivable that the respondent would have agreed to a warranty along the lines suggested if he had been briefed about possible difficulties in the way of the development of the township. (At 140D-F.) 
Held , further, as to the contention that the above was not a legitimate J line of reasoning in 
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A the light of the dictum in Administrator, Transvaal v Industrial & Commercial Timber & Supply Co Ltd 1932 AD 25 at 33, that this dictum , to the extent that it fostered the impression that the enquiry was directed at the intention not of the actual parties but of archetypes of reasonable men, was an oversimplification: when the facts show that one party or the other had special knowledge which would probably have had a bearing on his state of mind, that fact cannot simply be ignored, for otherwise the enquiry as to the existence of the tacit term becomes a matter of invention, not intention. (At 140F/G and 141C-C/D, D-D/E.) B 
Held , further, that, if the position was, as contended by the appellant, that the respondent had been aware of the instruction contained in the letter of the Director of Roads, whether he deliberately withheld that information from the appellant or not, it could well be a factor refuting rather than supporting the existence of a tacit warranty along the lines suggested by the appellant in para 2 (b) (iii) of the plea, in which event the appellant would be confined to his defences and remedies based on C misrepresentation. (At 141E/F-F/G.) 
Held , further, that the probabilities in the instant case were not such as to defeat the respondent's denial of any personal knowledge of that letter or of any circumstance which could interfere with the appellant's programme for the marketing of the properties in the proposed township, and that if the respondent had indeed been unaware of any such impending disruption of the appellant's plans, it was unlikely that he would have D committed himself to the tacit warranty suggested by the appellant in para 2 (b) (iii) (aa) of the plea: why should he have been prepared to guarantee a state of affairs of which he had no certainty at the time, over which he had no control and which could conceivably plunge him into an abyss of debt? (At 141G-H.) 
Held , further, that there was no evidence to suggest that the point raised in para 2 (b) (iii) (aa) had occurred to anyone, nor could one be confident that if the question had been posed to the parties, the answer would inevitably have been 'of course the warranty in para 2 (b) (iii) (aa) would E have been furnished, we did not trouble to say that, it is too clear'. (At 142B-B/C and D/E.) 
Held , further, as for the warranty proposed in para 2 (b) (iii) (bb) of the plea, that, if the respondent had been unaware of any obstacle which might interfere with the establishment of the township, as was likely on the facts, the said warranty had not been breached and hence fell away, with the result that it could be disregarded. (At 142E/F and G.) F 
Held , further, that there were other reasons for rejecting the warranty proposed in para 2 (b) (iii) (aa) : because the warranty conferred a benefit only on the party in whose favour it is stipulated, such a warranty was ex hypothesi not essential to give 'business efficacy' to the agreement; in addition the mere possibility of a road which might in future traverse the property would not as such affect the operation of the agreement, but would only become a reality if expropriation in fact took place - a post-contractual event which might or might not have contractual repercussions. (At 142G/H and H/I-I/J.) G 
Held , further, that another consideration having a bearing on the probabilities was the appellant's failure to mention the alleged warranty at the first opportunity (mention thereof was first made in the plea): the very fact that a term supposedly so obvious as to speak for itself escaped the attention of the appellant at the earlier stages of the proceedings was an indication that it was nothing more than an afterthought when it was eventually mooted. (At 143B/C and C/D-D/E.) H 
Held , further, that there were also the difficulties experienced by the appellant with the formulation of the tacit term: a term so obvious as to occur as a matter of course would most likely be uncomplicated and capable of ready definition, whereas in the instant case a number of terms were pleaded with a number of alternatives. (At 143D/E and E/F.) 
Held , further that, because parties who choose to commit themselves to I paper can be expected to cover all the aspects that matter, the Courts are slow to import a tacit term into a written contract, and that this was such a case: not a single compelling reason had been advanced why the tacit terms suggested by the appellant should be drafted into the contract. (At 143H-I.) Appeal dismissed with costs. 
The decision in the Transvaal Provincial Division in Voges v Wilkins NO (as duly appointed Receiver for the Creditors of Stronghold Construction (Pty) Ltd) 1992 (4) SA 764 (T) confirmed. J 
[zCIz] Case Information 
Appeal from a decision of a Full Bench in the Transvaal Provincial 
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NIENABER JA 
A Division (Stafford J, Hartzenberg J and Swart J), reported at 1992 (4) SA 764. The facts appear from the judgment of Nienaber JA. 
H Z Slomowitz SC (with him N N Lazarus) for the appellant referred to the following authorities: Naude v Harrison 1925 CPD 84 at 90; Wright v Pandell 1949 (2) SA 279 (C) at 285; Bell v Ramsay 1929 NPD 265 at 272; B Dutch Reformed Church Council v Crocker 1953 (4) SA 53 (C) at 62; Van der Merwe v Viljoen 1953 (1) SA 60 (A) at 65D; Johnston v Leal 1980 (3) SA 927 (A) at 937G-H; Magwaza v Heenan 1979 (2) SA 1019 (A) ; Wulfsohn Formalities in Respect of Contracts of Sale of Land Act at 75; Marshall v LMM Investments (Pty) Ltd 1977 (3) SA 55 (T) ; Kaplan v Fountain Park (Pty) Ltd C 1972 (4) SA 193 (T) at 196A-C; Phame (Pty) Ltd v Paizes 1973 (3) SA 397 (A) at 416H, 418A; Barkett v SA National Trust & Assurance Co Ltd 1951 (2) SA 353 (A) at 360H; Rahim v Minister of Justice 1964 (4) SA 630 (A) at 637A; Elliott Bros (EL) (Pty) Ltd v Smith 1958 (3) SA 858 (E) at 863D; Atlantic Harvesters of Namibia (Pty) Ltd v Unterweser Rederei GmbH of Bremen 1986 (4) SA 865 (C) at 874I-J; Mkwanazi v Van der Merwe and Another 1970 (1) SA 609 (A) at 631G-632A. D 
P J van R Henning SC (with him L J van der Merwe) for the respondent referred to the following authorities: Evins v Shield Insurance Co Ltd 1980 (2) SA 814 (A) at 838G-H; Jafta v Minister of Law and Order and Others 1991 (2) SA 286 (A) at 296B; Hermannsberg Mission Society v The Minister of Native Affairs and Others 1910 TPD 832 at 837; Standard E Canners and Packers Ltd v Bezuidenhout 1955 (1) SA 601 (T) at 602H, 603H; Hoffmann and Zeffertt The South African Law of Evidence 4th ed at 152; De Villiers and Macintosh The Law of Agency in South Africa 3rd ed at 225; Botha v Smit 1976 (4) SA 885 (A) at 889B-890G; Price NO v Allied-JBS Building Society 1980 (3) SA 874 (A) at 881H-882A; Naudé v Harrison 1925 F CPD 84 at 90; Phame (Pty) Ltd v Paizes 1973 (3) SA 397 (A) at 418A; Delfs v Kuehne & Nagel (Pty) Ltd 1990 (1) SA 822 (A) at 827B-828A; Minister van Landbou-Tegniese Dienste v Scholtz 1971 (3) SA 188 (A) at 208G-210B; Rapp and Maister v Aronowsky 1943 WLD 68 at 74-5; Johnston v Leal 1980 (3) SA 927 (A) at 937G-H; Union Government (Minister of Railways) v Faux Ltd 1916 G AD 105 at 112; Microutsicos and Another v Swart 1949 (3) SA 715 (A) at 730; Nel v Cloete 1972 (2) SA 150 (A) at 159E-H; Ponisammy and Another v Versailles Estates (Pty) Ltd 1973 (1) SA 372 (A) at 389C; Wessels Law of Contract para 2860 fn 7; Van Zijl Steyn Mora Debitoris at 63; De Wet and Van Wyk Kontraktereg en Handelsreg 5th ed at 162; Mkwanazi v Van der Merwe H and Another 1970 (1) SA 609 (A) at 631G-632A; Erasmus v Davis 1969 (2) SA 1 (A) at 22H; Versfeld v South African Citrus Farms Ltd 1930 AD 452 at 460; Atlantic Harvesters of Namibia (Pty) Ltd v Unterweser Reederei GmbH of Bremen 1986 (4) SA 865 (C) at 874I-J. 
Cur adv vult . I 
Postea (March 29). 
[zJDz] Judgment 
Nienaber JA: The fate of this appeal hinges on the proof of a tacit term in one or other of the forms pleaded by the appellant. 
J The appellant is the receiver for creditors of a company, Stronghold 
1994 (3) SA p135 
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A Construction (Pty) Ltd, hereinafter referred to as 'Stronghold'. On 22 February 1988 Stronghold, then not yet in liquidation, purchased some 14 hectares of land known as portion 186 of the farm Vlakplaas 138 IR situated near Vosloorus township, Boksburg, from the respondent for R570000. Stronghold's business consisted of the development of B residential townships for black communities, the construction of housing and the sale of improved and unimproved stands. After the conclusion of the sale and the payment of a portion of the purchase price, it was discovered by Stronghold that a plan existed for the construction of a provincial road across the parcel of land it had purchased which, if implemented, would impede the development of the contemplated black C township. After some negotiations and a considerable exchange of correspondence, Stronghold declined to pay the balance of the purchase price owing in terms of the deed of sale. This refusal resulted in two separate initiatives. The seller, the respondent, instituted action against Stronghold in the Witwatersrand Local Division under Case No 89/6123 for the payment of the balance of the purchase price. More or less D contemporaneously Stronghold, in the same Court, launched motion proceedings against the respondent under case No 89/4136 for an order confirming its cancellation of the sale and for repayment of the sums paid to the respondent, amounting to R350 000. Each party opposed the other. In the application proceedings the Court eventually granted an order by E consent referring the matter to trial, with the direction that Stronghold was to seek its relief by way of a counterclaim to the respondent's action - a consolidation, in effect, of the two proceedings. To avoid confusion I shall henceforth refer to the seller, the respondent in the appeal, as the plaintiff and to the purchaser, Stronghold, currently represented by the appellant, as the defendant. F 
The defendant, in its plea to the plaintiff's particulars of claim, relied, in the main, on certain tacit warranties which it alleged had been breached by the plaintiff. In consequence, so it alleged, the defendant had cancelled the agreement between the parties during December 1988, alternatively March 1989, alternatively by means of the plea itself, and suffered heavy damages which it detailed in its counterclaim. The G plaintiff, in turn, filed a replication to the plea and a plea to the counterclaim, denying the existence of the alleged tacit terms, their breaches, the validity of the cancellation and any liability for losses allegedly suffered by the defendant. 
During the course of the exchange of pleadings Stronghold was liquidated H but the liquidation was in turn superseded by a scheme of arrangement, with a corresponding adjustment of the appellant's position as Stronghold's representative from liquidator to receiver. 
On the date set down for trial the plaintiff appeared through counsel and applied for a postponement. After a lengthy debate the application was dismissed. Counsel thereupon withdrew and the trial proceeded in the I plaintiff's absence. The Court (Marais J) insisted on proof by the defendant of the existence of the tacit terms pleaded, the breaches thereof and the quantum of the resultant damages. Evidence was in due course led in support of the defendant's counterclaim. At its conclusion Marais J, in a terse judgment, found in the defendant's favour. He said: 
    'I merely say that as a result of having heard the evidence I am satisfied J that the 
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    A defendant has established the tacit term set out in para 2 (b) (iii) (aa) of the defendant's plea and a breach thereof. I am also satisfied that the defendant in consequence of such breach has suffered the damages claimed in the counterclaim in para 2 (a) . In fact it appears to me that the defendant has established a greater amount, but the claim is limited to that amount.' 
B (The term referred to is quoted later in this judgment.) 
The following order was accordingly made: 
    '1. In respect of the plaintiff's claim in convention I grant absolution from the instance with costs. 
    2. In respect of the defendant's claim in reconvention I grant judgment for payment of R4 396 976 as damages. On that figure the defendant C will be entitled to interest at the rate of 18,5% from date of judgment to date of payment. 
    3. The defendant will be awarded the costs of the claim in reconvention. Those costs will include the qualifying fees of Messrs Kline, Collard, Bleibaum and Rosarin. 
    4. The costs of the motion proceedings which were reserved in case No 89/4136 are awarded to the defendant. D 
    5. The costs awarded to the defendant will include the costs consequent upon the employment of two counsel where two counsel were in fact employed. The award of costs of two counsel will also apply to the motion proceedings.' 
The plaintiff thereupon applied for leave to appeal against both the E refusal of the postponement and the judgment granted by default. Such leave was denied in respect of the refusal of the postponement. A petition addressed to the Chief Justice on that issue was likewise unsuccessful, thereby in effect confirming the order absolving the plaintiff from the instance with costs. Leave was however granted by the Court a quo in respect of the judgment granted by default. 
F That appeal was prosecuted before the Full Court of the Transvaal Provincial Division. It succeeded. The judgment of Stafford J (with whom Hartzenberg J and Swart J agreed) is reported (cf Voges v Wilkins NO (as duly appointed Receiver for the Creditors of Stronghold Construction (Pty) Ltd) 1992 (4) SA 764 (T) ). The order of Marais J was altered to read: 
    G 'Absolution from the instance in respect of defendant's counterclaim with costs and the defendant is ordered to pay the costs of the application No 89/4136, including the costs of two counsel where two counsel were employed.' 
An application, this time by the defendant, for special leave to appeal to this Court was granted on petition. Hence this appeal. It is not directed H against the order of the Court a quo relating to the costs of application No 89/4136 or against the costs of the appeal to the Full Court. 
The paramount issue is the alleged tacit term. A tacit term, one so self-evident as to go without saying, can be actual or imputed. It is actual if both parties thought about a matter which is pertinent but did I not bother to declare their assent. It is imputed if they would have assented about such a matter if only they had thought about it - which they did not do because they overlooked a present fact or failed to anticipate a future one. Being unspoken, a tacit term is invariably a matter of inference. It is an inference as to what both parties must or would have had in mind. The inference must be a necessary one: after all, if several conceivable terms are all equally plausible, none of them can J be said to be axiomatic. The 
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A inference can be drawn from the express terms and from admissible evidence of surrounding circumstances. The onus to prove the material from which the inference is to be drawn rests on the party seeking to rely on the tacit term. The practical test for determining what the parties would necessarily have agreed on the issue in dispute is the celebrated B bystander test. Since one may assume that the parties to a commercial contract are intent on concluding a contract which functions efficiently, a term will readily be imported into a contract if it is necessary to ensure its business efficacy; conversely, it is unlikely that the parties would have been unanimous on both the need for and the content of a term, not expressed, when such a term is not necessary to render the contract C fully functional. The above propositions, all in point, are established by or follow from numerous decisions of our Courts (see, for instance Rapp and Maister v Aronovsky 1943 WLD 68 at 75; Alfred McAlpine & Son (Pty) Ltd v Transvaal Provincial Administration 1974 (3) SA 506 (A) ; Delfs v Kuehne & Nagel (Pty) Ltd 1990 (1) SA 822 (A) ). D 
Before turning to the tacit terms at issue it is necessary to refer to the express ones. Clause 3 provides for the payment of the purchase price in three instalments, the first on the date of signature of the agreement, the second on 25 March 1988 and the balance 
    '. . . in cash on date of approval of the layout plan of the township on E the property by the Surveyor-General. If payment does not take place by 31 May 1988 the purchase price will increase by R10 000 (ten thousand rand) per month or part thereof calculated pro rata. Full payment will however take place by not later than 31 October 1988.' 
This latter provision links up with clause 5 which, to the extent that it is relevant for present purposes, reads as follows: F 
    '5.1 The seller will have the following obligations: 
       5.1.1     To secure the approval of the general layout plan of the township on the property by the Surveyor-General, which approval shall include approval in terms of s 16 of Act 4 of 1984, as amended. 
       5.1.2     To pay all costs of town planners, surveyors and geologists G excluding the costs of civil and electrical engineers to plan and install services to the property. 
       5.2     The purchaser will be liable for the costs of civil and electrical engineers to plan and install external and internal services to the property and will be responsible to furnish the necessary guarantees if necessary to the local authority and the provincial authorities. The purchaser will also be H responsible to enter into a services agreement with the local authority concerned, namely Vosloorus, for the contribution to the installation of bulk services and to satisfy the Provincial Authorities that this condition has been complied with. 
       5.3     The purchaser and his contractors shall be entitled to take possession and occupation of the property before transfer to I enable them to plan and install services on the property. From such date the risk and benefit will pass to the purchaser and he will be responsible for the payment of any assessment rates or other levies on the property.' 
In terms of this clause the plaintiff's obligation to participate in the establishment of the township is limited to procuring the approval of the J general layout plan and that obligation, unlike the defendant's obligation 
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A to effect payment, is not tied to specific dates; otherwise it is left to the defendant to take all the requisite steps for the establishment of the township and the plaintiff only remains liable for certain costs. Clause 8 is a voetstoots clause and clause 12 provides: 
    '12. Entire Agreement 
B        This document contains the entire agreement between the parties in respect of the matters dealt with herein and any variation or mutual cancellation of this agreement will only have legal force or effect if such variation or mutual cancellation is reduced to writing and signed by the parties hereto.' 
In the light of these fairly elaborate express provisions, dealing with C particular aspects of the establishment of the township, the scope for a tacit term dealing with other aspects is somewhat circumscribed. Nevertheless the defendant maintained that the document was incomplete and that the express terms had to be supplemented by 'certain terms and warranties', namely'2(b)(i) The plaintiff undertook that prior to the date of the agreement: 
             (aa)     the land which formed the subject-matter of the agreement had been designated a development area in terms of s 33(1) of the Black Communities Development Act 4 of 1984; and 
             (bb)     application had been made for the establishment of a black residential township on the said land. E 
    (ii) The plaintiff undertook that, by no later than 31 May 1988: 
             (aa)     the layout plan of the proposed township on the property would be approved by the Surveyor-General; and 
             (bb)     the establishment of the township would have reached F a stage at which the defendant would be legally entitled to sell stands therein; 
             (cc)     alternatively to subpara (bb) , the plaintiff undertook that by no later than 31 October 1988 the establishment of the township would have reached a stage at which the defendant would be legally entitled to sell stands therein. G 
    (iii) The plaintiff warranted that: 
          (aa)     no obstacle existed which might reasonably delay, interfere with or limit the establishment of a black residential township on the property; 
H           (bb)     alternatively to subpara (aa) , he knew of no obstacle which might reasonably have the effects aforesaid.' 
No breach of the alleged tacit term pleaded in para 2 (b) (i) is alleged. Any reliance on the tacit term pleaded in para 2 (b) (ii), and its alleged breach, was expressly abandoned. The term pleaded in para 2 (b) (iii) (aa) was the one which was accepted by Marais J but rejected by the Full Bench. I In argument before this Court the defendant again relied on that term or its alternative, para 2 (b) (iii) (bb) , as pleaded. In addition certain other variants were suggested, to which reference will be made later in this judgment. 
    Paragraph 8 of the plea then reads: 
    '8.     In breach of the terms and warranties which are set out in para J 2 (b) (ii) and 2 (b) (iii) above - 
1994 (3) SA p139 
NIENABER JA 
A        (a)     the proposed township was, at the date of the agreement, and remains at date hereof, affected by the planning of the PWV15 road and such planning constituted an obstacle which might reasonably delay, interfere with or limit the establishment of a black residential township on the property; 
B        (b)     the town planners, Messrs Van der Schyff, Van Bergen and Druce, had, as agents of the plaintiff, been informed by the Director of Roads during December 1987 that the proposed township was affected by the planning of the PWV15 road and that further steps in relation to the township should be withheld until the C planning of the road had been finalised and the said information and its consequences were such as to constitute an obstacle which might reasonably delay, interfere with or limit the development of a black residential township on the property; 
       (c)     the layout plan of the proposed township on the property was D not approved by the Surveyor-General by 31 May 1988 or at all; 
       (d)     the establishment of the township did not reach a stage at which the defendant was legally entitled to sell stands therein by 31 May 1988 or 31 October 1988 or at all.' 
E The essential averment is para 8 (b) . It is based on a letter LK7 addressed by the 'Uitvoerende Direkteur: Paaie' to the 'Uitvoerende Direkteur: Gemeenskapsdienste' which stated: 
    'Vosloorus uitbreiding 27 
    Hierdie dorp word geraak deur die beplanning van PWV15 wat teen Februarie 1988 gereed behoort te wees. U word derhalwe versoek om die dorp terug te F hou totdat die beplanning van PWV15 gefinaliseer is.' 
A copy of this letter was forwarded to the town planners, Messrs Van der Schyff, Van Bergen and Druce, 'ter inligting'. They had been engaged by the plaintiff. 
According to the defendant that letter had the effect of freezing the G development of the town ship for the time being. And being an impediment to such development, of which the plaintiff must have been aware, it constituted, so it was contended, a breach of the tacit term pleaded in either of its forms. 
According to counsel for the defendant the tacit term relied on, in either H form, was an imputed rather than an actual one - it was designed to provide for a situation which the defendant at any rate had not foreseen at the time the contract was concluded but for which the agreement would clearly have catered had it been so foreseen. I am afraid that I cannot agree. In my view the imputed tacit term relied on has not been established, not in the forms pleaded nor in any of its variants developed I during argument. I say so for a number of reasons. 
The tacit term pleaded or suggested is not, to begin with, readily reconcilable with the scheme of the agreement. It purports to saddle the plaintiff with a responsibility and to tie him down to a time schedule in connection with the establishment of the township when, with one J exception, the agreement otherwise places no such obligation on him and, 
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A as seller, he retains no direct interest in the development of the township as such. There was accordingly no incentive to the plaintiff to agree to the obligations foisted on him in terms of the alleged tacit term. 
Moreover, there is a fundamental inconsistency in the defendant's approach. The defendant seeks to rely on an imputed tacit term, ie one B which arises when both parties would have regulated a certain situation, had they thought about it, in the manner suggested. Both parties. Yet at the same time the defendant alleges that the plaintiff could not have been unaware of the letter LK7 and that he wilfully withheld that information from the defendant in order to trick the latter into concluding the C contract. Indeed, in its initial application the defendant relied exclusively on fraudulent non-disclosure as the justification for its failure to effect payment. This line of defence was expressly abandoned before the trial Court and it was not sought to revive it thereafter. Nevertheless it was contended in this Court on behalf of the defendant (but denied by the plaintiff) that the plaintiff must have been aware of D the obstacles to the development of the township created by the prospect of PWV15. But if that is so, there can be no room for the importation of a tacit term along the lines suggested, for two reasons. First, an imputed tacit term is only read into the contract if both parties overlooked or failed to anticipate the event in question; it is based on their assumed E intent in respect of a situation they had not bargained for. In this instance the plaintiff, on the defendant's approach, was aware of the true state of affairs. He deliberately remained silent in order to obtain a contractual advantage. An intention based on absence of appreciation can accordingly not be attributed to him. Secondly, it is inconceivable, on the probabilities, that the plaintiff would have agreed to a warranty F along the lines suggested if he had been briefed about possible difficulties in the way of the development of the township. To be amenable to a warranty in those circumstances would be to court disaster. 
But this, so it was argued on the authority of Administrator (Transvaal) v Industrial & Commercial Timber & Supply Co Ltd 1932 AD 25, is not a G legitimate line of reasoning. In that case the owner of proclaimed land was granted permission to lay out a township on the land. It was a condition of the grant of permission that the transfer of each erf should contain a condition prohibiting, inter alia , a general dealer's business from being conducted on any erf transferred. The Court a quo held that this condition did not prevent the owner himself from trading on unsold H erven. That decision was reversed on appeal. This Court held that a term could readily be implied restricting the township owner from trading as a general dealer in the township. In the course of his judgment Wessels ACJ said at 33: 
    'In the present case, therefore, we must consider all the circumstances surrounding the grant of permission to lay out the Crown Township, and ask I ourselves whether the parties did or did not intend that the owner who laid out the township should be as much bound as any erf-holder not to carry on the business of a general dealer, butcher or keeper of a Kaffir eating house. If we come to the conclusion that both parties must have entered into the transaction with a knowledge and intention that no trade should be carried on in the township area, then we must imply such a term in the contract. This involves an accurate appreciation of the nature of J the whole transaction. Here however this difficulty arises. Are we to 
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    A consider the intention of the particular individual who enters into the contract? Suppose that he asserts: "I thought of this matter but I purposely made no mention of it, because I thought that by keeping quiet I might avail myself of the fact that the owner himself was not mentioned in the grant"; are we to say that this concludes the matter and that therefore the term cannot be implied? In my opinion the Court is not bound to accept his assertion. The Court is to determine from all the B circumstances what a reasonable and honest person who enters into such a transaction would have done, not what a crafty person might have done who had an arrière pensée to trick the other party into an omission of the term. The transaction must be regarded as a normal business transaction between two parties both acting as reasonable business men.' 
C To the extent that this dictum fosters the impression that the enquiry is directed at the intention not of the actual parties to the agreement but of archetypes of reasonable men, it may be an oversimplification. One is certainly entitled to assume, in the absence of indications to the contrary, that the parties to the agreement are typical men of affairs, contracting on an equal and honest footing, without hidden motives and D reservations. But when the facts show that the one or the other had special knowledge, which would probably have had a bearing on his state of mind, that fact cannot simply be ignored. For otherwise the enquiry as to the existence of the tacit term becomes a matter of invention, not intention. Ex hypothesi the parties are not communicating with one another on the matter in issue. Hence there is no room for a reservatio mentalis E on the part of the one or the other. 
Should the position therefore be, as contended by the defendant, that the plaintiff was aware of the instruction contained in the letter LK7, whether he deliberately withheld that information from the defendant or F not, it may well be a factor refuting rather than supporting the existence of a tacit warranty along either of the two lines suggested by the defendant in para 2 (b) (iii) of the plea. In that event the defendant would be confined to its defences and remedies based on misrepresentation. 
In fact, the plaintiff in his affidavit denied any personal knowledge of the letter LK7 or of any other circumstance which might interfere with the G defendant's programme for the marketing of properties in the proposed township. The probabilities in this case are not such as to defeat that denial. Knowledge of the letter, a copy of which was forwarded to the town planners, may conceivably and for particular purposes be imputed to the plaintiff who instructed them (cf Town Council of Barberton v Ocean H Accident and Guarantee Corporation Ltd 1945 TPD 306 at 311; Oatorian Properties (Pty) Ltd v Maroun 1973 (3) SA 779 (A) at 787H; Anderson Shipping (Pty) Ltd v Guardian National Insurance Co Ltd 1987 (3) SA 506 (A) at 518D-F). But such a translation cannot in my opinion be enlisted to found a tacit term: knowledge can thus be imputed, intention not. And if the plaintiff was indeed unaware of any impending disruption of the I defendant's plans it is, in my opinion, unlikely that he would have committed himself as a matter of course to the warranty suggested in para 2 (b) (iii) (aa) of the plea. Why should he have been prepared to guarantee a state of affairs of which he had no certainty at the time, over which he had no control and which could conceivably plunge him into an abyss of J debt - to the extent, according to the trial Court, of an amount in excess 
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A of four million rand? The reason, it was submitted in argument, was that the plaintiff was anxious to close the deal while the defendant was on site because of the immediate profits a sale to the defendant would generate for him. But that submission overlooks the fact that the plaintiff did not approach the defendant; the overtures came from elsewhere. At that stage the plaintiff had planned to develop the township B himself, no doubt in the expectation of attractive profits. Nor is there anything to suggest that the supposed warranty was dangled as an incentive without which the sale would not have eventuated. The point, quite simply, never occurred to anyone. 
But even if it did, there is no telling what the parties might have C agreed. The plaintiff's attitude might well have been: take it or leave it, in which event the defendant might not have insisted on the warranty. The defendant, after all, had its remedies under the common law in case the plaintiff acted improperly. On the other hand, the plaintiff might have been more accommodating by agreeing to a sale which was conditional D on clarity being obtained as to the precise positioning of the proposed road. Such a condition might have been suspensive or it might have been resolutive. The possibilities are legion. One cannot be confident that if the question had been posed to the two parties, the answer would inevitably have been: 'Of course the warranty in para 2 (b) (iii) (aa) of the plea would have been furnished; we did not trouble to say that, it is too E clear' (Reigate v Union Manufacturing Co [1918] 1 KB 592 at 605, Barnabas Plein & Co v Sol Jacobson & Son 1928 AD 25 at 31). 
As for the warranty in the form pleaded in para 2 (b) (iii) (bb) of the plea, if the plaintiff was unaware of any obstacle which might interfere with the establishment of the township, as seems likely on the facts, it had F not been breached and hence falls away. It would only be relevant if it were to be expanded to read: 'The plaintiff warranted that neither he nor his town planner or his estate agent knew of any obstacle which might interfere with the establishment of the township.' But a warranty in that form is itself so improbable that counsel for the defendant was not prepared to press for it. The alternative form of the warranty pleaded may G therefore be disregarded. 
There are additional reasons for rejecting the warranty proposed in para 2 (b) (iii) (aa) of the plea. One such reason is that the warranty was not essential in order to give 'business efficacy' to the agreement. A warranty, as opposed to an ordinary term which governs the performances to H be rendered by the parties - delivery as against payment - confers a benefit on one party only, ie on the party in whose favour the warranty is stipulated. Ex hypothesi such a warranty cannot readily have a bearing on the efficacy of the contract. The mere possibility, moreover, of a national road which might in future traverse the property would not as such affect the operation of the agreement. It would only become a I reality, confirming the defendant's worst expectations, if expropriation in fact took place - which would be a post-contractual event which may or may not have contractual repercussions (cf Rood's Trustees v Scott and De Villiers 1910 TPD 47 at 67; Van der Westhuizen v Le Roux and Le Roux 1947 (3) SA 385 (C) ). As was stated by Van den Heever JA in Van der Merwe v J Viljoen 1953 (1) SA 60 (A) at 65F-H: 
1994 (3) SA p143 
NIENABER JA 
    A 'As doelmatige regshandeling (vgl die maatstaf toegepas in Reigate v The Union Manufacturing Co 118 LT 483) kan die onderhawige ooreenkoms die voorgestelde beding ontbeer. Dit is 'n alledaagse verskynsel dat kontrakterende partye teleur-gestel word in die verwagtinge wat hulle tydens die kontraksluiting gekoester het en dat hulle hoop aangaande die wasdom of standhouding van wat hulle uitbeding het verydel word. Daardie ontnugtering regverdig egter geen wysiging deur die hof van hulle B regshandelinge en doen nie af nie aan die regsgeldigheid van hulle ooreenkomste.' 
Another consideration, which has a bearing on the probabilities, is the defendant's failure to mention the alleged warranty at the first appropriate opportunity. Nowhere in the correspondence or in the affidavits filed during the application which preceded the trial is there C even a hint of reliance on a tacit term. What was raised was the plaintiff's alleged fraud. Mention of the alleged tacit term was first made in the plea. The very fact that a term, supposedly so obvious as to speak for itself, escaped the attention of the defendant at the earlier stages of the proceedings is an indication, in my view a strong one, that D it was nothing more than an afterthought when it was eventually mooted during the later stages of the proceedings. 
Finally, there are the difficulties the defendant experienced with the formulation of the tacit term. A term so obvious as to occur as a matter of course will most likely be uncomplicated and capable of ready definition (cf Rapp and Maister v Aronovsky (supra at 75). One's E scepticism about its existence increases in direct proportion to its complexity and the number of alternatives it spawns. In this case a number of terms were pleaded with a number of alternatives. During the course of argument before this Court further variations were suggested to each alternative. The word 'reasonably' in para 2 (b) (iii) (aa) and (bb) of the F plea created considerable problems for counsel. He conceded that it was 'unfortunately worded'. According to him it meant 'which might cause an unreasonable delay'. In effect, therefore, the word 'reasonably' in the tacit terms pleaded meant 'unreasonably'. At best for the defendant the term might be construed to mean that the plaintiff warranted that no obstacle existed, or that he or his agent knew of none, which one might G reasonably anticipate would cause an unreasonable delay. A term so formulated is so enigmatic as to be illusory. It is inconceivable that both parties, simultaneously, without saying a word, could or would have contemplated it. 
As has frequently been stated (eg Union Government (Minister of Railways H and Harbours) v Faux Ltd 1916 AD 105 at 112) a Court is slow to import a tacit term into a written contract. One reason, no doubt, is that parties who choose to commit themselves to paper can be expected to cover all the aspects that matter. This, in my opinion, is such a case. Not a single compelling reason has been advanced why the tacit term suggested by the defendant should be drafted into the contract. Failing such a term there I can be no breach of it. Failing a breach there can be no claim for damages. These aspects of the case accordingly do not have to be considered. 
One final observation: it was argued on behalf of the plaintiff apropos of certain remarks in the judgment of the Court a quo (at 783C-784D) that the J tacit term pleaded, if found to exist, would offend against both clause 
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A 12 of the agreement and the provisions of the Alienation of Land Act 68 of 1981 ('the Act'). Clause 12 is quoted earlier in this judgment. Section 2 of the Act provides: 
    '2 Formalities in respect of alienation of land. 
       (1) No alienation of land after the commencement of this section shall, subject to the provisions of s 28, be of any force or effect B unless it is contained in a deed of alienation signed by the parties thereto or by their agents acting on their written authority.' 
A tacit term in a written contract, be it actual or imputed, can be the corollary of the express terms - reading, as it were, between the lines - C or it can be the product of the express terms read in conjunction with evidence of admissible surrounding circumstances. Either way, a tacit term, once found to exist, is simply read or blended into the contract: as such it is 'contained' in the written deed. Not being an adjunct to but an integrated part of the contract, a tacit term does not in my opinion fall foul of either the clause in question (cf Marshall v LMM Investments (Pty) D Ltd 1977 (3) SA 55 (W) at 58A-B) or the Act. To the extent that there are passages in the judgment of the Court a quo which may create a contrary impression I must respectfully record my disagreement. The cases quoted by the Court a quo (Thiart v Kraukamp 1967 (3) SA 219 (T) and Phame (Pty) Ltd v Paizes 1973 (3) SA 397 (A) ) are not concerned with tacit terms. But that is all by the way since, in the circumstances of this case, none of the E tacit terms pleaded can be found to exist. 
The appeal is dismissed with costs, including the costs of two counsel. 
Joubert JA, E M Grosskopf JA, Kumleben JA and Howie JA concurred. F 
Appellant's Attorneys: Kallmeyer & Strine , Johannesburg; Honey & Partners , Bloemfontein. Respondent's Attorneys: Niemann & Swart , Pretoria; Naudes , Bloemfontein. 
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[zFNz] Flynote : Sleutelwoorde 
Banker - Relationship between banker and client - Loss caused by G negligence of bank's employees - Liability for - Respondents renting safe deposit box from appellant bank - Contents of box stolen due to negligence of bank's staff - Bank seeking to avoid liability on ground that term of contract for provision of box excluding liability - Relevant clause exempting bank from liability for theft H committed by its own employees within course and scope of their employment; for failing to exercise reasonable care and so negligently rendering it possible for theft to take place; and for negligence or gross negligence of its staff, acting in course of and within scope of their employment, regarding control of keys to place where safe deposit box was kept, thus rendering it possible for theft to take place - Bank not liable for damages suffered. I 
Contract - Interpretation of - Eiusdem generis rule - Respondents renting safe deposit box from appellant bank - Contents of box stolen due to negligence of bank's staff - Bank seeking to avoid liability on ground that term of contract for provision of box excluding liability - Relevant clause J 
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providing that while bank would exercise every reasonable care, it not liable for any A loss or damage caused to any article lodged with it for safe custody whether by theft, rain, flow of storm water, wind, hail, lightning, fire, explosion, action of elements or as result of any cause whatsoever, including war or riot damage and whether loss or damage caused due to bank's negligence or not - Whether clause able to be interpreted as excluding liability of bank - Assemblage of causes of loss contained in clause consisting of unrelated collection of B phenomena - Relevant clause exempting bank from liability for theft committed by its own employees within course and scope of their employment; for failing to exercise reasonable care and so negligently rendering it possible for theft to take place; and for negligence or gross negligence of its staff, acting in course of and within scope of C their employment, regarding control of keys to place where safe deposit box was kept, thus rendering it possible for theft to take place - Bank not liable for damages suffered. 
Deposit - Safe deposit box - Liability exclusion clause - Loss caused by negligence of depositee's employees - Respondents renting safe deposit box from appellant bank - Contents of box stolen due to negligence of bank's staff - Bank seeking to avoid liability on ground that term of contract for provision of box excluding liability - Relevant clause exempting bank from liability for theft committed by its own employees within course and scope of their employment; for failing to exercise reasonable care and so negligently rendering it possible for theft to take place; and for negligence or gross negligence of its staff, acting in course of and within scope of their employment, regarding control of keys to place where safe deposit box was kept, thus rendering it possible for theft to take place - Bank not liable for damages suffered. 
[zHNz] Headnote : Kopnota 
The respondents sued the appellant bank in a Local Division for damages arising out of the theft of the contents of a safe deposit box D provided at a small annual fee by the bank for the first respondent's use. The appellant sought to avoid liability on the ground that a term of the contract for the provision of the box expressly excluded liability. The Local Division had concluded that the appellant was not entitled to rely upon the specific term in its defence of the action. The appellant appealed against this finding. E 
The relevant term (clause 2) provided that while the bank 'will exercise every reasonable care, it is not liable for any loss or damage caused to any article lodged with it for safe custody whether by theft, rain, flow of storm water, wind, hail, lightning, fire, explosion, action of the elements or as a result of any cause whatsoever, including war or riot damage and whether the loss or damage is due to the bank's negligence or not'. The stated case prepared in the matter F placed it beyond doubt that one or more of the appellant's staff had stolen the safe deposit box or allowed one or more third parties to steal such box. In doing so, the appellant's staff had acted with gross negligence or negligently regarding the control of the keys safeguarding the place where the safe deposit box was kept, rendering it possible for the theft to take place. G 
Although loss caused by theft or negligence had specifically been enumerated in the relevant clause excluding the appellant's liability, the respondents contended that not all the possible manifestations of theft were covered by the clause and theft by the bank's employees acting within the course and scope of their employment was not covered. The respondents contended further that gross negligence and negligent acts or omissions committed by the bank's employees had not H been excluded. The respondents argued that the clause was silent as to by whom the theft had to be committed before the bank would be immune from a claim and it could not have been intended to mean that the bank would not be liable even if it was the bank itself that stole in the sense that those who were the 'controlling minds' of the bank had committed the theft. This was so, they argued, because no one could I contract out of liability for deliberately committed dishonest acts. Relying on the eiusdem generis rule, the respondents further argued that the clause dealt only with causes of loss beyond the control of the bank. As theft by employees acting in the course and within the scope of their employment was something over which the bank did have control, theft by such persons was not within the protection against liability provided by the clause. The J 
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respondents contended that the additional phrase 'or as a result of any cause whatsoever' A did not serve to expand the protection offered by the clause to encompass any other cause, whatever its nature as the phrase should be interpreted restrictively to read 'or as a result of any cause whatsoever over which the bank has no control'. In an appeal, 
Held , that in matters of contract, the parties were taken to have intended their legal rights and obligations to be governed by the common law unless they have plainly and unambiguously indicated the B contrary. Therefore, even where an exclusionary clause is couched in language sufficiently wide to be capable of excluding liability for a negligent failure to fulfil a contractual obligation or for a negligent act or omission, it would not be regarded as doing so if there was another realistic and not fanciful basis of potential liability to which the clause could apply and so have a field of meaningful C application. In the end, the answer had, however, to be found in the language of the clause read in the context of the agreement as a whole in its commercial setting and against the background of the common law with due regard to any constitutional implication. (Paragraphs [6] and [7] at 195G/H - H, 195I - 196A and 196B - B/C.) 
Held , further, that the assemblage of causes of loss or damage contained in the relevant clause consisted of an unrelated D collection of phenomena, some which were natural and the occurrence of which were beyond human control and some which emanated from human conduct. While the occurrence of the natural phenomena was not preventable, the damaging consequences of their occurrence could be prevented by taking adequate measures. If there was negligence in averting the damaging consequences contrary to a duty in law to do so, E the bank would be liable at common law for the ensuing loss even though it had no control over the occurrence of those phenomena. Similarly, the breadth of the phrase 'or as a result of any cause whatsoever' could not be narrowed so as to only exclude liability for causes beyond the control of the bank. (Paragraphs [12] and [13] at 197B/C - F and H. F 
Held , further, that, although there was no direct reference to the bank's employees in the relevant clause, it seemed obvious that they were included in it. If the exemption from liability accorded by the clause were to be construed as being confined to cases in which only the acts and omissions of those who were identified as the 'controlling or directing minds' of the bank were involved, the potential field of operation of the exemption would be so slight that it would not have been worth the bank's while to insist on it. This G would have left it entirely unprotected against liability stemming from the potential negligence or dishonesty of many thousands of employees. The bank, as an artificial non-human entity, was obviously incapable of being negligent itself in fact. The negligence of the human beings acting as the bank's controlling minds was attributed to the bank and it could also be held vicariously liable for negligence of ordinary H employees acting in the course and within the scope of their employment. When the bank said that it was not liable 'whether the loss or damage was due to the bank's negligence or not' it included loss or damage due to the negligence of its employees. (Paragraphs [17] and [18] at 199A/B - F.) 
Held , further, that the clause provided quite plainly that, even if the loss or damage was due to the bank's I negligence, attributed to it as a result of the negligence of its controlling minds or its employees, it was immune from liability. (Paragraph [23] at 201A/B, read with para [18] at 199E - F.) 
Held , further, that there was nothing in clause 2 suggesting that only culpa levis was to enjoy immunity but not culpa lata : the immunity extended to gross negligence. (Paragraph [26] at 201G.) J 
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Held , accordingly, that the relevant clause exempted the bank from liability for theft committed by its own employees within the A course and scope of their employment; for failing to exercise reasonable care and so negligently rendering it possible for the theft to take place; and for the negligence or gross negligence of its staff, acting in the course of and within the scope of their employment, regarding control of the keys to the place where the safe deposit box was kept, thus rendering it possible for the theft to take place. The B claims of the respondents ought accordingly to have been dismissed. (Paragraphs [27] and [28] at 201H/I - 202A.) Appeal allowed. 
The decision in the Witwatersrand Local Division in Rosenblum and Another v First National Bank of SA Ltd reversed. 
[zCAz] Cases Considered 
Annotations 
Reported cases C 
Barkett v SA Mutual Trust & Insurance Co Ltd 1951 (2) SA 353 (A) : dictum at 362 applied 
Cardboard Packing Utilities v Edblo Transvaal Ltd 1960 (3) SA 178 (W) : distinguished 
Elgin Brown & Hamer (Pty) Ltd v Industrial Machinery Suppliers (Pty) Ltd 1993 (3) SA 424 (A) : dictum at 429C applied D 
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[zJDz] Judgment 
Marais JA: 
[1] Respondents in this appeal, which comes before this Court by virtue of leave granted by the Court a quo (Snyders J), are a husband and wife who sued the appellant bank for damages arising out of the theft of the J 
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contents of a safe deposit box provided by appellant for the use of first respondent. Appellant sought to A avoid liability on the ground, inter alia , that a term (clause 2) of the contract for the provision of the box expressly excluded liability. A stated case was placed before the Court a quo the object of which was to obtain a finding as to the effect, if any, of that term upon the claims made. B 
[2] The Court a quo concluded and declared 'that the defendant is not entitled in its defence to this action to rely upon clause 2 of the standard contract'. 
[3] The term in contention was the following: C 
    '2.     The bank hereby notifies all its customers that while it will exercise every reasonable care, it is not liable for any loss or damage caused to any article lodged with it for safe custody whether by theft, rain, flow of storm water, wind, hail, lightning, fire, explosion, action of the elements or as a result of any cause whatsoever, including war or riot damage, and whether the loss or damage is due to the bank's negligence or not.' D 
Another term which it was contended is relevant is clause 3: 
    '3.     The bank does not effect insurance on items deposited and/or moved at the depositor's request and the depositor should arrange suitable insurance cover.' 
[4] The statement of facts in the stated case was in the following terms: E 
    '2.     During or about 1983 first plaintiff, acting personally and Barclays National Bank Ltd, entered into a partly written and partly oral agreement. A true copy of the written portion thereof is attached to defendant's plea as annex ''D'', being a standard contract then used by Barclays National Bank Ltd. 
    3.     Defendant is the successor in law of Barclays National Bank Ltd and the said agreement is also a binding agreement between first plaintiff and defendant. F 
    4.     In terms of the agreement defendant undertook for remuneration to retain for first plaintiff a safe deposit box at its Auckland Park branch. In 1996 the remuneration was approximately R150 per annum. It was furthermore agreed that first plaintiff would be permitted to place articles of value in the safe deposit box. Defendant was obliged to give first plaintiff access to the safe G deposit box and its contents upon his demand. First plaintiff was entitled to place articles in his possession into the safe deposit box even if the articles be owned by other persons 
    5.     No agreement was reached between second plaintiff and defendant in relation to the articles being claimed by second plaintiff. First plaintiff placed these articles in his safe deposit box without defendant's knowledge or consent. At all times H defendant was unaware of the nature of the articles in the safe deposit box. The safe deposit box itself (with its contents) was locked by the first plaintiff who retained his keys thereto. 
    6.     On or about 28 October 1996 defendant orally informed first plaintiff that it was unable to return to first plaintiff the said safe deposit box together with any articles that might have been contained therein. I 
    7.     On or before 28 October 1996, one or more of defendant's members of staff stole first plaintiff's safe deposit box from the possession of the defendant, or allowed one or more third parties to steal same, or acted in concert with such third parties. 
    8.     The theft did not arise from and was not associated with violence or any threat thereof or robbery or burglary. J 
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    9.     Defendant's inability to give first plaintiff access to the safe deposit box and any articles that might be contained therein A and any loss suffered in respect thereof are direct results of and were caused by the said theft. 
    10.     For purposes of the stated case it is assumed (but defendant does not admit) that: 
       10.1     The safe deposit box contained articles owned and with values as alleged by first plaintiff; B 
       10.2     Defendant did not exercise every reasonable care as envisaged in clause 2 of the said annex ''D'' and defendant's negligence rendered it possible for the theft to take place. 
       10.3     One or more members of defendant's staff acted with gross negligence or negligently, regarding the control of the keys safeguarding the place where the safe deposit box and its contents were C kept and this rendered it possible for the theft to take place; and 
       10.4     The member (s) of defendant's staff referred to in paras 7 and 10.3 was/were acting in the course and scope of such employment with defendant.' D 
[5] Ex facie the stated case respondents sought to hold appellant liable because of the theft of the box and its contents by employees of appellant and/or because of the gross (alternatively ordinary) negligence of employees in controlling the keys to the place in which the box and its contents were kept thus rendering it possible for the theft to take place. In both instances it E was to be assumed that the employees were acting in the course and within the scope of their employment with the bank. It is not entirely clear whether the assumption in para 10.2 of the stated case that the bank did not exercise every reasonable care and that its negligence rendered it possible for the theft to take place is an additional and distinct head of liability or whether it is simply a conclusion flowing F from the assumptions made in para 10.3 and 10.4 in short, an assertion of vicarious liability. However, I shall assume it is intended to be the former. Does clause 2 exclude the three heads of liability upon which respondents rely? G 
[6] Before turning to a consideration of the term here in question, the traditional approach to problems of this kind needs to be borne in mind. It amounts to this: In matters of contract the parties are taken to have intended their legal rights and obligations to be governed by the common law unless they have plainly and unambiguously indicated the contrary. Where one of the parties wishes to be absolved either wholly or partially from an obligation or liability which would H or could arise at common law under a contract of the kind which the parties intend to conclude, it is for that party to ensure that the extent to which he, she or it is to be absolved is plainly spelt out. This strictness in approach is exemplified by the cases in which liability for negligence is under consideration. Thus, even where an I exclusionary clause is couched in language sufficiently wide to be capable of excluding liability for a negligent failure to fulfil a contractual obligation or for a negligent act or omission, it will not be regarded as doing so if there is another realistic and not fanciful basis of potential liability to which the clause could apply and so have a field of meaningful J 
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application. (See South African Railways and Harbours v Lyle Shipping Co Ltd 1958 (3) SA 416 (A) A at 419D - E.) 
[7] It is perhaps necessary to emphasise that the task is one of interpretation of the particular clause and that caveats regarding the approach to the task are only points of departure. In the end the answer must be found in the language of the clause read in the context of the agreement as a whole in its commercial setting and B against the background of the common law and, now, with due regard to any possible constitutional implication. 
[8] It is immediately apparent that whether the claim be regarded as grounded in theft or in negligence, both are causes of loss which are specifically enumerated in the clause. That much is common C cause. But, say respondents, not all the possible manifestations of theft are covered by the clause and theft by the bank's employees acting within the course and scope of their employment is not covered. As for negligence, respondents say that gross negligence has not been excluded and nor have negligent acts or omissions (whether gross D or not) committed by the bank's employees. 
[9] The respondents argue thus. Clause 2 is silent as to by whom a theft must be committed before the bank will be immune from a claim. It cannot have been intended to mean that the bank will not be liable even if it is the bank itself which steals in the sense that those who are the 'controlling minds' of the bank have committed the E theft. That is so because no one may contract out of liability for deliberately committed dishonest acts. ( Wells v SA Alumenite Co 1927 AD 69 at 72.) That shows that there is at least that limitation to be placed upon the theft of which clause 2 speaks. But the limitation goes further: the same principle extends to employees of F the bank acting within the course and scope of their authority. However, even if the principle affirmed in the case of Wells does not extend to employees, the absence of any reference to employees in the clause shows that their dishonest acts while acting within the course and scope of their employment were not intended to be covered by G the clause. 
[10] Restricting the superficially wide ambit of the word 'theft' in this way is, so the argument continued, borne out by the setting in which the word occurs. It is listed together with other potential causes of loss which it is said are examples of vis major or casus fortuitus such as 'rain, flow of storm H water, wind, hail, lightning - action of the elements - war or riot damage'. Those other potential causes of loss are all 'matters beyond the control' of the bank. Applying the eiusdem generis principle of interpretation, it is only categories of theft which are 'beyond the control' of the bank that the clause comprehends. Theft by employees acting in the course and within the scope of their employment is something over which the bank does have control. So of I course does it have control over theft by itself. Theft by such persons is therefore not within the protection against liability provided by clause 2. 
[11] The additional phrase 'or as a result of any cause whatsoever' does not serve to expand the protection afforded by the clause to encompass J 
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any other cause, whatever its nature. It should be interpreted restrictively because it is preceded by causes over which A the bank has no control and succeeded by the words 'including war or riot damage' which are also causes over which the bank has no control. It should therefore be read as 'or as a result of any cause whatsoever over which the bank has no control'. At the very least there is doubt as to whether theft of the kind under consideration is covered by the clause and the contra proferentem rule requires one to B conclude that it is not. 
[12] In my view, the argument rests upon shaky foundations. The assemblage of causes of loss or damage consists of an unrelated collection of phenomena. Some are phenomena of nature, the occurrence of which are beyond human control (rain, flow of storm water, wind, hail, lightning, action of the elements). Some are phenomena which emanate or could emanate from human conduct (theft, C fire, explosion, war, riot damage, negligence). While the occurrence of the natural phenomena is not preventable, the damaging consequences of their occurrence may be. Thus, shelter may be provided against rain, wind and hail; the flow of storm water may be capable of diversion; the installation of lightning conductors may avoid damage by lightning; D fires caused by spontaneous combustion may be doused by sprinkler systems. If there was negligence in averting the damaging consequences of these occurrences and a duty in law to avert them existed, the bank would be liable at common law for the ensuing loss even though it had E no control over the occurrence of those phenomena. Yet the clause is plainly intended to exclude liability for negligent failures in that respect, that is, even in circumstances where the bank did have control over the consequences of the occurrence of those natural phenomena. It is therefore wrong to say that the references in the F clause to these natural phenomena show that the bank was intended to enjoy immunity from liability only in circumstances where it had no control over the causing of the loss or damage. I might add that, if the ambit of the clause was really intended to be restricted in that manner, it would have been unnecessary to incorporate it in the agreement, for there would have been no liability at common law in such circumstances. The resort to the eiusdem generis principle G seems to me to be fallacious. For the reasons I have given earlier in this paragraph there is no identifiable genus to which all the listed causes belong. 
[13] For the same reasons the breadth of the phrase 'or as a result of any cause whatsoever' cannot be narrowed so as to exclude liability only for causes beyond the control of the bank. If the causes H preceding the phrase cannot justify doing so, the causes succeeding it (war or riot damage) are far too slender a basis for doing so. 
[14] Respondents' reliance upon the decision in Cardboard Packing Utilities v Edblo Transvaal Ltd 1960 (3) SA 178 (W) appears to me to be misplaced. At issue was the I defendant's liability for loss caused by the negligent failure of its servants to prevent a fire either from starting or from spreading to adjoining property which defendant had leased to plaintiff for the storage of large stocks of paper used in the manufacture of cardboard products. A clause in the lease provided that the defendant J 
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was not to be responsible for any damage to plaintiff's stock-in-trade or other articles kept in the leased premises A 
    'as a result of rain, the flow of storm water, wind, hail, lightning, fire, action of the elements, or by reason of riots, strikes, the King's enemies, any Act of God or force major, or as a result of any other cause whatsoever'. 
The Court held that the listed causes were all 'beyond the defendant's control' and, there being no reference at all to B negligence in the clause, it had to be concluded that the clause did not apply to acts of negligence. It considered it to be 'probable' that the word 'fire' did not apply to a man-made fire (except in the context of riots, strikes or action by the King's enemies) because, in the setting in which the word appeared, it must have been intended to C mean a fire which is a phenomenon of nature. The Court noted the distinction between the negligence of defendant's servants 'in their capacity as agents for the lessor' and their negligence 'when . . . acting as agents of the defendant in the conduct of its ordinary business'. It considered that the exclusionary provision in the lease would not avail the defendant in either situation and 'certainly not' in the latter situation, which was the situation D facing it. 
[15] The decision is distinguishable. There was no reference at all to negligence in the provision. Nor could an exemption from liability for negligence be implied once all the specified causes of damage had been characterised by the Court as 'beyond the lessor's control'. (Whether correctly so described is neither here nor there; E the fact is that the Court regarded them in that light.) In the case before us negligence is specifically included in clause 2 and the setting in which the word 'theft' occurs does not justify the invocation of the eiusdem generis principle to narrow its wide scope in the manner suggested by respondents. As for the words 'or as a result of any other cause whatsoever' in the case of F Cardboard Packing Utilities (supra ), the learned Judge said nothing about them. However, it seems fair to assume that he regarded them as meaning other causes of a character similar to those previously listed, namely causes over which the defendant had no control. No justification exists for limiting the similar phrase in clause 2 in that way for the reasons already given. (Compare G Scottish Special Housing Association v Wimpey Construction UK Ltd [1986] 2 All ER 957 (HL).) 
[16] A further contention raised in the heads of argument filed by counsel for respondents was that the introductory words of clause 2 ('while [the bank] will exercise every reasonable care') amounted to a 'precondition' for the operation of the remainder of H the clause of the kind recognised in Minister of Education and Culture (House of Delegates) v Azel and Another 1995 (1) SA 30 (A) . However, it was abandoned at the hearing. Rightly so, in my opinion. As was said in Elgin Brown & Hamer (Pty) Ltd v Industrial Machinery Suppliers (Pty) Ltd 1993 (3) SA 424 (A) at 429C, such an interpretation 'would create an antithesis between I [them] and [the rest of the clause] which would entirely deprive the exclusionary provisions of contractual force'. In my view, those introductory words were intended to amount to no more than an honest statement of intent and they have no significant bearing on the true ambit of the remainder of clause 2. J 
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[17] I turn to the question of whether the clause should be read as excluding liability for theft by the bank's employees when A committed in the course and within the scope of their employment. There is no direct reference to the bank's employees in the clause but it seems obvious that they are included in it. If the exemption from liability accorded by the clause were to be construed as being confined to cases in which only the acts and omissions of those who are identified as the 'controlling or directing minds' of the bank are B involved, the potential field of operation of the exemption would be so slight that it is scarcely conceivable that it would have been worth the bank's while to insist upon the clause. It would have left it entirely unprotected against liability stemming from the potential negligence or dishonesty of many thousands of employees over whose C shoulders it could not be expected to be constantly peering to ensure that they were guilty of neither. 
[18] The bank, as an artificial non-human entity, is obviously incapable of being negligent itself in fact. In law it is the negligence of human beings which is either attributed to the bank itself if those human beings were the controlling or directing minds of D the bank or, if they were not and were mere employees acting in the course and within the scope of their employment with the bank, it is their negligence for which the bank is vicariously liable. (See Barkett v SA Mutual Trust & Insurance Co Ltd 1951 (2) SA 353 (A) at 362.) When the bank says in clause 2 that it is not to be liable 'whether the loss or damage is due to the bank's negligence or not', E it cannot be taken to have meant 'whether or not the loss or damage is due to the negligence of those who are the controlling or directing minds of the bank but not if the loss or damage is due to the negligence of the bank's employees'. 
[19] Counsel for respondents submitted that the decision in Levy v Central Mining & Investment Corporation Ltd 1955 (1) SA 141 (A) F provided support for a contrary conclusion. I do not agree. The Court in that case was concerned with the interpretation of a statute and it held that the words 'an action founded upon the fraud of a debtor' in s 7(1) (e) of the Prescription Act 18 of 1943 did not apply to an action founded upon the vicarious liability of a company for fraud committed by its servants or agents, but only to an action founded upon the fraud of the company itself, in other words, of G the person or persons who is or are identified as the directing or controlling mind or minds of the company. The conclusion rested upon the literal meaning of the language, an analysis of the provision in the context of other provisions of the Act and a postulated (albeit speculative) reason for the Legislature not having extended the operation of the provision to cases of vicarious liability, namely, the H absence of 'moral culpability' of the person sought to be held liable vicariously for the fraud of another. 
[20] In the present case a contract is involved which, it is common cause, is a standard contract prepared by the bank. Appellant is I a large bank with many branches throughout the country and a great many employees. Its directing and controlling minds may be situated geographically many hundreds of kilometres away from the branch of the bank at which a safe deposit box is made available. While theoretically possible, it J 
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would surely only be in the rarest circumstances that the bank itself (meaning those who are its controlling minds) could be said A to have stolen or been complicit in the theft of the contents of a safe deposit box. In any event, if such a case were to arise, the protection which the clause might purport to give would be unenforceable because of its violation of the principle laid down in the case of Wells (supra ). It would be no less rare for the bank itself (in the above sense) to be found to be guilty of negligence B in respect of the theft of the contents of such a box. The same applies to all the other causes listed in clause 2. 
[21] Far more realistic, in my opinion, is the risk of an employee of the bank being guilty of such conduct. It strikes me as absurd to conclude that clause 2 was not intended, and was understood C by the parties not to be intended, to exclude the acts or omissions of employees from its ambit. In contrast to Levy's case supra , such a conclusion would exempt the bank from liability for negligence where the bank itself is to blame for the loss but expose it to liability where it was not itself to blame but liable only vicariously for the blameworthy conduct of its employee or employees. In short, protection would exist where the bank itself is D 'morally culpable' but not where it is not - a strange result and one which I am satisfied clause 2 was not intended to bring about. 
[22] As for the contention that the principle in the case of Wells (supra ) prohibits the bank from protecting itself effectively against vicarious liability for thefts or other E wilful misconduct committed by its employees in the course and within the scope of their employment, I am unable to accept so widely formulated a proposition. It may well be that public policy will not countenance a situation in which an employer will derive a benefit from such conduct but where, as here, the bank does not seek to benefit, nor has it benefited, from the theft committed by its employee or F employees, the position is very different. No authority was cited which clearly supports the proposition that in the latter situation the employer cannot validly seek protection against liability by way of an appropriately worded provision in the contract. Nor am I aware of any. On the contrary, there is authority to the contrary to be found in the decision of the Full Bench in Goodman Brothers (Pty) Ltd v G Rennies Group Ltd 1997 (4) SA 91 (W) at 97H - 103G and 106G - 107D. In such a situation the considerations of public policy which require adoption of the principle are absent. The liability is only vicarious and the bank itself (as represented by its controlling or directing minds) has not committed theft or otherwise been guilty of wilful H misconduct. In any event, as has been pointed out in Government of the Republic of South Africa v Fibre Spinners & Weavers (Pty) Ltd 1978 (2) SA 794 (A) at 803B, the principle is not relevant to the proper construction of an agreement; it is in essence a rule of law affecting its enforceability. I 
[23] It was argued by counsel for respondents that the phrase 'and whether the loss or damage is due to the bank's negligence or not' is not 'an extra cause for exemption' but simply a provision relieving the bank of the burden of having to prove, as it would have had to prove at common law if it was to escape liability, that there was no negligence on its part or that of its employees. It is true that the phrase is integrally J 
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linked with the causes which precede it but they include 'any cause whatsoever' and the phrase is A not cast in such a way as to merely shift an onus of proof from the bank to the claimant. It provides quite plainly that, even if the loss or damage is due to the bank's negligence, it is to be immune from liability. 
[24] Counsel for the bank placed some reliance upon clause 3 which I have set out in para [3] and drew attention to the decision B in Mensky v ABSA Bank Ltd 1997 (8) CLR 648 (W). That case is distinguishable in certain respects, the most important of which is that the agreement in that case was treated as bringing about a 'transference of risk' because of a provision that 'the client himself shall be responsible to insure the contents of the locker'. Where, as in the present case, it is clear that, whatever the correct C interpretation of clause 2 may be, there will be at least some circumstances in which the bank will not be liable for the loss of the contents of a safe deposit box, thus rendering insurance desirable, a mere recommendation to the client to insure does not necessarily imply that there will be no circumstances in which the bank will be liable for such loss. The existence of clause 3 is therefore of no assistance D to the bank in determining the true ambit of clause 2. It is a neutral factor. 
[25] So too are the other factors to which the bank refers, namely its ignorance of the contents of such a box, its inability to itself insure against the loss of the contents, the modesty of the annual charge it makes for providing the box (given that a client can E require it to be produced as often as it is needed) and the inability of the bank to open the box itself without the co-operation of its client. These are all factors which might make it reasonable for the bank to immunise itself against liability for loss of the kind here in question but that begs the question of whether, objectively regarded, the clause it devised did in fact and in law have that result. F 
[26] Finally there is the submission for respondents that gross negligence is not covered by clause 3. In my view, it cannot be upheld. Nothing in clause 2 suggests that only culpa levis is to enjoy immunity but not culpa lata . Indeed, in the case of Fibre Spinners & Weavers (supra ) a clause G which made no mention of negligence at all was held to cover both negligence and gross negligence. (Here negligence is expressly mentioned in clause 2.) It was also held that there was no reason, founded on public policy, why a clause exempting a person from liability for gross negligence should not be enforceable. (At 807D.) H 
[27] Certain of the questions posed in the stated case have fallen away as a consequence of agreements reached between the parties. The parties were agreed that, if it were found by this Court that clause 2 exempted the bank from liability for I 
    (a)     theft committed by its own employees in the course and within the scope of their employment; 
    (b)     failing to exercise reasonable care and so negligently rendering it possible for the theft to take place; 
    (c)     the negligence or gross negligence of its staff, acting in the course of and within the scope of their employment, regarding control of J 
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       the keys to the place where the safe deposit box and its contents were kept, thus rendering it possible for the theft to A take place, 
       the claims of both respondents should be dismissed. 
[28] Having so found, the following order is made: 
    28.1     The appeal is upheld with costs, including the costs of two counsel; B 
    28.2     Such costs are to be paid by the respondents jointly and severally, the one paying the other to be absolved; 
    28.3     The orders made by the Court a quo are set aside and substituted by the following order: 
       'The claims of first and second plaintiffs are dismissed with costs. Such costs are to be paid by first and second plaintiffs jointly C and severally, the one paying the other to be absolved.' 
Navsa JA and Chetty AJA concurred. 
Appellants' Attorneys: Webber, Wentzel, Bowens , Johannesburg; Webbers , Bloemfontein. Respondents' Attorneys: Cranko, Karp & Associates Inc , Johannesburg; D Lovius-Block , Bloemfontein. 
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[zFNz] Flynote : Sleutelwoorde 
Negligence - Liability for - Exemption clause - Social club rules containing exemption clause excluding liability for D 'personal injury or harm however caused to members or their children . . . on the club premises' - Member of club, a golf club, killed by lightning while on course - Widow, also member of club, E claiming damages for loss of support and funeral and burial costs - Whether exemption clause absolving club from claim of dependant such as widow - In general deceased unable to forgo autonomous claims of dependants - Whether widow prohibited by exemption clause from claiming damages depending on meaning of agreement - Meaning of exemption clause considered - Not possible to classify widow's claims for F loss of support and funeral costs as being ones for 'personal harm' exempted by clause - Club not entitled to rely on exemption clause to escape liability. 
Contract - Interpretation - Specific words and phrases - Exemption clause - Provision in membership to social club - 'Personal harm' - Not ordinarily including claims for loss of G support or funeral and burial costs - Exemption clause not assisting club in effort to avoid claim for such damages suffered by widow as result of husband dying on club's premises. 
Constitutional law - Human rights - Right to life - Exemption clause excluding liability for causation of death - Quaere : Whether effective exclusion of liability for damages for negligently causing death of another contrary to high value accorded at common law and in H Constitution of the Republic of South Africa Act 108 of 1996 to sanctity of life. 
[zHNz] Headnote : Kopnota 
The late Mr S was a member of the appellant. So was his wife, the respondent. While playing golf at the club Mr S apparently sought shelter under a cover of some sorts during a rainstorm. Lightning I struck and he was severely injured and subsequently passed away. Mrs S sought to hold the club liable for her loss, alleging that he had been killed as a result of the negligence of the club. Loss of support and funeral and burial costs formed the bulk of Mrs S' claims. The club had rules to which Mr and Mrs S bound themselves when they joined the club. The rules contained an exemption J 
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clause relating to damage to or loss of property, and injury to persons. It read as follows: A ' (a) Members shall pay for the replacing or repairing (as the Committee may determine) of any article, or property of the Club, which shall be broken or damaged by them or their guests. (b) The Club shall in no circumstances whatsoever be liable for any loss of or damage to the property of any member or guests brought onto the premises of the Club whether occasioned by theft or otherwise, nor shall the Club be held responsible or in any way liable B for personal injury or harm however caused to members or their children or their guests on the Club premises and/or grounds.' The club, in a special plea, relied on the exemption clause. The Court below acceded to a request to decide the special plea as a separate issue and after hearing evidence dismissed it with costs. The appellant was granted leave to appeal to this Court. The question to be determined was C whether the provision 'plainly' absolved the club from a dependant's claim. 
Held , that the answer to the general question was that it was not possible for Mr S to exempt the club from such liability as one could not forgo the autonomous claims of dependants. (Paragraph [6] at 516I/J - 517A.) 
Held , further, that the clause relied upon fell into two parts, the first dealing with liability for loss or damage to property. The second part of clause (b) was the only part relied on by D the club. This provision was partially ineffective, at least to the extent that it purported to provide an exemption against the claims of guests and children. It did not even deal with the claim of a dependent spouse who was not a club member - a clear indication that the claims of dependants were not contemplated. The real inquiry whether a member's claim for lost support was subject to the exclusion depended on the question of whether or not such claim was E covered by the words 'personal injury or harm however caused to members . . . on the club premises'. (Paragraphs [8] and [9] at 517D/E - H.) 
Held , further, on whether the adjective 'personal' qualified the noun 'harm', that grammatically it did. The next question was whether a dependant's claim was a claim for 'personal F harm'. Irrespective of the many meanings that could be attached to the word 'harm', one would not ordinarily refer to a dependant's claim as one for 'personal harm'; it would rather be called a claim for financial loss. In contradistinction to 'personal injury', 'personal harm' referred to defamation claims and the like. It could not have the all-embracing meaning the club wished to attribute to it. Otherwise damage to property would be covered, which is not by this part of the G clause but by the first part. Intellectual property claims or claims based on breach of contract, which are not otherwise excluded, can also not by any stretch of the imagination be covered by these words - another clear indication that club members did not agree never to sue the club on any ground. The respondent's claim for funeral and burial expenses can hardly be classified under H 'personal harm' and is likewise not covered by the terms of the exclusionary words. (Paragraph [11] at 518D - G.) 
Held , further, that a final consideration was the radical nature of the exclusion of liability for damages for negligently causing the death of another. Clear wording, which was absent in this case, was necessary for reaching this result. Whether it could be done effectively was left open. It was arguable that to permit such I exclusion would be against public policy because it ran counter to the high value the common law and, now, the Constitution of the Republic of South Africa Act 108 of 1996 placed on the sanctity of life. (Paragraph [12] at 518G - H/I.) Appeal dismissed. 
The decision of the Transvaal Provincial Division in Stott v Johannesburg Country Club 2003 (4) SA 559 (T) confirmed on appeal. J 
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[zCAz] Cases Considered 
Annotations 
Reported cases A 
Afrox Healthcare Bpk v Strydom 2002 (6) SA 21 (SCA) : referred to 
Durban's Water Wonderland (Pty) Ltd v Botha and Another 1999 (1) SA 982 (SCA) : dictum at 989 applied 
Evins v Shield Insurance Co Ltd 1980 (2) SA 814 (A) : dictum at 838H - 839C applied B 
Ex parte Minister of Safety and Security: In re S v Walters 2002 (4) SA 613 (CC) (2002 (2) SACR 105; 2002 (7) BCLR 663): referred to 
First National Bank of SA Ltd v Rosenblum and Another 2001 (4) SA 189 (SCA) : dictum in para [6] applied 
Jameson's Minors v Central South African Railways 1908 TS 575: referred to 
Mohamed and Another v President of the Republic of South Africa and Others (Society for the Abolition of the C Death Penalty in South Africa and Another Intervening) 2001 (3) SA 893 (CC) (2001 (2) SACR 66; 2001 (7) BCLR 685): referred to 
S v Makwanyane 1995 (3) SA 391 (CC) (1995 (2) SACR 1; 1995 (6) BCLR 665): referred to 
Van der Westhuizen v Arnold 2002 (6) SA 453 (SCA) : referred to. D 
[zSTz] Statutes Considered 
Statutes 
The Constitution of the Republic of South Africa Act 108 of 1996: see Juta's Statutes of South Africa 2002 vol 5 at 1-144. 
[zCIz] Case Information 
Appeal against a decision in the Transvaal Provincial Division (Kirk-Cohen J). The facts and issues appear from the judgment of Harms E JA. 
G I Hoffman SC (with him A J Eyles ) for the appellants. 
J F Mullins SC (with him E C Labushagne ) for the respondent. 
In addition to the authorities cited in the judgment of the Court, counsel for the parties referred to the following authorities: F 
Administrator, Cape and Another v Ntshwaquela and Others 1990 (1) SA 705 (A) at 715D 
Amod v Multilateral Motor Vehicle Accidents Fund (Commissioner for Gender Equality Intervening) 1999 (4) SA 1319 (SCA) at 1329A - E 
Arprint Ltd v Gerber Goldschmidt Group South Africa (Pty) Ltd 1983 (1) SA 254 (A) at 261A - H G 
Botha (now Griessel) and Another v Finanscredit (Pty) Ltd 1989 (3) SA 773 (A) at 776H - J, 782H - 783A, 783C - D 
Brisley v Drotsky 2002 (4) SA 1 (SCA) para [31] 
Brummer v Gorfil Brothers Investments (Pty) Ltd en Andere 1999 (3) SA 389 (SCA) at 420F H 
Burger v Central South African Railways 1903 TS 571 
Cape Group Construction t/a Forbes Waterproofing v Government of the United Kingdom 2003 (5) SA 180 (SCA) at 186H 
Central SAR v McLaren 1903 TS 727 
Central SAR v James 1908 TS 221 I 
De Beer v Keyser and Others 2002 (1) SA 827 (SCA) at 837C - E 
Diners Club SA (Pty) Ltd v Thorburn 1990 (2) SA 870 (C) at 875 
Du Toit v Atkinson's Motors Bpk 1985 (2) SA 893 (A) at 905E - G 
Eastwood v Shepstone 1902 TS 294 at 302 
Essa v Divaris 1947 (1) SA 753 (A) J 
2004 (5) SA p514 
Ex parte Minister of Justice: In re Nedbank Limited v Abstein Distributors (Pty) Ltd and Others and Donelly v A Barclays National Bank Ltd 1995 (3) SA 1 (A) 
Fairlands (Pty) Ltd v Inter-Continental Motors (Pty) Ltd 1972 (2) SA 270 (A) at 276A - B 
Fender v Mildmay [1937] 3 All ER 402 (HL) at 407; [1938] AC 1 at 12 B 
Financial Mail v Sage 1993 (2) SA 451 (A) at 469E - F 
Fourie NO v Hansen and Another 2001 (2) SA 823 (W) at 832 
George Mitchell (Chesterhall) Ltd v Finney Lock Seeds Ltd [1983] 1 All ER 108 (CA) at 114J - 115B, 117D 
Goodman Brothers (Pty) Ltd v Rennies Group Ltd 1997 (4) SA 91 (W) at 98 C 
Govender v Textile Workers' Industrial Union (SA) Durban Branch and Others 1961 (3) SA 88 (N) at 91F - G 
Government of the Republic of South Africa v Fibre Spinners & Weavers (Pty) Ltd 1978 (2) SA 794 (A) at 804C - 806D D 
Hayne & Co v Kaffrarian Steam Mill Co Ltd 1914 AD 363 at 371 
Heerman's Supermarket v Mona Road Investments (Pty) Ltd 1975 (4) SA 391 (D) at 395B - C 
Johannesburg Stock Exchange v Northern Transvaal (Messina) Copper Exploration Co 1945 AD 529 E 
Johnstone v Bloomsbury Health Authority [1991] 2 All ER 293 (CA) 
King's Car Hire (Pty) Ltd v Wakeling 1970 (4) SA 640 (N) 
Magna Alloys and Research SA (Pty) Ltd v Ellis 1984 (4) SA 874 (A) at 891G 
Morrison v Angelo Deep Gold Mines Ltd 1905 TS 775 at 779 F 
Pillemer and Others v Maltz 1954 (3) SA 139 (W) at 143G - 144A 
Raggett v Musgrove 2 Car & P 556 (Carrington & Payne, vol 172) 
Reeves and Another v Marfield Insurance Brokers CC and Another 1996 (3) SA 766 (A) at 775D - G 
Ryland v Edros 1997 (2) SA 690 (C) at 709G - 710C; [1996] 4 B All SA 557 (C) at 568 G 
S v Acheson 1991 (2) SA 805 (NmHC) at 813A - B 
S v Boesak 2000 (3) SA 381 (A) at 393A - B 
S v Wood 1976 (1) SA 703 (A) at 706E - H 
Sanso Properties Joubert Street (Pty) Ltd v Kudsee 1976 (4) SA 761 (A) 
Sasfin (Pty) Ltd v Beukes 1981 (1) SA 1 (A) at 7I, 8E - G, 9B - G 
South African Railways and Harbours v Lyle Shipping Co Ltd 1958 (3) SA 416 (A) H 
Spindrifter (Pty) Ltd v Lester Donovan (Pty) Ltd 1986 (1) SA 303 (A) at 316D 
Stewart and Another v Appleton Fund Managers [2000] 3 B All SA 545 (N) at 551 I 
Swart en 'n Ander v Cape Fabrix (Pty) Ltd 1979 (1) SA 195 (A) at 202C 
Transport and Crane Hire Ltd v Hubert Davies & Co (Pvt) Ltd 1991 (4) SA 150 (ZSC) at 163E 
Turner v Jockey Club of South Africa 1974 (3) SA 633 (A) at 645B - C J 
2004 (5) SA p515 
Tweedie and Another v Park Travel Agency (Pty) Ltd t/a Park Tours 1998 (4) SA 802 (W) A 
Wells v South African Alumenite Company 1927 AD 69 at 72 - 3 
White v Blackmore [1972] 2 QB 651 
American Jurisprudence 2 ed vol 17 at paras 257 - 64 
Bamford The Law of Partnership and Voluntary Association in South Africa 3 ed at 132, 144 B 
Chitty on Contracts 24 ed chap 14 
Christie The Law of Contract in South Africa 4 ed at 202, 203, 215, 400, 440 - 2 
Cornelius Principles of the Interpretation of Contracts in South Africa (Butterworths, 2002) at 176 C 
Joubert (ed) The Law of South Africa vol 1 (first re-issue) paras 456, 457, 464, 465 
Kerr The Principles of the Law of Contract 2 ed at 88 and fn 3 
Koffman and MacDonald The Law of Contract 3 ed 1998 at 156 
The Oxford English Dictionary (compact edition) 1971 sv 'harm' D 
The Shorter Oxford English Dictionary 5 ed (Oxford University Press, 2002) vol 1 at 4 
Van der Merwe and Van Huyssteen 'The Force of Agreements: Valid, Void, Voidable, Unenforceable?' (1995) 58 THRHR 549 at 561 - 2 
Yeats Exclusion Clauses in Contracts 2 ed at 74, 104, 146. E 
Cur adv vult . 
Postea (March 18). 
[zJDz] Judgment 
Harms JA: F 
[bookmark: 0-0-0-143869][1] The late Mr Stott was a member of the appellant, the Johannesburg Country Club. So was his wife, the respondent. 1 While playing golf on the sixth fairway at the club on 4 March 2000, he apparently sought shelter under a cover of some sorts during a rainstorm. Lightning struck and he was severely injured and subsequently passed away on 24 March. Mrs Stott is seeking to hold the club liable for her loss, alleging that he had been killed as a result of the negligence of G the club. At this juncture the grounds of negligence are immaterial. Her main claim for R5,9 m is a dependant's claim, but she also claims R20 000 for funeral and burial expenditures. 
[2] The club has rules as clubs are wont to have. To these Mr and Mrs Stott bound themselves when they joined the club, she in 1994 H and he much earlier. The rules contain an exemption clause as club rules are wont to contain. The club, in a special plea, relied on the exemption clause. Mrs Stott in joining issue with the club on the special plea, apart from denying that the exemption clause did not indemnify the club, pleaded that she was not bound by the exemption I clause because she had been unaware of it. 
2004 (5) SA p516 
HARMS JA 
[3] The Court below (Kirk-Cohen J in the TPD) acceded to a request to decide the special plea as a separate issue and after A hearing evidence dismissed it with costs. It subsequently granted the necessary leave to appeal to this Court. 
[4] The clause is in these terms: 
    'DAMAGE TO OR LOSS OF PROPERTY, AND INJURY TO PERSONS B 
    Members shall pay for the replacing or repairing (as the Committee may determine) of any article, or property of the Club, which shall be broken or damaged by them or their guests. 
    The Club shall in no circumstances whatsoever be liable for any loss of or damage to the property of any member or guests brought onto the premises of the Club whether occasioned by theft or otherwise, nor shall the Club be held responsible or in any way liable for personal C injury or harm however caused to members or their children or their guests on the Club premises and/or grounds.' 
[bookmark: 0-0-0-143873][5] The approach to the interpretation of exemption clauses is well known. 2 In First National Bank of SA Ltd v Rosenblum and Another 2001 (4) SA 189 (SCA) para [6] Marais JA said: D 
    'Before turning to a consideration of the term here in question, the traditional approach to problems of this kind needs to be borne in mind. It amounts to this: In matters of contract the parties are taken to have intended their legal rights and obligations to be governed by the common law unless they have plainly and unambiguously indicated the contrary. Where one of the parties wishes to be absolved either wholly or partially from an obligation or liability which would or could arise E at common law under a contract of the kind which the parties intend to conclude, it is for that party to ensure that the extent to which he, she or it is to be absolved is plainly spelt out. This strictness in approach is exemplified by the cases in which liability for negligence is under consideration. Thus, even where an exclusionary clause is couched in language sufficiently wide to be capable of excluding liability for a negligent failure to fulfil a contractual obligation or F for a negligent act or omission, it will not be regarded as doing so if there is another realistic and not fanciful basis of potential liability to which the clause could apply and so have a field of meaningful application. (See South African Railways and Harbours v Lyle Shipping Co Ltd 1958 (3) SA 416 (A) at 419D - E.)' G 
Scott JA, in Durban's Water Wonderland (Pty) Ltd v Botha and Another 1999 (1) SA 982 (SCA) at 989 stated: 
    'Against this background it is convenient to consider first the proper construction to be placed on the disclaimer. The correct approach is well established. If the language of a disclaimer or exemption clause is such that it exempts the proferens from liability in express and unambiguous terms, effect must be given to H that meaning. If there is ambiguity, the language must be construed against the proferens . (See Government of the Republic of South Africa v Fibre Spinners & Weavers (Pty) Ltd 1978 (2) SA 794 (A) at 804C.) But the alternative meaning upon which reliance is placed to demonstrate the ambiguity must be one to which the language is fairly susceptible; it must not be ''fanciful'' or ''remote'' (cf Canada Steamship Lines Ltd v Regem [1952] 1 All ER 305 (PC) at 310C - D).' I 
[6] The question then is whether the provision 'plainly' absolves the club from a dependant's claim. The answer to the general question is that it J 
2004 (5) SA p517 
HARMS JA 
[bookmark: 0-0-0-143877]was not possible for Mr Stott to exempt the club from such liability as one cannot forgo the autonomous claims of A dependants. 3 But, argues the club, since Mrs Stott was also a member, she, too, exempted the club from any liability because she undertook not to hold the club responsible or 'in any way liable' for 'harm however caused to members'. Counsel stressed the wide meanings of the words 'any' and 'harm' and the phrase 'however caused'. (Since 'however caused' deals with causation and not liability it can safely be discounted for present purposes.) B 
[7] The main thrust of the club's argument was that, having regard to the social nature of the club, its members chose not to hold the club liable for loss or damage and, by adopting the rules, they agreed not to do so. One can understand that club members may consider that to hold a social club liable for damages would be contrary to the C spirit of the club. But that does not answer the question of whether they have in fact entered into such an agreement. One wonders, if that had been the intention, why have they not simply agreed in clause (b) that 'no member shall have any claim for damages against the club'. A cursory analysis of the clause indicates that D they did not have such all-embracing intention. 
[8] The clause falls into two parts, the first dealing with liability for loss or damage to property. This liability is not unqualified: it only applies to property brought onto the premises. The exclusion of liability is in part also ineffective. Guests who have been brought onto the property are not bound by the exclusion since E they are not parties to the agreement. The member is, furthermore, not the club's underwriter and undertakes no liability in its stead towards his guest. In this regard clause (a) appears to be different. F 
[9] The second part of clause (b) is the only part relied on by the club. From what has been said before it follows that this provision is also partially ineffective, at least to the extent that it purports to provide an exemption against the claims of guests and children. It does not even deal with the claim of a dependent spouse who is not a club member - a clear indication that the claims of dependants were not contemplated. As the respondent G submitted, the real inquiry whether a member's claim for lost support is subject to the exclusion depends on the question of whether or not such claim is covered by the words 'personal injury or harm however caused to members . . . on the club premises'. With 'personal injury' we do not have to be concerned because the club accepts that Mrs Stott's claim is not for personal injuries. However, had Mr Stott H survived the lightning strike, his claim for personal injuries would no doubt have been hit by this exclusion and Mrs Stott would also not have had a claim because a dependant's claim arises only upon the death of the breadwinner. I 
[10] The nature of a dependant's claim in contradistinction to a damages action for bodily injuries was dealt with by Corbett JA in Evins v Shield Insurance Co Ltd 1980 (2) SA 814 (A) at 838H - 839C in these terms: J 
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    'In the case of an Aquilian action for damages for bodily injury . . ., the basic ingredients of the plaintiff's cause of action are A (a) a wrongful act by the defendant causing bodily injury, (b) accompanied by fault, in the sense of culpa or dolus , on the part of the defendant, and (c) damnum , ie loss to plaintiff's patrimony, caused by the bodily injury. The material facts which must be proved in order to enable the plaintiff to sue (or facta probanda ) would relate to these three basic ingredients and upon the concurrence of these facts the cause of action arises. In the usual B case of bodily injury arising from a motor accident this concurrence would take place at the time of the accident. On the other hand, in the case of an action for damages for loss of support, the basic ingredients of the plaintiff's cause of action would be (a) a wrongful act by the defendant causing the death of the deceased, (b) concomitant culpa (or dolus ) on the part of the defendant, (c) a legal right to be supported by the deceased, vested in the plaintiff prior to the death C of the deceased, and (d) damnum, in the sense of a real deprivation of anticipated support. The facta probanda would relate to these matters and no cause of action would arise until they had all occurred.' 
[11] On whether the adjective 'personal' qualifies the noun 'harm' there was some debate, the club contending that it does not. I am satisfied that grammatically it does qualify 'harm' and the next question is whether a dependant's claim is a claim for 'personal D harm'. Irrespective of the many meanings that can be attached to the word 'harm', I am satisfied that one would not ordinarily refer to a dependant's claim as one for 'personal harm'; it would rather be called a claim for financial loss. In contradistinction to 'personal injury', 'personal harm' refers to defamation claims and the like. E It cannot have the all-embracing meaning the club wishes to attribute to it. Otherwise damage to property would be covered, which is not by this part of the clause but by the first part. Intellectual property claims or claims based on breach of contract, which are not otherwise excluded, can also not by any stretch of the imagination be covered by F these words - another clear indication that club members did not agree never to sue the club on any ground. The respondent's claim for funeral and burial expenses can hardly be classified under 'personal harm' and is likewise not covered by the terms of the exclusionary words. G 
[bookmark: 0-0-0-143881][12] A final consideration is the radical nature of the exclusion of liability for damages for negligently causing the death of another. Clear wording, which is absent in this case, is necessary for reaching this result. Whether it can be done effectively may, in the light of the conclusion reached, be left open. It is arguable that to permit such exclusion would be against public policy because it runs counter to the high value the common law and, now, the Constitution H place on the sanctity of life. 4 This Court in Afrox Healthcare Bpk v Strydom 2002 (6) SA 21 (SCA) left scope for such a conclusion. In England, Wales and Northern Ireland, for instance, the legislature has intervened by declaring such exemptions unlawful though I 
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[bookmark: 0-0-0-143885]the legislation goes further and encompasses also the exemption found to be in order under our law in A Afrox . 5 The conduct sought to be exempted from liability may involve criminal liability, however, and the question is whether a contractual regime that permits such exemption is compatible with constitutional values, and whether growth of the common law consistently with the spirit, purport and objects of the Bill of Rights requires its adaptation. At our request the parties provided us with argument on this issue, but in the light of the proper B reading of the contractual exclusion set out above, it is not necessary to determine it now. 
[13] The appeal is dismissed with costs, including the costs of two counsel. C 
Cameron JA concurred. 
    Marais JA: D 
[14] I agree that the appeal should be dismissed with costs. However, as at present advised, I do not wish to be thought to be lending any credence to the viability of the notion that a contractual exclusion of liability for negligently caused death is necessarily contrary to public policy or constitutional values. E 
[15] Slight negligence may have no consequences in one case; in another it may have catastrophic consequences. Death is but one of them. I would need considerable persuasion before concluding that a party to a contract who wishes to protect himself or herself against the possibility that a moment's inattention may result in an enormous civil liability for damages, is to be prohibited by law from doing so F despite the other party's willingness to contract on that basis. 
[16] A negligent causing of death is ex hypothesi not an intentional infraction of the right to life. It is an unintended consequence. It is so that it may expose the negligent party to a charge of culpable homicide and no consensual exclusion of civil G liability will avail a party so charged. But the same applies to the negligent driving of a motor vehicle which results in serious injury to a passenger who has agreed to an exemption clause which protects the driver against claims for damages arising out of his negligence. It has never been doubted that such a clause is valid and binding in our law. H In short, the fact that the clause exempts a party from the civil law consequences of conduct which is a criminal offence in which negligence is the essential element has not been regarded as contrary to public policy simply because the conduct also constitutes a criminal offence. I 
[17] However, it is unnecessary to decide the question and my tentative adverse reaction to the suggestion that death makes a difference should not be thought to be my last word on the subject. 
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Appellant's Attorneys: Cliffe Dekker Fuller Moore , Johannesburg; Webbers , Bloemfontein. Respondents' A Attorneys: Savage Jooste & Adams Inc , Pretoria; E G Cooper & Sons Inc , Bloemfontein. 
 
1 There is a second respondent representing the deceased estate on record, but this respondent is not involved in the present dispute. 
2 See also Van der Westhuizen v Arnold 2002 (6) SA 453 (SCA) paras [37] - [38] per Lewis AJA. 
3 Jameson's Minors v Central South African Railways 1908 TS 575. 
4 See S v Makwanyane and Another 1995 (3) SA 391 (CC) (1995 (2) SACR 1; 1995 (6) BCLR 665); Mohamed and Another v President of the Republic of South Africa and Others (Society for the Abolition of the Death Penalty in South Africa and Another Intervening) 2001 (3) SA 893 (CC) (2001 (2) SACR 66; 2001 (7) BCLR 685); Ex parte Minister of Safety and Security and Others: In re S v Walters and Another 2002 (4) SA 613 (CC) (2002 (2) SACR 105; 2002 (7) BCLR 663). 
5 Unfair Contract Terms Act 1977 s 2(1). 
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[zFNz] Flynote : Sleutelwoorde 
Contract - Interpretation of - Exemption clause - Fundamental breach - Fact of fundamental breach alien to construction of exemption clause and cannot govern its compass. H 
[zHNz] Headnote : Kopnota 
The extent of a breach of contract and the question whether it is fundamental or goes to the root of a contract are matters relevant in determining whether there is a right of rescission. But the fact of a fundamental breach is alien to the construction of an exemption clause and cannot govern its compass. 
The dicta in Hall-Thermotank Natal (Pty) Ltd v Hardman 1968 (4) SA 818 (D) at 835E-F and at 836E overruled. I 
The decision in the Durban and Coast Local Division in Industrial Machinery Suppliers (Pty) Ltd v Elgin Brown & Hamer (Pty) Ltd confirmed. 
[zCIz] Case Information 
Appeal from a decision in the Durban and Coast Local Division (Mall AJ), upholding an exeption. The nature of the pleadings appears from the J judgment of Hoexter JA. 
1993 (3) SA p425 
HOEXTER JA 
A     D J Shaw QC (with him G Lopes) for the appellant referred to the following authorities: Hall-Thermotank Natal (Pty) Ltd v Hardman 1968 (4) SA 818 (D) at 835; Galloon v Modern Burglar Alarms (Pty) Ltd 1973 (3) SA 647 (C) at 650-1; Transport & Crane Hire Ltd v Hubert Davies & Co Ltd 1991 (4) SA 150 (ZS) at 155; Wijtenburg Holdings (Flaming Dry Cleaners) v B Bobroff 1970 (4) SA 197 (T) at 207H-208B; Mörsner v Len 1992 (3) SA 626 (A) at 634; Wynns Car Care Products v First National Industrial Bank 1991 (2) SA 754 (A) at 757F; George Mitchell Ltd v Finney Lock Seeds [1983] 2 All ER 77; Ailsa Craig Fishing Co Ltd v Malvern Fishing Co Ltd [1983] 1 All ER 101 (HL); Photo Production Ltd v Securicor [1980] 1 All ER 556 (HL); Suisse Atlantique Société d' Armement Maritime SA v NV Rotterdamsche C Kolen Centrale [1966] 2 All ER 61 (HL); Sasfin (Pty) Ltd v Beukes 1989 (1) SA 1 (A) ; Botha v Finanscredit (Pty) Ltd 1989 (3) SA 773 (A) at 782-3. 
    M J D Wallis SC (with him N Singh) for the respondent referred to the following authorities: Karsales (Harrow) Ltd v Wallis [1956] 2 All ER 866 D (CA); Suisse Atlantique Société d'Armement Maritime SA v NV Rotterdamsche Kolen Centrale [1966] 2 All ER 61 (HL); Government of the Republic of South Africa (Department of Industries) v Fibre Spinners and Weavers (Pty) Ltd 1977 (2) SA 324 (D) at 325; Government of the Republic of South Africa v Fibre Spinners and Weavers (Pty) Ltd 1978 (2) SA 794 (A) ; Hayne and Co v Kaffrarian Steam Mill Co Ltd 1914 AD 363 at 371; Heerman's Supermarket E (Pty) Ltd v Mona Road Investments (Pty) Ltd 1975 (4) SA 391 (D) at 395-6; South African Railways and Harbours v Lyle Shipping Co Ltd 1958 (3) SA 416 (A) at 419D-E; Beinashowitz and Sons Ltd v Nightwatch Patrol Ltd 1958 (3) SA 61 (W) at 62G, 64A; Agricultural Supply Association v Olivier 1952 (2) SA 661 (T) at 666A-B; Wijtenburg Holdings (Flaming Dry Cleaners) v Bobroff F 1970 (4) SA 197 (T) ; Hall-Thermotank Natal (Pty) Ltd v Hardman 1968 (4) SA 818 (D) at 835B; Galloon v Modern Burglar Alarms (Pty) Ltd 1973 (3) SA 647 (C) at 650H; Wells v South African Alumenite Co 1927 AD 69 at 73; Bank of Lisbon and South Africa Ltd v De Ornelas 1988 (3) SA 580 (A) . 
G     Cur adv vult . 
    Postea (April 1). 
[zJDz] Judgment 
Hoexter JA: The appellant company ('the plaintiff') carries on the H business of marine engineering at Durban. The respondent company ('the defendant') is an industrial machinery supplier and repairer whose main place of business is at Pinetown. In April 1991 the plaintiff instituted an action in the Durban and Coast Local Division against the defendant (which was cited as the first defendant) and two co-defendants. For purposes of this appeal no reference to the claims against the I co-defendants is necessary. Relevant to the plaintiff's action are two contracts, as varied from time to time, which are respectively described in the particulars of claim as 'the first agreement' and 'the second agreement'. Against the defendant the plaintiff claimed payment of damages in the sum of R1 482 179,48 flowing from the defendant's alleged breaches J of the second agreement. 
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A     The defendant excepted to the plaintiff's particulars of claim on the ground that they lacked averments necessary to sustain a cause of action. Mall AJ upheld the exception with costs, including the costs of two counsel. With leave of the Court a quo the plaintiff appeals against the whole of the judgment. 
B     The terms of the first and second agreements are set forth in paras 5-12 of the particulars of claim. The main content of these paragraphs may be shortly stated. The first agreement was concluded in June 1987 between the plaintiff and Emopesca EE ('Emopesca'). In terms thereof the plaintiff undertook, against payment of a certain contract price, to overhaul two fishing trawlers, the Sistallo and the Fontaeo , including the C reconditioning of their diesel engines, within a period of 12 weeks of a defined date. If this period were exceeded, the plaintiff would be liable to Emopesca for penalties. After September 1988 the first agreement was varied by a further agreement that, while the Sistallo would still be reconditioned, the Fontaeo would be scrapped, save that its two engines D would be reconditioned by using parts from the two engines of the Sistallo . 
    The second agreement, which was concluded in November 1988, was a contract between the plaintiff and the defendant. In terms thereof the reconditioning of the aforesaid two engines would be carried out at a certain contract price by the defendant as a subcontractor to the first agreement. The defendant would use the spares available from all four E engines. Prior to delivery the engines would be thoroughly tested on a test-bed and the engines would be installed and run in by the defendant. The defendant's standard conditions of contract would apply to the second agreement. 
    In June 1989 Emopesca and the plaintiff and the defendant agreed to vary F the first and second agreements. The estimated budget price for completion of the two engines was increased and time limits were set for the reconditioning of the two engines by the defendant. During September 1989 the plaintiff and the defendant further varied the second agreement by agreeing (i) that prior to delivery the engines would not be run on a test-bed; (ii) the engines would be installed in the Sistallo by a G technician of the defendant assisted by labour from the plaintiff; and (iii) the engines would be commissioned by the defendant after they had been installed in the Sistallo . 
    The performance of the engines after they had been installed is described in paras 13-17 of the particulars of claim. They initially ran H successfully for some 30 hours. On 9 January 1990, when tested under full load conditions, the port engine failed within five minutes. Both engines were removed and stripped and found to have been damaged during their commissioning. The engines were taken to the defendant's premises where they were once again stripped and overhauled, whereafter at the beginning of March 1990 the defendant returned the engines to the Sistallo . On 28 I March 1990, and after being installed, the port engine was tested at Durban and again failed. Both engines were again removed, stripped and found to be damaged. 
    The computation of the damages claimed by the plaintiffs from the defendant is set forth in paras 23-25 of the particulars. The plaintiff alleges (i) that in terms of the first agreement it was obliged to buy two J new 
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A engines for use in the Sistallo at a cost of R199 646; (ii) that it suffered damages in the sum of R745 839, being wasted costs for items installed on the Sistallo which were destroyed during the refitting of the engines, items which became redundant when the new engines were installed, labour and wasted fuel costs; (iii) that it suffered loss and damages in the sum of R536 694,48, being the total of penalties payable by it to B Emopesca and loss of interest on the contract price payable by Emopesca calculated from 12 November 1989 to 31 May 1990. 
    Mention has already been made of the fact that it was a term of the second agreement that the defendant's standard conditions of contract ('the SCC') would apply thereto. The plaintiff annexed to its particulars C of claim a copy of the SCC. The exception noted by the defendant is based on the provisions of clause 8 of the SCC, in which reference is made to the defendant as 'IMS'. That clause is in the following terms: 
    'Whilst reasonable care will be taken to ensure that first class materials and workmanship will be used in the execution of the contract IMS will not be liable for any loss or damages whatsoever, direct or D indirect, including penalties or liquidated damages, including consequential damages, due to late or defective delivery, defective, faulty or negligent workmanship or material, or to any act, default or omission of its employees, suppliers or subcontractors, unless specifically negotiated with IMS and confirmed in writing. Any claim shall be limited to the repair or replacement of any defective or deficient E parts, it being at the discretion of IMS whether to repair or replace in every instance. It is a condition precedent to any such claim that the defective or deficient parts shall be delivered at the purchaser's expense to an IMS workshop or a workshop nominated by IMS.' 
In its notice of exception the defendant recited the provisions of clause F 8 of the SCC and then stated: 
    'The amounts claimed by the plaintiff in paras 23, 24 and 25 are damages in respect of which liability is excluded in terms of the said clause.' 
    The allegations in paras 13-17 of the particulars of claim, in which the performance of the engines subsequent to their installation in January G 1990 is described, have already been summarised. At this juncture it is convenient to see in what fashion the plaintiff characterised the defendant's alleged breaches of the second agreement on which the claim for damages is based. This appears from the averments set forth in paras 18 (a) and 18 (b) of the particulars of claim, which are quoted hereunder in full: 
    H '18 (a) The first defendant accordingly breached its obligations in terms of the second agreement, as amended, in that: 
       (i)     it supplied to the vessel on the first occasion two engines that, as a result of negligence or defective workmanship on the part of the first defendant's employees, had not been reconditioned to a reasonable and acceptable standard; I 
       (ii)     it supplied to the vessel on the second occasion two engines that, as a result of negligence or defective workmanship on the part of the first defendant's employees, had not been reconditioned to a reasonable and acceptable standard. 
    18 (b) The first defendant's breaches aforesaid constituted fundamental breaches of its obligations in terms of the second agreement J in that: 
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A        (i)     its reconditioning of the two engines in terms of that agreement; and/or 
    (ii)     its performance in terms of that agreement; 
    were both totally ineffective and useless for the purpose for which they were intended.' 
B     Clause 8 of the SCC contains a limitation of liability clause couched in the widest possible terms. On the face of it the exclusion of liability 'for any loss or damages' in the clause refers to every kind of loss or damages. The damages claimed by the plaintiff are alleged to flow from 'negligence or defective workmanship' of the defendant's employees. Clause 8 specifically excludes liability for damages 'due to . . . defective . . C . or negligent workmanship . . . or to any act, default or omission of its employees . . .'. If clause 8 means what it says then it relieves the defendant from liability for loss flowing from precisely the breaches of contract pleaded by the plaintiff in para 18 of its particulars. 
    Mr Shaw , who argued the appeal on behalf of the plaintiff, sought to D avoid such a construction of clause 8 by reliance on two alternative arguments. The first argument was based on the introductory words which preface the exclusionary provisions and which read: 
    'Whilst reasonable care will be taken to ensure that first class materials and workmanship will be used in the execution of the contract. . . .' 
E Mr Shaw submitted that the words just quoted created on the part of the defendant a contractual obligation which operated reciprocally with the exclusionary provisions in the remainder of clause 8. From this it followed, so the argument proceeded, that in order to invoke the protective effect of the exclusionary provisions, it was a legal precondition that the defendant should plead and prove that it had F discharged its obligation stipulated in the opening words. This argument appears to me to be untenable. In Agricultural Supply Association v Olivier 1952 (2) SA 661 (T) (Olivier's case), the issue on which an appeal from the magistrate's court turned was the meaning of a non-warranty clause by which the supplier of seeds excluded its liability in certain G circumstances. It was held that no cause of action on the part of the buyer lay, and that the exclusion of liability was unaffected by a statement preliminary to the operative clause that the supplier took 'the utmost care to supply seeds, plants, etc, true to name and character'. De Wet J (at 664B-H) endorsed, as being in accordance with our law, and H applied the following principle cited by Halsbury's Laws of England vol 10 para 352 (Hailsham ed): 
    'In the construction of an instrument the recitals are subordinate to the operative part, and consequently, where the operative part is clear, this is treated as expressing the intention of the parties, and it prevails over any suggestion of a contrary intention afforded by the recitals.' 
Olivier's case supra was discussed in Wijtenburg Holdings, trading as I Flaming Dry Cleaners v Bobroff 1970 (4) SA 197 (T) . In the latter case Viljoen J (at 206G) and Phillips AJ (at 214C) came to the conclusion that the decision in Olivier's case was clearly wrong. I am, with respect, unable to agree with that conclusion. 
    In the instant case the operative part of clause 8 appears to me to be J both clear and unambiguous. It is unnecessary to enlarge upon this topic 
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A because in any event it seems to me that in the present case the recitals do not in fact reflect any intention contrary to the operative part. The recitals are ushered in by the word 'whilst'. It seems to me that it would involve a strained and unnatural interpretation to read the recitals as meaning: 
    'On condition that reasonable care will be taken to ensure. . . .' 
B I agree with Mr Wallis , who appeared for the defendant, that the recitals are properly to be construed as signifying no more than 
    'Notwithstanding the fact that reasonable care will be taken to ensure. . . .' 
There is, I consider, a compelling reason which militates against the C interpretation supported by counsel for the plaintiff. That interpretation would create an antithesis between the recitals and the operative part which would entirely deprive the exclusionary provisions of contractual force. 
    I turn to Mr Shaw's alternative argument. While conceding that clause 8 used words of wide import, counsel pointed out that its exclusionary terms D did not cover the eventuality of 'complete non-performance' on the part of the plaintiff. Next it was urged upon us that no sensible reason existed for drawing a distinction between (a) the situation in which a party contractually bound makes no attempt whatever to perform his part of the contract and (b) the situation in which the contracting party makes E attempts towards performance which are completely ineffectual. In neither case, so it was said, does any benefit accrue to the other party to the contract. Since in para 18 (b) of its particulars the plaintiff had pleaded 'complete non-performance', it was submitted that clause 8 did not relieve the defendant from liability for the plaintiff's loss. 
    I am unable to accept Mr Shaw's alternative argument. Its roots are to F be found in the outmoded English doctrine of fundamental breach which, in the matter of interpreting exemption clauses, has never been part of our law. According to the doctrine, if I understand it correctly, the position in English law was at one stage thought to be that an exemption clause, no matter how widely expressed, availed the party seeking to invoke it when G he performed his contract in essential respects. It did not avail him when he was guilty of a breach going to the root of the contract - see the remarks of Denning LJ in Karsales (Harrow) Ltd v Wallis [1956] 2 All ER 866 (CA) at 868I-869A. The effect in the current state of English law of a 'fundamental breach' of contract upon a provision in the contract exempting the party from liability is stated thus by Halsbury's Laws of H England 4th ed vol 9 para 372 at 247-8: 
    'At one time it was considered that there was a rule of law whereby no exclusion clause could protect a party from liability for a "fundamental breach" or breach of a "fundamental term" of the contract. It is now clear that no such rule of law exists and that the earlier cases are only justifiable on grounds of construction of the individual contract I involved. The true principle is that in all cases the question is one of construction, and the court must determine whether the exclusion clause is sufficiently wide to give exemption from the consequences of the breach in question. If the clause is sufficiently wide the result may be that the breach in question is reduced in effect or not made a breach at all by the terms of the clause, notwithstanding that without the clause it would be a breach of sufficient gravity to allow the other party to be discharged J from the contract.' 
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A See, further, Suisse Atlantique Société d'Armement Maritime SA v NV Rotterdamsche Kolen Centrale [1966] 2 All ER 61 (HL); Photo Production Ltd v Securicor Transport Ltd [1980] 1 All ER 556 (HL); Ailsa Craig Fishing Co Ltd v Malvern Fishing Co Ltd and Another et e contra [1983] 1 All ER 101 (HL). 
    A South African decision on which Mr Shaw sought to rely was B Hall-Thermotank Natal (Pty) Ltd v Hardman 1968 (4) SA 818 (D) . In that case, which also involved the construction of an exemption clause, it was argued (see at 834 in fin) that the clause would not protect the plaintiff in a case of fundamental breach of contract. The Court found that there was a fundamental breach and upheld the argument (836E). The learned Judge C (Henning J) began by saying (at 835B-C) that he knew of no rule of our law to the effect that an exemption clause did not avail a party who had committed a fundamental breach of contract. That notwithstanding he went on to say (at 835E-F): 
    'In spite of the emphatic language of the exemption clause in this case D it appears to me that the parties could hardly have intended that the plaintiff would be exonerated from liability if it failed to perform its obligations at all, or if its performance proved useless, or if it committed a breach going to the root of the contract. After all the parties must have had in mind that both of them would carry out the terms of the contract. It is most unlikely that they contemplated that the plaintiff would be excused from the consequences of a fundamental breach. E The clause is in my view to be construed as affording limited protection to the plaintiff against faults or imperfections in the product of its labours, which is otherwise substantially in accordance with the contract. 
    Mr Feetham conceded that, if the plaintiff committed a fundamental breach, or a breach which went to the root of the contract, the exemption clause would not apply.' F 
In my judgment the concession by counsel to which Henning J referred was incautiously made, and it represents an incorrect statement of the legal position. So too does the learned Judge's consequential finding (at 836E) 
    '. . . that a complete failure of the plant entitled the defendant to repudiate the contract. I am satisfied that the exemption clause does not operate. . . .' G 
    In the instant case one is not concerned with total non-performance on the part of the defendant in the sense that the defendant did nothing whatever to perform under the second agreement. It is therefore unnecessary to consider whether, had there been such complete non-performance, the defendant would have been able to invoke the H protection of clause 8. Here the defendant in fact performed, however much such performance may have disappointed the expectations of the plaintiff. 
    The extent of positive malperformance may no doubt in a particular case be such that the plaintiff is no better off than he would have been had the defendant been guilty of total non-performance. In my view, however, total non-performance on the one hand and positive malperformance on the I other are in the law of contract two separate and distinct concepts; and it is impermissible to treat them as being identical. The extent of a breach and the question whether it is fundamental or goes to the root of the contract are matters relevant in determining whether there is a right of rescission. But the fact of a fundamental breach is irrelevant and alien to the construction of an exemption clause and cannot govern its J compass. In 
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A the instant case the exemption in clause 8 serves to protect the defendant even if it were to have committed a fundamental breach of the second agreement. Compare the remarks of Didcott J in Government of the Republic of South Africa (Department of Industries) v Fibre Spinners & Weavers (Pty) Ltd 1977 (2) SA 324 (D) at 339B-F. 
[bookmark: 0-0-0-231505]B     In my judgment Mall AJ correctly upheld the defendant's exception. Counsel were ad idem that, should this Court so conclude, the order in the Court a quo should be altered to provide for the striking out of paras 23, 24 and 25 of the particulars of claim and the prayer relating thereto. Although that is how the prayer to the notice of exception read, Mall AJ merely allowed the exception with costs. The question arises whether C counsel's suggestion should be followed. I do not think so. The nature and effect of an order upholding an exception to a combined summons on the ground that it does not disclose a cause of action were recently considered in the as yet unreported judgment of this Court in the case of Group Five Building Ltd v Government of the Republic of South Africa (case No 400/91, delivered on 18 February 1993) * . At page 26 of the typed D judgment Corbett CJ said the following: 
    'As far as I am aware, in cases where an exception has successfully been taken to a plaintiff's initial pleading, whether it be a declaration or the further particulars of a combined summons, on the ground that it discloses no cause of action, the invariable practice of our Courts has been to order that the pleading be set aside and that the plaintiff be E given leave, if so advised, to file an amended pleading within a certain period of time.' 
In the present case an order upholding the defendant's exception results in the plaintiff's particulars of claim against the defendant (the first defendant in the action) having to be set aside. It is ordered as follows: 
F     (1)     The appeal is dismissed with costs, including the costs occasioned by the employment of two counsel. 
    (2)     The order of Mall AJ is altered to read: 
       ' (a)     The exception is upheld. 
       (b)     The plaintiff's particulars of claim as against the first defendant are set aside and the plaintiff is given leave, if so G advised, to file amended particulars of claim within 30 days. 
       (c)     The plaintiff is to pay the costs, including the costs occasioned by the employment of two counsel.' 
    (3)     The period of 30 days referred to in para 2 (b) above will run from date of delivery of this judgment. H 
    Smalberger JA, F H Grosskopf JA, Van Coller AJA and Kriegler AJA concurred. 
    Appellant's Attorneys: Cox Yeats , Durban; Honey & Partners , Bloemfontein. Respondent's Attorneys: Shepstone & Wylie , Durban; Webbers , I Bloemfontein. 
 
* Now reported as Group Five Building Ltd v Government of the Republic of South Africa (Minister of Public Works and Land Affairs) 1993 (2) SA 593 (A) - Eds. 
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A 
[zFNz] Flynote : Sleutelwoorde 
Landlord and tenant - Lease - Lessee suffering damage as result of fire alleged to have been started by lessor - Lessor alleged to have been negligent in and about fire - Lessor invoking term in B lease - Term not wide enough to cover negligence of servants of lessor. 
[zHNz] Headnote : Kopnota 
The plaintiff had instituted action against the defendant claiming damages alleged to have been sustained as the result of a fire started and maintained by the defendant's servants, and which spread to the property occupied by the plaintiff under a lease from the defendant. The plaintiff averred that the defendant had negligently failed to take proper steps to keep the fire from spreading and negligently failed to C control the fire. In the main plea the defendant denied the averments of the plaintiff. It now sought to amend its plea by the addition of the following paragraph: that in terms of the agreement of lease the defendant was not liable to the plaintiff. The agreement provided that the defendant was not to be responsible for any damage done to the plaintiff's stock-in-trade, books . . . kept on the leased premises, or to any person whomsoever as a result of rain, the flow of stormwater, wind, hail, lightning, fire, action of the elements, or by reason of riots, strikes, the King's enemies, any act of God or force major, or as D a result of any other cause whatsoever. 
Held , that the words in the clause, in their ordinary meaning, were not wide enough to cover negligence on the part of the servant of the proferens (the defendant). Amendment accordingly refused. E 
[zCIz] Case Information 
Application to amend a plea. The nature of the pleadings appears from the reasons for judgment. 
C. S. Margo, Q.C. , (with him L. E. M. Goldsmid) , for the plaintiff. 
H. J. Hanson, Q.C. , (with him N. Philips) , for the defendant. 
Cur. adv. vult. 
F Postea (April 19th). 
[zJDz] Judgment 
KUPER, J.: This is an application by the defendant for leave to amend its plea to the declaration filed by the plaintiff by the addition of an G alternative plea. Mr. Margo , who appears for the plaintiff, has objected to the amendment on the ground that it would disclose no defence in law. 
The plaintiff's claim is for the damages which it alleged it sustained as the result of a fire which was started and maintained by servants of the defendant and which spread to property occupied by the plaintiff and H which consumed large stocks of the plaintiff's paper which was used for the manufacture of its cardboard products. It was alleged that the defendant negligently failed to take proper steps to keep the fire from spreading, and negligently failed to control the fire. In the alternative it was alleged that a quantity of waste material lying on the defendant's property caught fire, that this material was inflammable and highly combustible, that it was placed in close proximity to the plaintiff's property thereby creating a fire hazard to the plaintiff's stocks 
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and that the defendant negligently failed to take reasonable steps to ensure that there was no outbreak of fire in the waste material. In the main plea the defendant denied that the fire commenced in the waste material and that its servants were negligent in any respect. 
The proposed amendment reads as follows: 
    ' (a)     On or about the 19th April 1955 at Johannesburg, the plaintiff and A the defendant entered into a written agreement of lease, in terms of which the defendant let to the plaintiff, which hired from it, for storage purposes, the piece of ground referred to in para. 3 of plaintiff's declaration. 
    (b)     On the 10th October 1958, the said agreement of lease was still of full force and effect between the parties, and the plaintiff was in occupation of the said piece of ground under and in terms thereof. 
    (c)     It was a term of the said agreement that the defendant was not to B be responsible for any damage done to the plaintiff's stock-in-trade, books, papers or other articles kept in the leased premises, or to any person whomsoever as a result of rain, the flow of storm water, wind, hail, lightning, fire, action of the elements, or by reason of riots, strikes, the King's enemies, any Act of God or force major, or as a result of any other cause whatsoever. 
    (d)     In the premises the defendant is not responsible for any damage done to the plaintiff's stock-in-trade by fire.' 
C I was asked, by consent, to regard as though alleged by the plea the fact that the property let by the defendant to the plaintiff consisted of a piece of vacant ground adjacent to the factory premises of the defendant (the defendant being a manufacturer of furniture and D mattresses) and that the plaintiff hired the property in order to store its stocks of paper thereon, and to assume that the lease itself had been incorporated in the plea. 
There was no real dispute between the parties on the principles which should be invoked in order to determine whether an exclusionary clause in a contract is sufficiently wide to relieve a negligent party from E liability for damages flowing from his negligence. These principles are conveniently summarised in the case of Canada Steamship Lines Ltd v The King , 1952 A.C. at p. 208, as follows: 
    (1)     If the clause contains language which expressly exempts the person in whose favour it is made (hereafter called proferens ) F from the consequence of the negligence of his own servants, effect must be given to that provision. 
    (2)     If there is no express reference to negligence, the Court must consider whether the words used are wide enough, in their ordinary meaning, to cover negligence on the part of the servants of the proferens . If a doubt arises at this point, it must be resolved against the proferens in accordance with art. G 1019 of the Civil Code of Lower Canada: 
          'In cases of doubt, the contract is interpreted against him who has stipulated and in favour of him who has contracted the obligation.' 
       H (This article expresses the South African Law on the method of construction of a document.) 
    (3)     If the words used are wide enough for the above purpose, the Court must then consider whether the head of damage may be based on some ground other than negligence. The other ground must not be so fanciful or remote that the proferens cannot be supposed to have desired protection against it; but subject to this qualification, the existence of a possible head of damage 
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       other than that of negligence is fatal to the proferens even if the words used are prima facie wide enough to cover negligence on the part of his servants. (See also Frocks Ltd v Dent and Goodwin (Pty.) Ltd. , 1950 (2) SA 717 (C) .) 
A I turn to a consideration of the clause itself. Mr. Margo contended that each head of damage could flow from a defenct in the premises leased; for example, he said that as a result of rain the ground might become so sodden as to be unfit for the purpose for which it was let. The purpose of the clause however was to relieve the lessor from B liability for the value of the stocks of paper if those stocks were damaged by rain. Mr. Margo furthermore found it impossible to suggest in what manner the defendant might become liable because of a defent in the premises for damage caused by the King's enemies, an Act of God or force major . Mr. Hanson , on the other hand, contended that each head could flow from something done on what he described as the dominant tenement C (the defendant's property) which would cause damage to the plaintiff's stocks, and he submitted that as the clause was inappropriate to a lease of vacant ground it was necessary to give the clause the meaning he suggested in order to give it validity bearing in mind the fact that the defendant was conducting its manufacturing operations next door and that it had quantities of waste material which it would have to destroy. By D the exercise of considerable ingenuity Mr. Hanson was able to suggest possibilities in regard to many of the heads but he too was unable to give any rational meaning to the words 'the King's enemies, Act of God or force major' as used in the clause. It seems to me however that there E is no need to seek any meaning beyond the ordinary grammatical meaning of the words. It is certain that the plaintiff's stocks of paper could in fact be damaged as the result of any one of the causes specified, for example an earthquake could cause considerable damage and so could the King's enemies. It may well be that in such an event the lessor would F not be liable for the damage but the clause was inserted in order to make assurance doubly sure. No question of negligence was envisaged, for every head of damage was due to something beyond the lessor's control, and it follows in my view (in terms of rule 2 enunciated above) that the words used are not wide enough, in their ordinary meaning, to cover negligence on the part of the servants of the proferens . 
G I would add that it is probable that the word 'fire' as used in the clause did not apply to a man-made fire. The word appears in the first series namely 'rain, the flow of storm water, wind, hail, lightning, fire, action of the elements' and in that setting the word fire must refer to a phenomenon of nature. A man-made fire caused by riots, H strikes or the King's enemies is included in the second series of events and no other kind of man-made fire was contemplated. But be that as it may, the conclusion to which I have come is that the clause does not refer to claims for damages due to negligence on the part of the defendant's servants in their capacity as agents for the lessor and certainly not to claims for damages due to such negligence when the servants are acting as agents of the defendant in the conduct of its ordinary business and not as agent for the lessor in the performance of 
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the lessor's obligations in terms of the lease. It follows therefore that Mr. Margo's objection must be sustained and the application to amend the defendant's plea refused. 
Plaintiff's Attorney: H. A. Damant . Defendant's Attorneys: N. Werksman, Hyman, Barnett & Partners. 
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C 
[zFNz] Flynote : Sleutelwoorde 
Contract - Construction - Lease of burglar alarm - Lease containing exemption clause - Lessor not liable for 'any reason' - Lessee suffering loss due to alarm becoming inactive - Such due to lessor's negligence - Clause not excluding lessor from liability. 
[zHNz] Headnote : Kopnota 
D The defendant leased, installed and maintained radio operated burglar alarms and clause 23 of the lease provided that 'the lessor shall not be liable for any damage whatsoever, whether by burglary or any other means, caused to the lessee by non-operation of the alarm for any reason, and whether the lessor was aware of such non-operation or E not. The lessor undertakes to take all reasonable steps to repair the damage reported as soon as reasonably possible'. The plaintiff, a lessee of such an alarm, had had two burglaries and it appeared that the alarm had not functioned due to the negligence of the defendant's servants in that a short circuit bridge had been left in position resulting in the whole system being inactivated. This inactivation amounted to a breach of an implied term that the defendant would maintain and repair the system competently and not negligently. The plaintiff sued the defendant for the loss suffered. The defendant F excepted to the claim as disclosing no cause of action because of the exemption clause. 
Held , that the words 'any reason' meant any physical cause. 
Held , further, that, since the defendant had not expressly covered itself for negligence nor used words so wide as to include negligence and all other causes of action, the clause must be construed so as to exclude negligence from its ambit, i.e. the lessor was not exempted from liability for negligence. G 
[zCIz] Case Information 
Exception to a claim. The nature of the pleadings appears from the reasons for judgment. 
B. R. Bamford , for the excipient (defendant). 
J. J. Fagan, S.C. , for the respondent (plaintiff). 
H Cur. adv. vult. 
Postea (April 18th). 
[zJDz] Judgment 
BAKER, A.J.: This is an exception to plaintiff's particulars of claim. Plaintiff is a jeweller who at all material times conducted a business in Woodstock, Cape. Defendant is a company whose business is leasing, installation and maintenance of radio operated burglar alarms in premises 
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whose occupiers desire such alarm to be installed for protection, or at least warning, against the activities of housebreakers. Defendant does not sell alarm systems to its customers but installs them as required A and charges rent for this service. The alarm systems all communicate with a central headquarters and if a breaking-in occurs at any premises wired for an alarm system by defendant, the alarm is supposed to sound in the aforementioned headquarters. A watch is maintained at these headquarters, and as soon as an alarm sounds, the point of origin is determined and the Police and the owner of the premises are notified. B This is, very briefly, how the system is supposed to function. 
In 1964 the parties entered into a written contract in terms of which defendant installed and agreed to maintain in proper working order for three years, an alarm system in plaintiff's premises in Woodstock, which contract was tacitly renewed for a further three years on the terms set C out in the original contract. The period of renewal having a bearing on the present matter was from 16th November, 1967 to 15th November, 1970. 
Relevant clauses in the contract are the following: 
    '15.     The alarm shall be installed by the lessor in such a manner as to protect against burglary the following points of the building: All the doors, windows and ceilings and the wooden D section above the two front doors, including the small room at the back. 
    20.     The lessor undertakes to service and repair the alarm at its own expense and to replace all defective parts becoming such by reasonable wear and tear. 
    21.     The lessor undertakes to inspect and service the alarm at regular intervals. 
    22.     The lessee shall immediately notify the lessor of damage to or defects in the alarm and the lessor shall commence repairs to E the alarm within 24 hours of such notification. Should the lessor fail to commence repairs within the said period, the lessee shall be entitled to deduct from the next payment of rent 1/720th of a month's rental for each hour exceeding 24 during which the alarm is not in working order. 
    23.     The lessor shall not be liable for any damage whatsoever, whether by burglary or any other means, caused to the lessee by non-operation of the alarm for any reason, and whether the F lessor was aware of such non-operation or not. The lessor undertakes to take all reasonable steps to repair the damage reported as soon as reasonably possible.' 
During the night of 25th - 26th April, 1969, a burglary occurred on plaintiff's premises; the alarm did not function at all; the housebreaker (s) suffered no interruption; and plaintiff suffered a loss of almost R4 500 being the value of watches and jewellery stolen. 
G Plaintiff's case is set out in two paragraphs of his particulars of claim. These are the following: 
    '7.     (a)     In terms of the said agreement defendant was obliged to maintain and repair the said burglar alarm. It was furthermore an implied term of the said agreement that such maintenance and repair would be done competently and not negligently. 
       (b)     The said burglary was caused by defendant's failure from 16th H February, 1969 until after the said burglary to remove a bridge from the burglar alarm circuit which failure constituted a breach by defendant of the said implied term. 
    8.     Alternatively to para . 7 above: 
    The burglary was the result of and was caused by the sole negligence of defendant, who was negligent in one or more of the following respects: 
       (i)     Having inserted a bridge in the burglar alarm circuit when a display window on plaintiff's said premises was broken on 16th February, 1969, defendant failed to remove the bridge when the window was repaired; 
       (ii)     defendant, after the said window was repaired, failed to inspect the said burglar alarm circuit to see whether the bridge was removed; 
1973 (3) SA p649 
BAKER AJ 
       (iii)     defendant, after the said window was repaired, failed to test the said burglar alarm circuit; 
       (iv)     defendant failed to inform plaintiff that the burglar alarm circuit protecting the said display window was inoperative.' 
In reply to a request for further particulars plaintiff 
A        (i)     alleged that the burglary would not have occurred but for the failure to remove the bridge from the alarm circuit; 
       (ii)     conceded that if the alarm had been operative at the relevant time it would not have deterred the burglar (s) 'by some audial, visual, tactile or other means'; 
       (iii)     alleged that the alarm, if operative, would have alerted B defendant's servants, the Police, one M. Galloon, or failing him, the plaintiff himself; and 
       (iv)     alleged that the burglar (s) would have been deterred by the arrival of defendant's servants and/or the Police and/or one M. Galloon and/or plaintiff himself and/or other persons at C the request of the former. 
Defendant thereupon excepted to the claim as being bad in law in that the particulars lacked averments necessary to sustain the action, because: 
'     (a)     Plaintiff's cause of action is defendant's alleged wrongful act in failing to remove a bridge from the burglar alarm circuit supplied to plaintiff by defendant in terms of a written agreement, a copy of which is annexed to the said particulars, and marked 'A'. 
D     (b)     Para. (23) of the said Annexure 'A' provides as follows: 
    'The lessor shall not be liable for any damage whatsoever, whether by burglary or any other means, caused to the lessee by non-operation of the alarm for any reason, and whether the lessor was aware of such non-operation or not. The lessor D undertakes to take all reasonable steps to repair the damage reported as soon as reasonably possible.' 
    (c)     In the premises, and ex facie the said particulars read with Annexure 'A' defendant is not in law liable to plaintiff on the particulars as presently formulated and averred.' 
I may say in initio that the word 'damage' in the first sentence of para. 23 of the contract was accepted by counsel on both sides as meaning patrimonial loss. It was also accepted by both counsel, on the F suggestion of the Court, that the second sentence of para. 23 (which sentence was typed into the paragraph the rest of which was printed, as is the whole contract, save for a few other, irrelevant, typed insertions) really belonged in para. 22, which refers to physical damage to the alarm system installed in the premises and to defendant's duty to G attend to the same. For present purposes, therefore, para. 23 may be read as containing only the first sentence set out above. 
The facts which must be regarded as proved for the purposes of this exception are therefore the following: 
    (a)     Defendant undertook to install and maintain a burglar alarm in H plaintiff's premises in terms of the written contract annexed to the pleadings; 
    (b)     defendant installed the alarm; 
    (c)     in February, 1969 a burglary occurred at plaintiff's premises, the alarm was damaged in the process and was repaired by defendant; 
    (d)     through the negligence of its servants a short-circuit bridge was left in position and this resulted in the whole system being inactivated. 
1973 (3) SA p650 
BAKER AJ 
There was in effect no alarm system at all from the date of the repairs onwards; 
    (e)     on 26 April, 1969, a second burglary occurred and by reason of the inactive alarm system the burglar (s) were apparently left A undisturbed and were able to make off with almost R4 500 worth of goods. 
    (f)     the inactivation of the alarm system amounted to a breach of an implied term of the contract that defendant would maintain and repair the system competently and not negligently; 
B alternatively, it amounted to negligence in four respects, stated above. 
The plaintiff, in other words, alleges negligence in contract and negligence in delict, and the question before the Court is whether the C exemption clause in the contract serves to protect the defendant against liability for its own negligence. 
In view of the (assumed) fact that defendant, upon the conclusion of the repairs necessitated by the February burglary, had delivered back to plaintiff an alarm system that was not an alarm system at all, being D entirely useless for its purpose, I was for a time inclined to the view that there had been such a gross breach of contract here that defendant could not rely on the exemption clause at all. But the exception was not argued on that basis, and I am satisfied that counsel for plaintiff rightly refrained from taking the point that there had been a 'fundamental breach' of the contract, as the English Courts describe it, E or a breach going to the root of the contract, as our Courts usually describe it. In the earlier English cases the view is expressed that a fundamental breach vitiates an exemption clause altogether (Cheshire and Fifoot, Contract , 8th ed., pp. 136 - 139; Karsales (Harrow) Ltd . v Wallis , (1956) 2 All E.R. 866; Sze Hai Tong Bank Ltd . v Rambler Cycle Co. Ltd. , (1959) 3 All E.R. 182; Kenyon, Son and Graven Ltd . v Baxter F Hoare & Co. Ltd. and Another , (1971 2 All E.R. 708; Weeramantry, Contracts , vol. 2, secs. 607, 608), and it has been indicated that this doctrine might be part of our law ( Wijtenburg Holdings, Trading as Flaming Dry Cleaners v Bobroff , 1970 (4) SA 197 (T) at p. 211, citing the Karsales case, supra , and Hall-Thermotank Natal (Pty.) Ltd . v. G Hardman, 1968 (4) SA 818 (D) at p. 853 (a misprint for '835')), but the matter is, with respect, not free from doubt, and the better view seems to be that in English law not even a fundamental breach automatically debars a contracting party from invoking the protection of an exemption clause; if the other party sees fit to agree to it, the proferens may competently insert into a contract a claim which will H protect him from liability even for his own wilful default; and whether such a clause has such an effect or not becomes in the last resort a question of interpretation ( Suisse Atlantique, etc . v Rotterdamsche Kolen Centrale , (1966) 2 All E.R. 61 (H.L.) at p. 69B - G; Weeramantry, op. cit. , sec. 609). The view of HENNING, J., in the Hall-Thermotank case, supra , is to the same effect; and, with respect, seems to me to be the correct view (see 1968 (4) SA at p. 835A - C). 
The approach of a Court to a problem of the nature of the present 
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has been stated in a number of English cases. In 1922 SCRUTTON, L.J., said this: 
    'In construing an exemption clause certain general rules may be applied: First , the defendant is not exempted from liability for the negligence of his servants unless adequate words are used; secondly , the liability A of the defendant apart from the exempting words must be ascertained; three , the particular claim in question must be considered; and if the only liability of the party pleading the exemption is a liability for negligence, the clause will more readily operate to exempt him.' 
(See Rutter v Palmer , (1922) 2 K.B. 87 at p. 92). 
This passage has been relied upon in many subsequent cases (see, e.g., White v John Warrick & Co. Ltd. , (1953) 2 All E.R. 1021 at p. 1027B; B The Ballyalton, (1961) 1 All E.. 459 at p. 463B). In 1972 the last part of this passage was explained by SALMON, L.J., who adopted the principles enunciated by SCRUTTON, L.J., with one word of warning, namely, that SCRUTTON, L.J., had not said that 
    'if the only liability of the party pleading the exemption is a C liability for negligence, the clause will necessarily exempt him' 
but that 
    'if the only liability of the party pleading the exemption is a liability for negligence, the clause will more readily operate to exempt him' 
and pointed out there are many cases in the law reports dealing with D exemption clauses, and in every case it comes down to a question of construing the alleged exemption clause which is then before the Court ( Hollier v Rambler Motors (AMC) Ltd. , (1972) 1 All E.R. 399 at p. 405A - B). 
In 1952 the principles to be applied by a construing Court were stated by the Judicial Committee of the Privy Council in an appeal from the Supreme Court of Canada, per Lord MORTON OF HENRYTON: 
    E 'Their Lordships think that the duty of a Court in approaching the consideration of such clauses may be summarised as follows: 
    (1)     If the clause contains language which expressly exempts the person in whose favour it is made (hereafter called 'the proferens') from the consequence of the negligence of his own servants, effect must be given to that provision... 
    (2)     If there is no express reference to negligence, the Court must F consider whether the words used are wide enough, in their ordinary meaning, to cover negligence on the part of the servants of the proferens . If a doubt arises at this point, it must be resolved against the proferens in accordance with article 1019 of the Civil Code of Lower Canada: 
    'In cases of doubt, the contract is interpreted against him who has stipulated and in favour of him who has contracted the obligation.' 
    (3)     If the words used are wide enough for the above purpose, the G Court must then consider whether 'the head of damage may be based on some ground other than that of negligence', to quote again Lord GREENE in the Alderslade case. The 'other ground' must not be so fanciful or remote that the proferens cannot be supposed to have desired protection against it, but subject to this qualification, which is no doubt to be implied from Lord GREENE'S words, the existence of a possible head of damage other than that of negligence is fatal to the proferens even if the H words are prima facie wide enough to cover negligence on the part of his servants.' 
(See Canada Steamship Lines Ltd . v The King , (1952) A.C. 189 at p. 208; (1952) 1 All E.R. 305 at p. 310A - D). This statement of the principles to be applied is rather more detailed than the statement in Rutter v Palmer but, as can be seen, is in substance the same. It, too, has been cited in numerous English cases since 1952; and was adopted by KUPER, J., in Cardboard Packing Uitilites (Pty.) Ltd . v Edblo Transvaal Ltd. , 1960 (3) SA 178 (W) at pp. 179 - 180. 
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I propose to follow the approach laid down in the Canada Steamship Lines case. 
There is no express or explicit reference to negligence in clause 23 of the contract in the present case. It therefore becomes necessary to A proceed to the second stage of the enquiry. 
The question here is whether, in the absence of express reference to negligence in clause 23, the language of clause 23 is wide enough to cover negligence on the part of the defendant's servants. As I understand the principle, the exception clause is to be considered at B face value and in isolation (cf. the first two lines on p. 209 of the 1952 A.C. report). Now this clause, taken in isolation, can be construed as referring to all conceivable reasons for a non-operation of the alarm. The negligence of workmen is one reason why the alarm might fail to function after being repaired, and it could be argued that this likelihood was something the defendant had in mind when inserting clause C 23 into the contract, and that although the word 'negligence' is not used in the exemption clause, the clause would prima facie convey to any ordinary, literate and sensible person that the lessor may have inserted that clause in order to exclude its liability for, inter alia , the negligence of its servants responsible for attending to the alarm system D installed in plaintiff's premises. The words used in clause 23 are 
    '... not... liable for any damage whatsoever... caused... by non-operation of the alarm for any reason', 
and the words 'for any reason' are extremely wide. 
There is therefore room for an argument that prima facie and on the E ordinary grammatical meaning of clause 23 read in isolation the negligence of defendant's servants can be included in the 'reasons' exempting defendant from liability if the alarm fails to operate. I assume for present purposes that negligence is included. 
This brings me to the third principle enunciated in the Canada Steamship Lines case, supra , namely, that if the exemption clause is wide enough F to cover negligence on the part of the servants of the proferens, the Court must consider whether negligence is the only head of damage contemplated by the clause, or whether damages may be claimed on some other ground; the existence of a possible head of damage other than negligence being fatal to the proferens even if the words of the G exemption clause are wide enough to cover negligence on the part of his servants (1952 A.C. at p. 208; (1952) 1 All E.R. at p. 310). The Alderslade case contains a well-known passage setting out the general rule to be applied where the Court has to construe an exemption clause which prima facie covers the proferens' own negligence or that of his servants. In Alderslade v Hendon Laundry Ltd. , (1945) 1 All E.R. 244 at p. 245E, Lord GREENE, M.R., said this: 
H     '... where the head of damage in respect of which limitation of liability is sought to be imposed by such a clause is one which rests on negligence and nothing else, the clause must be construed as extending to that head of damage, because if it were not so construed it would lack subject matter. Where, on the other hand, the head of damage may be based on some ground other than that of negligence, the general principle is that the clause must be confined to loss occurring through that other cause to the exclusion of loss arising through negligence. The reason for that is that if a contracting party wishes in such a case to limit his liability in respect of negligence, he must do so in clear terms, and in the absence of such clear terms the clause is to be construed as relating to a different kind of liability and not to liability based on negligence'. 
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Lord GREENE went on to illustrate his point by citing the example of a common carrier, whose liability for loss of his customers' goods could rest upon his own negligence, or upon the fact that he is an insurer (to use a loose expression) of the goods entrusted to him: and his liability A could therefore rest not upon negligence at all but upon the mere fact of his having lost the goods in circumstances disclosing no carelessness on his part. If, therefore, a common carrier wishes to exempt himself from liability for loss of goods and does not make it quite clear that he is desiring to limit it in respect of negligence, the exemption clause will be construed as only extending to his liability on grounds B other than negligence (p. 245F). If, on the other hand, he is not a common carrier but an ordinary carrier he has no absolute liability imposed upon him; he is merely under a duty to take reasonable care; his liability can only be a liability for negligence; and if he resorts to an exemption clause, then unless it is construed so as to cover the case of negligence there would be no content in the clause at all (p. 245G). C That was the principle of interpretation applied in the Alderslade case. The above dictum of Lord GREENE was explained by SALMON, L.J., in Hollier v Rambler Motors (AMC) Ltd., supra at p. 405J to p. 406D: 
    'But counsel for the defendants has drawn our attention to the words used by Lord GREENE, M.R., in delivering the leading judgment in this court, and he contends that Lord GREENE, M.R., was in fact making a D considerable extension to the law as laid down by SCRUTTON, L.J., in Rutter v Palmer . For this proposition he relied on the following passage in Lord GREENE, M.R.'s judgment: 
    'The effect of those authorities can I think be stated as follows: where the head of damage in respect of which limitation of liability is sought to be imposed by such a clause is one which rests on negligence and nothing else. the clause must be construed as extending to that head of damage, because if it were not so construed it would lack subject-matter.' 
    E If one takes that word 'must' au pied de la lettre that passage does support counsel for the defendants' contention. However, we are not here construing a statute, but a passage in an unreserved judgment of the MASTER OF THE ROLLS who was clearly intending no more than to restate the effect of the authorities as they then stood. It is to be observed that MACKINNON, L.J., who gave the other judgment in this court, relied on the rule or principle which he said was very admirably stated by SCRUTTON, L.J., in Rutter v Palmer . He said: 
    F 'Applying that principle to the facts of this case, I think that this clause does avail to protect the proprietor of the laundry in respect of liability for negligence, which must be assumed to be the cause of these handkerchiefs having disappeared.' 
    And clearly it did, for the reasons that I have already given. I do not think that Lord GREENE, M.R., was intending to extend the law in the sense for which counsel for the defendants contends. If it were so extended, it would make the law entirely artificial by ignoring that G rules of construction are merely our guides and not our masters; in the end you are driven back to construing the clause in question to see what it means. Applying the principles laid down by SCRUTTON, L.J., they lead to the result at which the Court arrived at in Alderslade v Hendon Laundry Ltd .' 
The question remains one of interpretation; and this being so, a case decided 15 years ago in our own Appellate Division seems to me to be H decisive of the matter before us. In S.A.R. & H . v Lyle Shipping Co. Ltd. , 1958 (3) SA 416 (AD) at p. 419B - F, STEYN, J.A., as he then was, said: 
    'The question raised on appeal is whether or not the clause quoted above exempts the appellant from liability for negligence. It does not do so either explicitly or in general terms so all-embracing as clearly to draw such liability into the scope of the exemption. It refers in comprehensive language to possible events as a result of which damages may be sustained, but not to the possible legal grounds of responsibility for such damages on the occurrence of any such event, with the result that, having regard only to the wording of the clause, it 
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    is open to the interpretation that it bars actions arising from causes of one or more classes, leaving unaffected those founded on causes of one or more other classes. The rule to be applied in construing an exemption of this nature, appears from Essa v Divaris , 1947 (1) SA 753 (AD) at p. 766. Generally speaking, where in law the liability for A the damages which the clause purports to eliminate, can rest upon negligence only, the exemption must be read to exclude liability for negligence, for otherwise it would be deprived of all effect; but where in law such liability could be based on some ground other than negligence, it is excluded only to the extent to which it may be so based, and not where it is founded upon negligence. Mr. Cloete , for the appellant, did not seek to cast any doubt upon the soundness of this rule, either in equity or as a means, indicated by the inherent improbability that any person would be content to forgo all legal B protection against the negligence of another, or ascertaining the probable intention of parties to a contract.' 
It will be seen that the rule laid down in Essa v Divaris is in effect the rule enunciated by Lord GREENE in the Alderslade case ((1945) 1 All E.R. at p. 245D - D). 
Since, therefore, it is necessary to discover whether, on a proper C interpretation of the exemption clause in the context of the whole contract, the clause covers negligence only, or some other head of liability, I turn to examine other possible causes of action which may arise in relation to the contract. I am here confining my remarks to the situation that might arise by reason of a non-operation of the alarm. Does clause 23 mean that all those possible causes of action have been D covered, or does the clause merely cover all possible physical causes of non-operation, without covering all possible legal bases of an action for damages? 
In my opinion an action founded on negligence is obviously one of the E possible actions that might arise in relation to this contract. Apart from that, there could be an action founded on breach of contract in failing to instal, service, repair or inspect the alarm system or to replace defective parts either at all or within the 24 hours laid down; in other words, there could also be an action for breach of contract without negligence, arising from one or other or some of the failures mentioned immediately above and arising out of clauses 15, 20, 21, 22 F and the typed-in part of clause 23. A lessor of an alarm system is to that extent in the same position, as regards his duties under the contract, as a lessor of a house or a lessor of a bicycle (cf. White v John Warrick & Co. Ltd., supra) and is ordinarily liable to be sued for non-negligent breach of contract, apart from negligent breaches or G conduct amounting to delict. It therefore cannot be said that clause 23 is devoid of content unless construed so as to cover negligence. 
As I have said earlier, the crucial words are 'for any reason'. A non-operation of the alarm could facilitate a variety of activities or happenings which could result in loss to the plaintiff, and this non-operation could be attributable to reasons (causes of a purely H physical nature) not necessarily involving negligence on the part of the defendant. In my opinion 'any reason' means, in the context of the contract as a whole, the physical causes of a non-operation and not the legal causes in the sense of negligence or wilfulness or non-negligent breach of contract. One would not normally write into a contract a reference to the non-operation of an alarm by reason of the negligence/wilfulness/breach of contract of the installer thereof (cf. the remarks of Lord SALMON in Hollier's case, 1972 (1) All E.R. at p. 404L - G); one should, 
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however, do so in order to make certain of securing the exemption sought. When, however, a contract refers to a 'reason' for a non-operation of an alarm one has in mind the non-operation of the alarm by reason of lack of electricity, breakage, defects, faulty installation, poor materials, a short-circuit or an interference by some A human or animal agency or because a part becomes worn out and is not replaced because it is not noticed - all these being physical causes ('reasons' in ordinary parlance) not necessarily connoting one or other of the recognised legal grounds of liability. In other words, it seems to me that 'any reason' in clause 23 really means 'physical causes'. B Clause 23 is in this respect rather similar to the clause relied upon by the defendant in the Lyle Shipping Co . case (see 1958 (3) SA at p. 418F): 
    '... the said Administration will not be liable for any loss or damage that may be occasioned to the said ship through accident, collision or any other incident whatsoever occurring whilst the tug... is engaged in any operation in connection with holding, pushing, pulling or moving the said ship'. 
C Here too, the loss or damage referred to in the exemption clauses was that which might be occasioned by purely physical causes, that is, accidents, collision or other 'incidents' occurring during the operation performed by a tug. One can hardly describe negligence, misconduct or breach of contract as 'incidents'; that word could only have referred to D physical causes (events or happenings) and the Appellate Division so held (p. 419B). Although the construction of the crucial words in that clause is easier than the construction of 'any reason' in clause 23 of this contract, I am nonetheless firmly of opinion that 'any reason' in clause 23 means any physical cause. 'Any reason' seems to me a most E inept expression to use when a contracting party wishes to refer to his own negligence, misconduct or breach of contract (as legal cause). There is the further point made by Mr. Fagan , for the respondent, and that is that the words 'and whether the lessor was aware of such non-operation or not' widen the scope of the exemption clause to include cases where the lessor is notified of the non-operation of the alarm but does not F repair it (clauses 22 and 23); as for instance where there is no mechanic available at the time or a part is unobtainable. The quoted words are redundant if negligence is included in the phrase 'for any reason'. In other words, clause 23 'refers... to possible events as a result of which damages may be sustained, but not to the possible legal G grounds of responsibility for such damages on the occurrence of any such event' (see the Lyle Shipping Co . case, supra at p. 419B - C). The various physical causes comprised in the words 'any reason' have already been referred to. They can, as I have said, involve one or other of the legal grounds of liability mentioned by me above. 
H Leaving out of account wilful misconduct on the part of defendant's servants, we still have negligence in delict or in contract (i.e. negligence in the sense in which the word is used in the statement of claim) and non-negligent breach of contract as possible causes of action which may arise in relation to this contract. Since the defendant has not expressly covered itself for negligence, nor used words so wide as to include negligence and all other causes of action, the clause must be construed so as to exclude negligence from its ambit. 
In my opinion the exception should be dismissed with costs. 
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THERON, J.: I agree that the exception should be dismissed, with costs. I must admit that I have not studied in detail all the English cases mentioned in his judgment by my learned Brother. I have not considered A it necessary to do so, because the decision in the case of S.A.R. & H . v Lyle Shipping Co. Ltd. , 1958 (3) SA 416 (AD) - on which my Brother also relied - is binding upon us and appears to me to be decisive of the whole matter. 
My Brother quoted the most relevant passage from the judgment delivered B in that case and also the essential portion of the clause which fell to be interpreted by the Appellate Division. I refer to these quotations, without repeating them. I draw attention to the fact that, as in the case of the clause under consideration in the Lyle Shipping Company case, clause 23 of the contract with which we are presently concerned does not exempt the proferens , i.e., the party in whose favour C it was inserted into the contract (in that case, the S.A.R. & H.: in this case, of course, the lessor of the burglar alarm) from liability for negligence 'either explicitly or in general terms so all-embracing as clearly to draw such liability into the scope of the exemption'. Like the language in the clause in question in the Lyle Shipping Company case, that employed in clause 23 appears to be concerned principally D with the physical events as a result of which damage may be sustained by the other party to the contract (in that case the Shipping Company: in this case the lessee of the burglar alarm) and not with the possible legal grounds upon which it may be sought to hold the proferens liable for damages in the event of the occurrence of any such event. The E result, as in the Lyle Shipping Company case, is that, 'having regard only to the wording of the clause, it is open to the interpretation that it bars actions arising from causes of one or more classes, leaving unaffected those founded on causes of one or more other classes'. 
I hope that in reaching this conclusion I have not oversimplified matters. It appears to me, however, as if the only words in clause 23 F which can possibly be contended to give rise to difficulties of interpretation are the words 'for any reason'. Although the clause has already been quoted by my Brother, I shall do so again, for convenience, underlining the words to which I have just referred: 
    '23. The lessor shall not be liable for any damage whatsoever, whether by burglary or any other means, caused to the lessee by G non-operation of the alarm for any reason, and whether the lessor was aware of such non-operation or not...' 
Reading the clause as if it had been comprised only of the words which have not been underlined, I would have no hesitation about the accuracy of the conclusion reached in the preceding paragraph. Can the presence H of the three underlined words make any material difference? I do not think so. I agree with the view expressed by my Brother, towards the end of his judgment, that the words 'any reason' were used to refer to 'the physical causes of a non-operation (of the alarm) and not the legal causes in the sense of negligence or wilfulness or non-negligent breach of contract'. After all, in common parlance, a reference to the 'reason' for the non-operation of an alarm would be understood as being a reference to the primary reason for, or direct cause of such non-operation (whether this be some electrical or mechanical 
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interference with the alarm system, lack of electricity, or mechanical failure due to breakage, defective materials or faulty installation) rather than a reference to some more remote cause of the non-operation such as, e.g., an act of God (say lightning); a deliberate act by a third party (say a would-be burglar); negligent conduct on the part of a A third person (say that of the Electricity Supply Commission, causing a break in the supply of electricity); or negligent conduct on the part of the lessor of the alarm system or his servants in the design, installation, maintenance or repair of the system. To use as an illustration the very facts alleged in the pleading to which exception B has been taken in this case, it appears to me that the proper answer to the question: 'What was the reason for the non-operation of the alarm?' would be, in the first place: 'The presence of a bridge inserted into the alarm circuit.' How a bridge came to be inserted and left in the circuit, and whether blame for the resultant state of C affairs was to be attached to anyone, would properly constitute the subject-matter of subsequent, further questions. 
It will have become clear from what I said in the preceding paragraph that I do not think I over-simplified matters when I concluded earlier that clause 23 was of the same nature - for present purposes - as D the exemption clause with which the Court was concerned in the Lyle Shipping Company case. The rule to be applied in construing such a clause was clearly set out by the Appellate Division in the passage from its judgment which is to be found quoted in my Brother's judgment. Applying it, what we have to do is merely to see whether there are causes of action, other than negligence, upon which liability of the E lessor of the burglar alarm could be based in the event of damage being caused to the lessee by non-operation of the alarm. If so, clause 23 is not to be construed as excluding liability for negligence. 
Perusal of the contract before us will reveal at once that in the event of the lessee sustaining damages by reason of non-operation of the alarm F there could well be several grounds, other than negligence, upon which he might be able to recover such damages from the lessor. (Which of these grounds should be relied upon in the circumstances of a particular case would, of course, depend upon the exact cause of the failure of the system in that case). Thus - as my Brother indicated in his judgment G - the lessee could possibly sue successfully upon the ground of a non-negligent breach by the lessor of any one of the following clauses of the contract, viz. clauses 15, 20, 21 or 22. I need not proceed further, to enquire whether there are any additional grounds of action (other than negligence) which might be open to him. Enough has already been said to show that, applying the rule mentioned in the Lyle Shipping H Company case, clause 23 must be considered not to have exempted the lessor of the burglar alarm from liability for negligence. The exception is dismissed with costs. 
Plaintiff's Attorneys: Dichmont & Dichmont . Defendant's Attorneys: Silberbauers. 
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[zFNz] Flynote : Sleutelwoorde 
Contract - Breach - Mora debitoris - Mora ex persona - Contract fixing time for performance 'about' a certain time, or parties contemplating latitude for time of performance - When in mora matter of interpretation as to how G much latitude intended. 
Administrative law - Organ of State - Whether actions taken by organ of State under regulations constituting contract - Booking of dry dock with port authority under reg 61 of Regulations for the Harbours of the Republic of South Africa - Constituting ordinary commercial undertaking. H 
[zHNz] Headnote : Kopnota 
The respondent was the owner of a vessel which had successfully instituted action against the appellant (exercising its admiralty jurisdiction) for the payment of damages arising from the appellant's failure to make a dry dock at the Cape Town harbour available for the docking of the respondent's vessel I for a two-week period which had been booked with the dock master at least six months in advance. The reason why the respondent's vessel could not be accommodated was that another vessel remained in the dry dock beyond the period for which it was booked, notwithstanding the availability of an alternative dry dock large enough for the other vessel but not the respondent's vessel. 
On appeal the appellant contended inter alia that: (1) there was no contract (because the relationship between the parties was governed by reg 61 of the J 
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A Regulations for the Harbours of the Republic of South Africa); (2) the obligation to make the dock available was flexible as to time; and (3) there was supervening impossibility of performance (the alleged impossibility subsisting in the physical presence of the other vessel in the dry dock and the apparent refusal of the manager of the company repairing the vessel to countenance a move to another dry dock). 
B Held , as to (1), that reg 61 was couched in the language of contract. On the facts, the respondent, in effect, gave an undertaking to be bound by the conditions referred to in regs 61(2) to 61(19) and to pay the applicable charges. This was an ordinary commercial undertaking, which was accepted by the appellant. In those circumstances, had the vessel been dry docked, the respondent would have been liable to the appellant for such charges, C and the only basis upon which that liability could have arisen would have been in contract. (Paragraph [22] at 121D - F.) 
Held , further, as to (2), that when the contract fixed a time for performance as 'about' a certain date or when it was contemplated by the parties to a contract that some latitude would be allowed regarding the time for performance, precisely when the debtor would be placed in mora would be D a matter of interpretation as to how much latitude had been intended. On the facts, time was clearly of the essence. Accordingly, the latitude contemplated had to have been longer than the notice period of 24 hours contemplated in reg 61(10), but not by much. The appellant had to be regarded as having being in mora . (Paragraph [27] at 122H - 123B.) 
Held , further, as to (3), that it was a term of the contract between the parties that E the dock master had the power under reg 61(10) to take action to remove a vessel from the dry dock on 24 hours, written notice. The respondent was, accordingly, entitled to expect the dock master to exercise that power when the other vessel failed to vacate the dry dock. In those circumstances, the appellant had failed to discharge the burden of establishing that performance of its obligation in terms of the contract was rendered impossible. F (Paragraph [30] at 124B - C.) 
Appeal dismissed. The decision of Davis J in Owner of the MV Snow Crystal v Transnet Ltd t/a National Ports Authority [2007] 2 All SA 416 (C) confirmed. 
[zCAz] Cases Considered 
Annotations 
G Reported cases 
Bergl & Co v Trott Bros (1903) 24 NLR 503: applied 
Bocimar NV v Kotor Overseas Shipping Ltd 1994 (2) SA 563 (A) : referred to 
Bruce NO v Berman 1963 (3) SA 21 (T) : dictum at 24A - B applied 
Grey's Marine Hout Bay (Pty) Ltd and Others v Minister of Public Works and Others 2005 (6) SA 313 (SCA) (2005 (10) BCLR 191; [2005] 3 All SA 33): H referred to 
Herman v Shapiro & Co 1926 TPD 367: dictum at 373 applied 
Holmdene Brickworks (Pty) Ltd v Roberts Construction Co Ltd 1977 (3) SA 670 (A) : dictum at 687D - F applied 
Katagum Wholesale Commodities Co Ltd v The MV Paz 1984 (3) SA 261 (N) : dictum at 269H applied 
I Lavery & Co Ltd v Jungheinrich 1931 AD 156: referred to 
Logbro Properties CC v Bedderson NO and Others 2003 (2) SA 460 (SCA) ([2003] 1 All SA 424): referred to 
MacDuff & Co Ltd (In Liquidation) v Johannesburg Consolidated Investment Co Ltd 1924 AD 573: dictum at 601 applied 
Nuclear Fuels Corporation of SA (Pty) Ltd v Orda AG 1996 (4) SA 1190 (SCA) : J referred to 
2008 (4) SA p113 
SCOTT JA 
Owner of the MV Snow Crystal v Transnet Ltd t/a National Ports Authority A [2007] 2 All SA 416 (C): confirmed on appeal 
Schatz Investments (Pty) Ltd v Kalovyrnas 1976 (2) SA 545 (A) : dictum at 552B applied 
South African Forestry Co Ltd v York Timbers Ltd 2005 (3) SA 323 (SCA) ([2004] 4 All SA 168): dictum in paras [23] - [25] applied 
Tamarillo (Pty) Ltd v BN Aitken (Pty) Ltd 1982 (1) SA 398 (A) : dictum at B 442B - 443F applied 
Thoroughbred Breeders' Association v Price Waterhouse 2001 (4) SA 551 (SCA) ([2001] 4 All SA 161): dictum in para [49] applied 
Transnet Ltd v Goodman Brothers (Pty) Ltd C 2001 (1) SA 853 (SCA) (2001 (2) BCLR 176): referred to 
Transnet Ltd and Another v SA Metal Machinery Co (Pty) Ltd 2006 (6) SA 285 (SCA) (2006 (4) BCLR 473; [2006] 1 All SA 352): referred to. 
Regulations 
The Regulations for the Harbours of the Republic of South Africa, deemed to have been promulgated in terms of s 21(1) of the Legal Succession to the South African Transport Services Act 9 of 1989, reg 61. D 
[zCIz] Case Information 
Appeal from a decision in the Cape Provincial Division (Davis J). The facts appear from the judgment of Scott JA. 
A Subel SC (with RJ Howie ) for the appellant. 
JJ Gauntlett SC and M Wragge SC for the respondent. 
Cur adv vult. E 
Postea (March 28). 
[zJDz] Judgment 
Scott JA: 
[bookmark: 0-0-0-66309][1] The respondent is Snow Crystal Ltd, a company registered in the F Cayman Islands. It is the owner of the MV Snow Crystal , a fruit carrying reefer vessel which is managed by Holy House Shipping AB of Stockholm, Sweden. It instituted an action in personam against the appellant in the High Court, Cape Town (exercising its admiralty jurisdiction) for the payment of damages arising from the failure on the part of the latter to G make the Sturrock dry dock in Cape Town harbour available for the docking of the vessel during the period 1 to 14 December 2001. The matter came before Davis J who upheld the respondent's claim for damages under certain heads but rejected its claim under others. * The appeal is with the leave of the court a quo. There is no cross-appeal. H 
[2] It was common cause both in this court and in the court below that the respondent's claim was a maritime claim within the meaning of s 1 of the Admiralty Jurisdiction Regulation Act 105 of 1983. It was also common cause that in terms of s 6(1) (b) of that Act the law to be applied was 'the Roman-Dutch law applicable in the Republic'. In its plea the appellant denied the existence of the contract relied upon by the I respondent. The issues on appeal were the existence or otherwise of a 
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A contract between the parties, and if there was a contract, its nature and scope, its terms, whether the appellant was precluded from performing by reason of a supervening impossibility, and the respondent's entitlement to damages. Before dealing with these issues it is necessary to set out the facts upon which the respondent based its claims. Much is B common cause. 
[3] In 2002 the Snow Crystal was on time charter to Universal Reefers. In terms of the charterparty, which made provision for a 'long term' charter, the charterers were given the option of trading with the vessel for either eight months of the year or for the full year. The charterers chose C the eight-month option for 2002. It was the practice of Holy House Shipping to operate the vessel on the spot market during the off-hire period. In that year, however, it was decided to use part of the four-month period to have the vessel repaired and surveyed for classification purposes. The charter period had been negotiated to recommence in Cape Town on 14 December 2002. Mr Thure Gellerbrant, a technical D superintendent in the employ of Holy House Shipping, accordingly made arrangements for the vessel to be laid-up and dry docked in Cape Town. The first step in the process was to contact Mr Ivan Separovic. He was both the sole member of I Separovic CC, which traded in Cape Town as Ivan Engineering, and the proprietor of Quay Maritime E Services. Ivan Engineering was duly engaged to carry out the steel and pipe repairs on the vessel and Separovic in his capacity as proprietor of Quay Maritime Services, was instructed by Gellerbrant to make a dry dock booking. 
[4] Separovic spoke to Mr Etienne Gouws, the dock master, as early as F March 2002. The latter advised Separovic that the Sturrock dry dock was available for the period 1 December to 14 December 2002 and a booking was made for that period. On 15 March 2002 Separovic wrote to Captain Lock, the acting port captain, recording that the dry dock had been booked for that period, describing the work to be done on the Snow G Crystal and seeking information regarding the availability of berth 700, being the repair berth, from October to December 2002. 
[5] Early in June 2002 Gouws requested Separovic to put in what he described as an 'official booking' for the vessel. Separovic duly completed a printed form prepared by the appellant. It is necessary to H describe this form in some detail. It is headed 'Portnet: Port of Cape Town' with a subheading 'Application for the use of drydock, or syncrolift' (Portnet is a division of the appellant). The form, as filled in, commences 
    I/we Quay Maritime Services request that the vessel: Snow Crystal be dry docked . . . from 1.12.2002 (date) to 14.12.2002 (date). 
I What follows is a record of the vessel's particulars such as gross tonnage, overall length and 'extreme' breadth. Spaces for other particulars such as the vessel's draft were left uncompleted. The document was signed by Separovic and dated 5 June 2002 as agent for the vessel. It is not disputed that he had authority to do so. A space left for the signature of J the dock master was left blank. The words 'See reverse side for 
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conditions' are printed at the foot of the page. The reverse side of the A form contained three printed paragraphs. The first was headed 'Declaration'. Its grammatical construction is less than perfect and it contains a number of printing errors. It is necessary to quote it in full. 
Declaration 
    (1)     Declare regulation 60(1) of the Regulations for the Harbours of B the Republic of South Africa and that I understand and concur with the Provisions of that regulations. 
    (2)     That all shore-side connections required by the vessel, especially fire-fighting water connections, is my responsibility and are operating to my satisfaction and that the ongoing integrity of these connections shall be my responsibility for the duration of the C period which my vessel occupies the Drydock. 
    (3)     I take note that the salt water is free of charge and fresh water is payable as per Harbour Tariff book and agree to monitor the consuming thereof in order to accept the Applicable charges. 
    (4)     That the sides of my vessel will be kept clear by removing all over board smoking buoys, EPIRB buoys, lights etc which might be in D the way of the crane wires. 
    (5)     Only accredited shiprepair firms to be used. 
    (6)     The gangway on board to be kept in a sole and serviceable condition and not misused. 
[bookmark: 0-0-0-66313]It is common cause that in subpara (1) the reference to 'regulations 60(1)' E should be to 'regulation 61' and that the words 'to be applicable' should be inserted after the words 'South Africa'. Paragraph 2 of the reverse side of the form deals with spray painting in the Robinson dry dock and when the syncrolift is used. Paragraph 3 contains various conditions relating to pollution control in the dry dock facilities. 1 F 
[6] Regulation 61(1) is of particular importance. It reads: 
    (1)     Before a ship is admitted to a drydock in a harbour the name and full particulars of the ship shall be entered in a book to be kept for that purpose at the port office of the harbour, and the owner, G master or agent of the ship shall sign an agreement acknowledging himself to be bound by the following conditions and undertaking to pay the applicable charges specified in the Official Harbour Tariff Book. 
I interpose that Gouws explained in his evidence that the form completed and signed by Separovic was called 'an application form' but it H was 'basically' the agreement envisaged in reg 61(1). As stated in that regulation, the 'conditions' by which the owner, master or agent agrees to be bound are set out in regs 61(2) - (19). Not all of these have a bearing on the issues in the appeal and I quote below those that have some relevance to a greater or lesser degree. I 
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A     (2)     When ship may lose her turn.Should a ship not be placed in a drydock on a day duly appointed for that purpose owing to the default of the master, such ship shall, if the drydock be required for other ships, lose her turn in the order shown in the entry book, and the master, owner or agent of such ship shall pay to the Transport Services the expenses, if B any, which may have been incurred in preparing the drydock for the reception of such ship. 
    (3)     When preference may be given.Notwithstanding any previous arrangements to the contrary, the port captain may give priority to any ship in a damaged or leaky condition or to a ship that requires a drydock for a period not C exceeding seventy two hours. 
    (4)     No ship to have absolute right to use drydock.No ship shall have an absolute right to the use of a drydock either in turn or at any other time. The decision of the port captain in all cases of dispute as to turn, shall be final. 
    (5)     . . . 
D     (6)     Ships to be drydocked under supervision of dockmaster.Every ship shall be drydocked under the direction and supervision of the dockmaster and in the presence of the master, whose duty it shall be to be present at the time appointed for drydocking, and to remain there until such drydocking is completed. 
    (7)     When ship to be considered as properly placed on blocks or E cradle. 
       When the dockmaster has declared a ship to have been properly and safely placed upon the blocks of a drydock or cradle of a slip, the master shall forthwith satisfy himself that his ship has been so properly and safely placed, whereupon the ship shall be deemed to have been properly and safely drydocked or slipped. 
F     (8)     How two or more ships in one drydock to be dealt with. 
       (a)     When two or more ships are in joint occupation of a drydock such ships shall remain in the drydock until such time as all are capable of being floated; but no ship shall be charged for the use of the drydock beyond the time she actually requires G it; provided that the master of such ship has given to the port captain twenty four hours notice in writing of the readiness of his ship to leave the drydock and the port captain is satisfied that the notice is correctly given. 
       (b)     The port captain may, however, after having given twenty four hours written notice, forthwith order the undocking of H any or all of such ships as may be ready to leave the drydock, and may also admit any other ship to the occupation of the drydock, jointly with a ship already in occupation thereof. 
    (9)     Limit of time for occupation of a drydock. 
       (a)     No ship shall remain in occupation of a drydock for a longer period than four days, except by the authority of the port I captain. 
       (b)     The master of a ship shall arrange for such overtime to be worked in carrying out repairs as the port captain may consider necessary. 
    (10)     Ships failing to leave drydock. 
       A ship which fails to leave a drydock on the expiration of the J period agreed upon may, if the drydock be required by another 
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       ship, be removed at the expense of the owner of such ship after A twenty four hours written notice has been given. If the ship should not then be capable of being floated, the port captain may cause such ship to be made capable of being floated at the expense of its owner. 
[7] I return to the narrative. On 20 August 2002 Separovic wrote to the B port captain, Captain Peter Stowe, confirming the berthing of the Snow Crystal and recording that the vessel was booked to be dry docked for two weeks from 1 December 2002. The letter further sets out the nature of some of the major work to be done on the vessel. 
[8] The Snow Crystal arrived in Cape Town on 16 October 2002. The C internal work was commenced immediately according to the schedule prepared by Gellerbrant who at that stage spent about a week in Cape Town. Gellerbrant returned on 26 November 2002 to oversee the dry docking of the vessel. 
[9] One of the two vessels then in the Sturrock dry dock was the MV Gulf D Fleet 29 . It had been booked for the period 7 to 30 November but had entered the dry dock six days late on 13 November. The owner had, however, assured Gouws that the work would be completed in 14 days. On 26 November Mr John Marques of Globe Engineering (Pty) Ltd, the manager in charge of the repairs to the Gulf Fleet 29 , advised Gouws that E he was running one to two days late. Gouws informed Separovic and they discussed putting Globe Engineering on notice as provided for in reg 61(10). Gouws said that he telephoned Marques who adopted a hostile attitude and told Gouws the notice would mean nothing because the hull of the Gulf Fleet 29 was 'open'. But on that same day, 26 November 2002, the dry dock had been flooded and the Gulf Fleet 29 F 'floated on her tank tops' so as to enable the other vessel to leave the dock. The Gulf Fleet 29 was settled back on her blocks the following day, 27 November. The expression 'floating on the tank tops' means in effect floating the vessel with certain sections flooded, in this case by reason of openings of about a square metre on both the port and starboard sides of G the hull which permitted the ingress of water. It should be mentioned at this stage that Mr Paul Coxin, a marine engineer and surveyor who gave evidence on behalf of the appellant, conceded in cross-examination that the owners would not have permitted the Gulf Fleet 29 to be floated if the vessel was not structurally sound. H 
[10] On 28 November Gellerbrant visited the workshop of Globe Engineering which was situated in close proximity to the Sturrock dry dock. He said he spoke to Marques who was uncooperative and took up the attitude that the Gulf Fleet 29 would remain in the dry dock until the work was finished, however long it took. According to Gellerbrant, the I openings in the hull where the plating had been cropped out could be closed in a matter of hours. 
[11] On the same day, 28 November, Gouws met with Mr Tom Larkin, the commercial manager of Globe Engineering, and offered him the use of the Robinson dry dock. That dry dock, built in the 19th century, was J 
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A too small for the Snow Crystal but was large enough to accommodate the Gulf Fleet 29 . Gouws said that his proposal was not well received by Larkin. The Robinson dry dock was at the other side of the harbour and Larkin was not prepared to have the vessel taken there floating on her 'tank tops'. He said that in any event the vessel would be leaving the B Sturrock dock on 4 December. Gouws testified that by 28 November he was in 'big trouble' and 'getting desperate' because the 'whole world was aware of the seriousness [of the situation]'. It was for this reason, he said, that he was even prepared to consider floating the Gulf Fleet 29 to the Robinson dock on her tank tops. 
C [12] On Friday 29 November 2002 Gouws sent Gellerbrant an e-mail which read: 
    This serves to confirm your drydock booking by Thure Gellerbrant for Mv Snow Cristal on 05/06/02 for Sturrock drydock on or about 01/12/02. However the drydock is running behind schedule at present and therefore we can only drydock you on or about 06/12/02. We regret D any inconvenience caused. 
He explained that he had said 6 December 2002 because he anticipated it could take time to set up the blocks for the Snow Crystal . 
[13] Both Gellerbrant and Separovic were of the view that the openings E in the hull of the Gulf Fleet 29 could easily be closed and on receipt of the email Gellerbrant spoke to Gouws and indicated to him that the respondent was prepared to pay the expenses involved in moving the vessel to the Robinson dock. It is necessary to record that the experts who testified on behalf of both parties were in agreement that it would F have been a simple matter to close up the openings in the hull to enable the vessel to be taken to the Robinson dry dock. Coxin stressed, however, that for this to have been done the vessel would have to have had the necessary structural integrity. As previously indicated, Coxin acknowledged that the vessel must have had the necessary structural integrity for G it to be floated on the tank tops on 26 to 27 November. 
[14] On Wednesday 3 December Marques advised Gouws that the surveyors had condemned the keel coolers of the Gulf Fleet 29 . These are situated at the bottom of the vessel and their function is to cool the water in the engine cooling system. Their condemnation at such a late stage H was advanced by Marques as a reason for further delay. He advised Gouws that the vessel would accordingly leave the dry dock only on 6 December 2002. It transpired, however, that the coolers were internal and not external so that if it were necessary to re-float the vessel, it would have been a simple matter to weld up the pit or fit a steel plate over whatever hole that was there. 
I [15] On Thursday 4 December Marques advised Gouws that because it had been raining the Gulf Fleet 29 would not be leaving the dry dock over the weekend and that he planned to undock the vessel on Monday 9 December. On 5 December Gellerbrant and Separovic met with Stowe (the port captain) and Gouws, to discuss the situation. Gellerbrant J explained that he would probably have to change his plans completely 
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and that somebody would have to pay. Gouws's attitude was that what A had happened was not his fault. He also told Gellerbrant that they could expect the Snow Crystal to enter the dry dock on 10 December at the earliest. The following day Gellerbrant wrote to the director of the port authority advising him of what had happened and that he would have to cancel the dry docking of the vessel in Cape Town. On 10 December 2002 and on the instructions of Gellerbrant, Separovic cancelled the dry B docking. On the same day the Gulf Fleet 29 finally left the dock. 
[16] Gellerbrant immediately took steps to engage a diving company to scrape the bottom of the vessel and polish the propeller. He explained that this was a temporary measure but that it was necessary to remove C the growth which would otherwise have retarded the movement of the vessel through the water and increased the fuel consumption. This, he said, was all the more necessary as the vessel had been alongside in port since 16 October 2002 and the absence of movement resulted in a rapid increase in the growth on the hull and propeller. He also arranged to have the top-side and boot top of the vessel painted so that she would be in a D condition to be presented to the charterers when loading was to commence on 14 December 2002. The vessel was subsequently dry docked from 15 November to 1 December 2003 in Varna, Bulgaria, where the work that would have been done in the Sturrock dock was done with some minor additional work. E 
[17] When the matter first came before Davis J the learned judge was asked to decide a single issue on the basis of an agreed statement of facts. That issue, separated by prior agreement, was whether reg 61(4) (quoted in para [6] above), in any event, had the effect of absolving the appellant from liability for any damages which may have been caused to the F appellant as a result of a failure on the part of the appellant to comply with its contractual obligations. In a separate judgment the judge found that reg 61(4) did not have that effect. The appellant lodged an application for leave to appeal but did not persist in the application. 
[18] I turn now to the first issue raised on appeal: was there a contract? G On behalf of the appellant it was contended that the relationship between the parties was governed by the regulations, that the booking was not made animo contrahendi and hence there was no contract. Counsel argued that the port captain and those under him, such as the dock master, were constrained to act in terms of the regulations and H there was no need for ship owners wishing to make use of the harbour and its facilities to enter into a contract for that purpose. Those facilities, so it was argued, were available to be used on the basis set out in the regulations and against payment of the charges set out in the Official Harbour Tariff Book; all that was necessary for those wishing to use a I particular facility was for them to make appropriate arrangements with the officials of the appellant. In short, the submission was that they book the facilities, they do not enter into contracts for that purpose. 
[19] The appellant was established in pursuance of s 2(1) of the Legal Succession to the South African Transport Services Act 9 of 1989. J 
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[bookmark: 0-0-0-66317][bookmark: 0-0-0-66321]A Although it is 'competition- and profit-orientated', 2 the State owns all its shares and it remains an organ of State exercising a public power and performing a public function which includes the provision of transport services in the public interest. 3 The regulations, in turn, provide for a regulatory scheme for the conduct of operations in harbours. Many are B indubitably public law provisions regulating public law relationships. To mention just a few, regs 2 and 11 provide that permission of the port captain is required before a ship may enter a harbour or, within a harbour, shift from the berth assigned to her; reg 4 provides that no ship may enter a harbour until the proper signal has been displayed at the port control; reg 38 prohibits the deposit of foreign matter in a harbour; C reg 161 provides that any person who contravenes or fails to comply with any of the regulations shall be liable on conviction to a fine not exceeding eight hundred rand or imprisonment for a period not exceeding two years. 
[20] There are other regulations, however, which are couched in the D language of contract. Regulations 34 and 35, for example, make provision for the 'hire' of cranes and floating cranes and detail the terms and conditions that are to apply. These include when the 'hire charges' are to commence, limitations as to the use to which cranes may be put 'while under hire' and the non-liability of the appellant 'for any loss or delay E suffered by the hirer'. Regulation 61 is even more specific. In terms of reg 61(1) the ship owner or agent is to 'sign an agreement' (in practice the application form referred to in para [5] above) in terms of which he acknowledges himself to be bound by the 'conditions' in reg 61 and undertakes to pay the applicable charges specified in the Official Harbour F Tariff Book. 
[bookmark: 0-0-0-66325][bookmark: 0-0-0-66329][21] An organ of State which is empowered by statute to contract is obliged to exercise its contractual rights with due regard to public duties of fairness. 4 It could not, for example, refuse without good reason to contract with a particular person. Its decision in such an event would G constitute administrative action and would be reviewable. 5 Even when it is clear that an organ of State has in fact entered into a contract, it may still be difficult, depending on the circumstances, to determine where the line is to be drawn between, on the one hand, its public duties of fairness and on the other its contractual obligations, or indeed the extent to which the two may overlap, if at all. However in the present case, as I H have indicated, the appellant's initial stance was that there was no 
2008 (4) SA p121 
SCOTT JA 
contract at all. On this basis it contended that any remedies that the A respondent may have had were confined to those at public law and that the respondent had accordingly misconceived its remedy. 
[22] I do not think that this can be correct. It is not disputed that the appellant was empowered to enter into contracts. It is also clear that the respondent in effect gave an undertaking to be bound by the B conditions referred to in regs 61(2) to 61(19) and to pay the applicable charges. That undertaking, which was accepted by the appellant, was an ordinary commercial undertaking given in this instance by a peregrine. In these circumstances, counsel for the appellant found themselves obliged to concede that had the Snow Crystal been dry docked, the C respondent would have been liable to the appellant for such charges. Indeed, any suggestion that in that event the only remedy available to the appellant would have been to institute a prosecution would be untenable. But the only basis upon which that liability could arise would be in contract. If there was no contract, there could be no liability. 
[23] In response to this difficulty, counsel shifted their ground somewhat D and advanced a further argument which, as I understood it, was that the contract entered into between the respondent and the dock master on behalf of the appellant was not a contract with reciprocal obligations. The argument was that the undertaking given by the respondent to pay the charges and abide by the conditions, although giving rise to E contractual obligations, was not given in return for an undertaking to make the dry dock available but was given merely in anticipation of the dock master exercising his statutory power derived from the regulations to make the dock available. Consequently, so the argument proceeded, the dock master had no obligation in contract to make the dock available F and his failure to do so could not give rise to liability in contract. 
[24] I must confess that this construction of the contractual relationship between the parties strikes me as contrived. An undertaking to pay is not one normally given without a reciprocal obligation, save for donations. Indeed, I would imagine that the suggestion that the undertaking was G given other than in return for a reciprocal obligation would come somewhat as a surprise for the respondent. But this aside, there is, I think, a sound basis for rejecting the contention. The agreement contemplated in reg 61(1) is not one that is limited simply to the ship owner acknowledging himself to be bound by the conditions and H undertaking to pay the specified charges. The agreement contemplated is one which includes a term - and a most important term from the ship owner's point of view - as to when the ship is to enter the dry dock and the duration of her stay. This much is clear from the provisions of reg 61(10) which makes provision for the removal of a ship which fails to leave the dry dock 'on the expiration of the period agreed upon ' (my I emphasis). In the present case, it is clear that it was a term of the agreement, subject to a degree of flexibility to which I shall refer later, that the Snow Crystal would enter the dry dock on 1 December 2002 and leave on 14 December 2002. The term was of importance to the respondent; the schedule of the vessel had been arranged to fit in with J 
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A the period she would be in dry dock. But the regulations do not determine the period; it is determined by agreement between the parties. To suggest in these circumstances that the obligation to pay was assumed other than in return for a reciprocal obligation on the part of the appellant to make the dry dock available for the period agreed upon is B simply to ignore the commercial nature of the transaction and in my view cannot be upheld. 
[25] The obligation in contract to make the dock available was, however, subject both to certain limitations and to a degree of flexibility. As to the limitations, the respondent pleaded that it was a tacit term that the C appellant would be relieved of its obligation in the circumstances referred to in reg 61(3) or in the event of a dispute as to turn referred to in reg 61(4). Neither of these occurred and they need not be considered. The respondent also pleaded that it was a tacit term of the agreement that the appellant would be relieved of its obligation if for some reason D beyond its control it was not possible to make the dry dock available. This was not a tacit term in the true sense. It is always possible, as a matter of law, for a party to raise the defence of impossibility of performance. The onus of establishing that defence is upon the party raising it and I do not think that the fact it was pleaded by the respondent (as plaintiff) can alter the onus of proof. 
E [26] As far as the question of flexibility is concerned, Gouws stressed that in his letter of 29 November 2002 he had referred to the period for which the Snow Crystal had been booked as 'about' 1 December 2002 to 14 December 2002. He pointed out that by the very nature of the F operation of a dry dock there had to be a degree of flexibility. This was not disputed by the respondent. Gellerbrant testified that he had made some allowance for a possible delay and, as I understood his evidence, the work on the Snow Crystal could have been completed by 14 December 2002 even if the vessel had entered the dry dock as late as 4 December 2002. He acknowledged that delays of two to three days in G a dry dock being made available do occur from time to time but this, he said, was not normal. In the present case, as I have said, the Gulf Fleet 29 left the dock on 10 December so that it would only have become available for the Snow Crystal on 11 or possibly 12 December. 
[bookmark: 0-0-0-66333][27] It is trite law that when a contract fixes the time for performance, H mora will arise from the contract itself and hence the mora is said to be ex re . In such a case there is no need for the creditor to make a demand to place the debtor in mora . Where the contract fixes the time for performance as 'about' a certain date, or, I should add, it is contemplated by the parties that some latitude will be allowed, the same principle is said to I apply, it being in such a case a matter of interpretation how much latitude was intended. 6 In the present case, time was clearly of the essence. Ships operate on tight schedules and Gouws was at all times aware of this. Even 
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as early as 28 November 2002 Gouws regarded himself as being in 'big A trouble' in the face of the respondent's need to have its vessel dry docked. Regulation 61(10) makes provision for 24 hours' notice being given to a ship that fails to leave the dry dock on the expiration of the period agreed upon. That notice can only be given once the period expires. The latitude contemplated must accordingly have been longer than the notice period but not by much. In my view, the appellant must be regarded as having B being in mora from at least 4 December 2002. 
[bookmark: 0-0-0-66337][bookmark: 0-0-0-66341][bookmark: 0-0-0-66345][bookmark: 0-0-0-66349][28] This brings me to the appellant's defence of supervening impossibility of performance. As a general rule impossibility of performance brought about by vis major or casus fortuitus will excuse performance of C a contract. But it will not always do so. In each case it is necessary to 'look to the nature of the contract, the relation of the parties, the circumstances of the case, and the nature of the impossibility invoked by the defendant, to see whether the general rule ought, in the particular circumstances of the case, to be applied'. 7 The rule will not avail a defendant if the impossibility is self-created; 8 nor will it avail the D defendant if the impossibility is due to his or her fault. 9 Save possibly in circumstances where a plaintiff seeks specific performance, the onus of proving the impossibility will lie upon the defendant. 10 
[29] In the present case the 'impossibility' on which the appellant relied was the physical presence of the Gulf Fleet 29 in the Sturrock dry dock E and the apparent refusal of Globe Engineering to countenance a move to the Robinson dry dock which was available. The proposal to move the Gulf Fleet 29 was put to Globe Engineering as early as 28 November 2002. On that same day the vessel was floated on her tank tops and must have been structurally sound. It was ultimately common cause between F the experts that had the vessel been ordered to move it would have been a relatively simple matter to close up the openings in the hull and move the vessel to the Robinson dry dock. In terms of reg 61(10), which was a term of the appellant's contract with the owner of the vessel, the dock master had the power, on 24 hours' written notice, to take action to remove the vessel from the dry dock. Nonetheless, the dock master failed G to give such notice for fear of upsetting the contractors who had adopted an uncooperative attitude and in the belief that the notice would not be heeded. His approach to the problem, he explained, was to try to keep everyone 'quiet and calm and get the job done'. But it was obviously convenient for Globe Engineering to complete the work while the vessel H was in the Sturrock dock. Their workshop was close to the Sturrock dock and the move would have caused a disruption in the progress of the 
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A work. It is no doubt for this reason that Marques adopted the hostile and uncooperative attitude that he did. 
[30] It was a term of the contract between the parties that the dock master would have the power afforded to him in terms of reg 61(10). The respondent was accordingly entitled to expect the dock master to B exercise that power when the Gulf Fleet 29 failed to vacate the dry dock. In these circumstances, I do not think it was open to the dock master simply to take up the attitude that notice to the Gulf Fleet 29 would have served no purpose. As I have said, the Robinson dry dock was available and with a minimum of work the vessel could have been made capable C of being moved to that dock. Had notice been given it is probable that Globe Engineering's bluff would have been called. I am unpersuaded that the appellant discharged the burden of establishing that performance of its obligation in terms of the contract was rendered impossible. 
[31] I turn finally to the question of damages. The court a quo awarded D damages under three heads. The first was in respect of the costs of cleaning the bottom of the vessel and the propeller while the vessel was afloat in Cape Town harbour. The evidence was that this was a temporary measure necessary to remove the accumulated underwater growth so as to enable the vessel to operate efficiently until such time as E the work could be done properly in a dry dock. The appellant contended that it had not been shown that the work was necessary. The court a quo found that it had been shown to be necessary and I can see no reason for interfering with that finding. It was not in dispute that the charges of the contractor who did the work were reasonable. 
F [32] The second head related to certain of the costs associated with the painting of the vessel. Before the vessel left Cape Town harbour and while afloat, her boot topping and top sides were painted. The condition of the paintwork was such that these had to be painted before the vessel could be presented to the charterers. Had the work been carried out in the dry dock the paint would have lasted until the next dry docking three G years later. But because it was done with the vessel in the water it was necessary for certain of the work to be redone when the vessel was painted in dry dock at Varna. Again, the reasonableness of the amount claimed for this work was not in dispute. 
H [33] The damages awarded under the third head were in respect of loss of charter hire during the period 15 November 2003 to 1 December 2003 while the vessel was dry docked in Varna. Mr Andrew Hamill, the head of the operations and chartering department of Holy House, testified that when Universal Reefers, the charterers of the Snow Crystal , I exercised the eight-month option, the vessel was chartered on the spot market during the remaining four months of the year. He said that Universal Reefers had chosen the eight-month option in 2003 as they had done in 2002. He explained that it was part of his function to keep abreast of the rates at which vessels were chartered on the spot market. Relying on the rate at which a similar vessel was chartered for the period J November to December 2003 he expressed the view that had the Snow 
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Crystal been available to be chartered on the spot market during the A period she was in dry dock at Varna, Holy House would have been able to obtain hire in an amount of US$0,46 per cubic foot net per day. On this basis he calculated the loss suffered during the period in question to be US$156 424,63. He explained, too, that because the commencement of the eight-month or 12-month period was not predetermined it would B have been possible to negotiate the commencement date to fit in with the expiry of the spot charter. Hamil's evidence was not disputed and was accepted by the trial judge. 
[bookmark: 0-0-0-66353][34] The principal attack on the award of damages under all three heads was founded on the submission that none of these flowed naturally and C generally from the breach relied upon by the respondent and that they were to be regarded as special damages. Accordingly, so it was argued, it was incumbent on the respondent to show not only that it was contemplated at the time of contracting that such damages would flow from the breach but also, in the light of Lavery & Co v Jungheinrich , 11 that the contract was entered into on the basis of the parties' knowledge D of special circumstances so that in substance they formed part of the contract itself. 
[bookmark: 0-0-0-66357][bookmark: 0-0-0-66361][35] The distinction between 'general damages' and 'special damages' (being no more than convenient labels) formulated by Trollip JA in Schatz Investments (Pty) Ltd v Kalovyrnas 'broadly and without any E pretence at precision' 12 was refined by Corbett JA in Holmdene Brickworks (Pty) Ltd v Roberts Construction Co Ltd 13 as being between 
    (a) those damages that flow naturally and generally from the kind of breach of contract in question and which the law presumes the parties contemplated as a probable result of the breach, and (b) those damages F that, although caused by the breach of contract, are ordinarily regarded in law as being too remote to be recoverable unless, in the special circumstances attending the conclusion of the contract, the parties actually or presumptively contemplated that they would probably result from its breach. 
[bookmark: 0-0-0-66365]In Thoroughbred Breeders' Association v Price Waterhouse 14 Nienaber JA G doubted whether by the use of the word 'probable' in (a) in the passage quoted above, Corbett JA intended to introduce 'high probability' as a further limiting factor under the first subrule. After referring to authorities both in South Africa and in England, Nienaber JA concluded that H the harm that had to be contemplated was no more than harm 'as a realistic possibility'. Whether such harm would be contemplated or not, ie in the case of the first subrule, may be inferred from 'the subject-matter 
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[bookmark: 0-0-0-66369][bookmark: 0-0-0-66373]A and terms of the contract itself'. 15 On that premise the inquiry is essentially whether the harm as a realistic possibility was reasonably foreseeable. As observed by Vieyra AJ (with whom Marais J and Jansen J concurred) in Bruce NO v Berman . 16 
    (O)ne inevitably is concerned with the question of foreseeability B because unless one can say that the defaulting party should have foreseen the consequences of his breach one can hardly be heard to contend that the loss can be reasonably said to flow naturally. 
To sum up therefore, to answer the question whether damages flow naturally and generally from the breach one must inquire whether, C having regard to the subject-matter and terms of the contract, the harm that was suffered can be said to have been reasonably foreseeable as a realistic possibility. In the case of 'special damages', on the other hand, the foreseeability of the harm suffered will be dependent on the existence of special circumstances known to the parties at the time of contracting. For the reasons that follow it is unnecessary for the purpose of this D judgment to revisit the decision in Lavery & Co Ltd v Jungheinrich and to consider the further question whether the contract must be entered into 'on the basis' of the parties' knowledge of those circumstances. 
[bookmark: 0-0-0-66377][36] It is common knowledge in shipping circles that ships operate on tight schedules and to delay a ship or disrupt its schedule can and usually E does have far-reaching commercial consequences. This was emphasised by Didcott J in Katagum Wholesale Commodities Co Ltd v The MV Paz 17 who observed, albeit in the context of attachments: 
[bookmark: 0-0-0-66381]    To stop or delay [a ship's] departure from one of our ports, to interrupt its voyage for longer than the period it was due to remain, can have and F usually has consequences which are commercially damaging to its owner or charterer, not to mention those who are relying upon its arrival at other ports to load or discharge cargo. 18 
In the present case the Snow Crystal was to be dry docked for the relatively lengthy period of 14 days for general repairs and surveying for G classification purposes. It goes without saying that the managers of the vessel would have planned a schedule around the period the vessel would be dry docked and during which the vessel would necessarily be off hire or otherwise out of commission. Indeed, the period 1 to 14 December 2002 had been agreed upon at least six months in advance. In these H circumstances, the last minute failure of the appellant to make the dry dock available for the period agreed upon would inevitably mean that the vessel would again have to go off hire or be out of commission when dry docked at some time in the future. The loss of hire sustained while the vessel was dry docked in Varna was therefore, in my view, clearly I foreseeable as a natural consequence of the breach and its foreseeability 
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was not dependent on the existence of special circumstances. By the A same token an experienced dock master, such as Gouws, would have known or at the least would have regarded it as highly probable that as soon as the repair work was completed and the vessel left the dry dock she would go back on hire or into service in accordance with a pre-planned schedule. Once the planned dry docking did not come about, the need for some temporary work to enable the vessel to go back B into service or, for that matter, the possibility of work that had to be done while the vessel was afloat having to be redone when the vessel was subsequently dry docked, would be foreseeable as a realistic possibility. It is true that the precise nature of such work may not have been foreseen, but that would not mean that the loss did not flow naturally C from the breach. 
[37] It follows that in my view the court a quo was correct in awarding the damages it did and the appeal must fail. 
[38] The appeal is dismissed with costs, such costs to include those D occasioned by the employment of two counsel. 
Farlam JA, Cloete JA, Combrinck JA and Hurt AJA concurred. 
Appellant's Attorneys: Webber Wentzel Bowens , Cape Town; Israel Sackstein Matsepe Inc , Bloemfontein. E 
Respondent's Attorneys: Mallinicks Inc, Cape Town; McIntyre & Van der Post, Bloemfontein. 
 
* Reported as Owner of the MV Snow Crystal v Transnet Ltd t/a National Ports Authority [2007] 2 All SA 416 (C) and also available at 2006 JDR 0993 (C)—Eds. 
1 The Regulations for the Harbours of the Republic of South Africa were promulgated in terms of s 73(1) of the South African Transport Services Act 65 of 1981. In terms of s 21(2) of the Legal Succession to the South African Transport Services Act 9 of 1989 the regulations continue to be in force and are deemed to have been promulgated in terms of s 21(1) of the latter Act. 
2 Transnet Ltd v Goodman Brothers (Pty) Ltd 2001(1) SA 853 (SCA) at 870G [also reported at 2001 (2) BCLR 176—Eds]. 
3 Transnet Ltd and Another v SA Metal Machinery Co (Pty) Ltd 2006 (6) SA 285 (SCA) para 8 at 290C-D [also reported at 2006 (4) BCLR 473 and [2006] 1 All SA 352—Eds]. 
4 Logbro Properties CC v Bedderson NO and Others 2003 (2) SA 460 (SCA) para 11 at 467H [also reported at [2003] 1 All SA 424—Eds]. 
5 Grey's Marine Hout Bay (Pty) Ltd and Others v Minister of Public Works and Others 2005 (6) SA 313 (SCA) para 28 at 325E [also reported at 2005 (10) BCLR 191 and [2005] 3 All SA 33—Eds]. 
6 Bergl & Co v Trott Bros (1903) 24 NLR 503; Christie The Law of Contract in South Africa 5 ed 498. 
7 Per Stratford J in Herman v Shapiro & Co 1926 TPD 367 at 373, quoted with approval in Nuclear Fuels Corporation of SA (Pty) Ltd v Orda AG 1996 (4) SA 1190 (SCA) at 1206D-E. 
8 South African Forestry Co Ltd v York Timbers Ltd 2005 (3) SA 323 (SCA) paras 23-25 [also reported at [2004] 4 All SA 168—Eds]. 
9 MacDuff & Co Ltd (In Liquidation) v Johannesburg Consolidated Investment Co Ltd 1924 AD 573 at 601. 
10 Tamarillo (Pty) Ltd v BN Aitken (Pty) Ltd 1982 (1) SA 398 (A) at 442B-443F. 
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12 1976 (2) SA 545 (A) at 550C-E. 
13 1977 (3) SA 670 (A) at 687D-F. 
14 2001 (4) SA 551 (SCA) para 49 [also reported at [2001] 4 All SA 161—Eds]. 
15 Shatz Investments (Pty) Ltd v Kalovyrnas 1976 (2) SA 545 (A) at 552B. 
16 1963 (3) SA 21 (T) at 24A-B. 
17 1984 (3) SA 261 (N) at 269H. 
18 Quoted with approval by Corbett CJ in Bocimar NV v Kotor Overseas Shipping Ltd 1994 (2) SA 563 (A) at 581G-H. 
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H 
[zFNz] Flynote : Sleutelwoorde 
Kontrak - Wettigheid - Kontrakte teen openbare belang - Vrywaringsklousule - Uitsluiting van aanspreeklikheid vir nalatigheid - Kontrak met private hospitaal sluit aanspreeklikheid van hospitaal uit vir skade veroorsaak deur nalatigheid van sy verpleegpersoneel - Of sulke bepaling teen openbare belang was - Wat I uitsluitings- of vrywaringsklousules betref, algemene benadering dat sodanige klousules beperkend uitgelê moes word - Vraag was of handhawing van betrokke uitsluitingsklousule of ander kontraksbeding met belange van gemeenskap strydig sou wees weens uiterste onbillikheid of ander beleidsoorwegings - Elementêre en J 
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grondliggende algemene beginsel dat kontrakte wat vryelik en in alle erns deur A bevoegde partye aangegaan is, in openbare belang afgedwing moes word - Standpunt dat kontraktuele beding waarvolgens hospitaal teen nalatige optrede van sy verpleegpersoneel gevrywaar word in beginsel strydig was met openbare belang, nie gehandhaaf nie - Vrywaringsklousules eerder reël as uitsondering - Geen rede om tussen private hospitale en ander verskaffers van dienste te onderskei nie. B 
Kontrak - Terme van - Vrywaringskousule - Uitsluiting van aanspreeklikheid vir nalatigheid - Kontrak met private hospitaal sluit aanspreeklikheid van hospitaal uit vir skade veroorsaak deur nalatigheid van sy verpleegpersoneel - Of regsplig op opnameklerk rus om klousule tot aandag van pasiënte te bring tydens opname - Persoon wat skriftelike kontrak teken sonder om dit te lees doen so op eie risiko en is C gevolglik gebonde aan bepalings daarin vervat asof hy daarvan bewus was en uitdruklik daartoe ingestem het - Subjektiewe verwagtings van tekenaar oor wat kontrak tussen hom en hospitaal sou bevat speel geen rol by vraag of daar regsplig op opnameklerk was om inhoud van vrywaringsklousule uit te wys nie - Wat wel van belang was, was of bepaling soos betrokke vrywaringsklousule objektief gesproke D onverwags was - Vrywaringsklousules in standaard kontrakte eerder reël as uitsondering - Geen rede om privaathospitale in beginsel van ander verskaffers van dienste te onderskei nie - Betrokke klousule in toelatingsdokument nie objektief gesproke onverwags nie - Geen E regsplig op opnameklerk om dit onder pasiënt se aandag te bring nie en pasiënte aan terme van klousule gebonde asof hy dit gelees het en uitdruklik daartoe ingestem het. 
Hof - Presedent en stare decisis - Rol van in grondwetlike konteks - Waar gemeneregtelike reël beslis is deur Hoogste Hof van Appèl in prekonstitusionele beslissing en sulke beslissing nie F direk in stryd is met enige spesifieke bepaling van Grondwet van die Republiek van Suid-Afrika 108 van 1996 nie, maar Hooggeregshof daarvan oortuig dat betrokke gemeneregtelike reël verander moet word om gees, strekking en oogmerk van Grondwet te bevorder, is beginsels van stare decisis van toepassing - Hooggeregshof in so 'n geval nie gemagtig deur bepalings van art 39(2) van Grondwet om van G beslissing van Hoogste Hof van Appèl af te wyk nie, of beslissing nou pre- of post-konstitusioneel was. 
[zHNz] Headnote : Kopnota 
Die appellant is die eienaar van 'n privaat hospitaal. Die respondent is in die hospitaal opgeneem vir 'n operasie en post-operatiewe mediese behandeling. By opname het daar 'n H ooreenkoms tussen die partye tot stand gekom. Volgens die respondent was dit 'n stilswyende bepaling van hierdie ooreenkoms dat die appellant se verpleegpersoneel hom op 'n professionele wyse en met redelike sorg sou behandel. Na die operasie het sekere nalatige optrede deur 'n verpleegster daartoe gely dat komplikasies ingetree het, wat aan die respondent skade veroorsaak het. Die respondent het, in 'n aksie vir skadevergoeding weens I kontrakbreuk, beweer dat die nalatige optrede van die verpleegster kontrakbreuk aan die kant van die appellant daargestel het en het 'n aksie ingestel waarin hy die appellant vir die skade aangespreek het. Die toelatingsdokument wat die respondent tydens sy opname in die hospitaal onderteken het, het 'n vrywaringsklousule bevat, wat soos volg bepaal het: 'Ek onthef die hospitaal en/of sy werknemers en/of agente van alle aanspreeklikheid en ek vrywaar hulle hiermee teen enige eis wat ingestel J 
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word deur enige persoon (insluitende 'n afhanklike van die pasiënt) weens skade of verlies van watter aard ookal A (insluitende gevolgskade of spesiale skade van enige aard) wat direk of indirek spruit uit enige besering (insluitende noodlottige besering) opgedoen deur of skade berokken aan die pasiënt of enige siekte (insluitende terminale siekte) opgedoen deur die pasiënt wat ook al die oorsaak/oorsake is, net met die uitsluiting van opsetlike versuim deur die hospitaal, werknemers of agente.' Die appellant het op B hierdie klousule gesteun om aanspreeklikheid vry te spring. Die respondent het verskeie redes aangevoer waarom die bepalings van die klousule nie teenoor hom afdwingbaar was nie. 
Die respondent het betoog dat die betrokke klousule teen die openbare belang was, dat dit in stryd met die beginsels van goeie trou of bona fides was en dat die opnameklerk 'n regsplig gehad het om die respondent se aandag op die klousule te vestig, iets wat hy nie gedoen het nie. Die gronde waarop die respondent sy beroep C op openbare belang gesteun het was die beweerde ongelyke bedingingsposisie tussen die partye by die aangaan van die ooreenkoms, sowel as die aard en omvang van die handelinge van die hospitaalpersoneel waarteen die appellant gevrywaar word en die feit dat die appellant die verskaffer van mediese dienste is. Die respondent het beweer dat, terwyl dit die appellant se plig as D hospitaal was om mediese behandeling op 'n professionele en sorgsame wyse te verskaf, die betrokke klousule so ver gaan as om die appellant selfs teen die growwe nalatigheid van sy verpleegpersoneel te vrywaar. Dit was in stryd met die openbare belang. 
Die respondent het verder betoog dat art 39(2) van die Grondwet van die Republiek van Suid-Afrika 108 van 1996 elke hof verplig om by die E ontwikkeling van die gemenereg, die gees, strekking en oogmerke van die Handves van Regte te bevorder. Die effek van art 39(2) was dus dat daar by die oorweging van die vraag of 'n bepaalde kontraksbepaling met die openbare belang in stryd was, ag geslaan moes word op die fundamentele regte wat in die Grondwet onderskryf word. Dit is betoog dat die betrokke klousule in stryd was met die gees, strekking en F oogmerk van art 27(1) (a) van die Grondwet, waarin elke persoon se reg op mediese sorg onderskryf word, en as sulks gevolglik in stryd was met die openbare belang. 
As 'n alternatief het die respondent aangevoer dat selfs al sou die klousule nie met die openbare belang in stryd wees nie, dit steeds onafdwingbaar was omrede dit onredelik, onbillik en strydig met die beginsel van bona fides of goeie trou was. As 'n verdere G alternatief is betoog dat die respondent by die ondertekening van die toelatingsdokument onbewus was van die bepalings van die klousule. Die getuienis was dat die respondent die dokument geteken het sonder om dit te lees, alhoewel hy 'n geleentheid gehad het om dit te doen. Die respondent het aangevoer dat die opnameklerk 'n regsplig gehad het om hom oor die inhoud van die klousule in te lig en dat hy versuim het om dit te doen. Die rede waarom die respondent H aangevoer het dat sodanige regsplig bestaan het was omdat die respondent nie 'n bepaling soos die betrokke klousule in 'n ooreenkoms met 'n hospitaal verwag het nie. 'n Provinsiale Afdeling het in die respondent se guns besluit. In hoër beroep, 
Beslis , dat, wat uitsluitings- of vrywaringsklousules betref, die algemene benadering in die Suid-Afrikaanse reg was dat I sodanige klousules beperkend uitgelê moes word. Die feit dat uitsluitingsklousules as 'n spesie afgedwing word, beteken nie dat 'n bepaalde uitsluitingsklousule nie deur die Hof as strydig met die openbare belang en dus onafdwingbaar verklaar kon word nie. Die maatstaf wat aangewend word met betrekking tot uitsluitingsklousules verskil nie van dié wat geld vir ander kontraksbedinge, wat, na J 
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bewering, weens oorwegings van openbare belang ongeldig was nie. Die vraag is of die handhawing van die betrokke A uitsluitingsklousule of ander kontraksbeding met die belange van die gemeenskap strydig sou wees weens uiterste onbillikheid of ander beleidsoorwegings. (Paragrawe [9] en [10] op 34D - D/E, G en H - I.) 
Beslis , verder, dat daar geen getuienis was wat daarop gedui het dat die respondent tydens kontraksluiting inderdaad in 'n swakker bedingingsposisie as die appellant verkeer het nie. B (Paragraaf [12] op 35C - D.) 
Beslis , verder, dat die respondent nie in sy pleitstukke op growwe nalatigheid aan die kant van die appellant se verpleegpersoneel gesteun het nie. Die vraag of die kontraktuele uitsluiting van 'n hospitaal se aanspreeklikheid vir skade wat deur die growwe nalatigheid van sy verpleegpersoneel veroorsaak is met die openbare belang in stryd sou wees, het dus nie in die huidige saak ter C sprake gekom nie. Selfs al was dit wel die geval, sou dit nie outomaties die ongeldigheid van die betrokke klousule meebring nie. Die bepalings sou waarskynlik eerder beperk gewees het om growwe nalatigheid uit te sluit. (Paragraaf [13] op 35F - H.) 
Beslis , verder, dat, wat die grondwetlike argument betref, dit eers bevind moes word of art 39(2) van die Grondwet die Hof magtig, D en verplig, om op grondwetlike bepalings ag te slaan wat nog nie in werking was toe die kontraktuele verhouding tussen die partye ontstaan het nie. Dit was so omdat die ooreenkoms in Augustus 1995 aangegaan is en die Grondwet eers in Februarie 1997 in werking getree het. Wat direkte skending betref het die Grondwet geen terugwerkende krag nie. Handelinge wat geldig was toe dit aangegaan is word dus nie E retrospektief vanweë die direkte werking van die Grondwet met ongeldigheid getref nie. Die vraag aangaande die moontlike terugwerkende invloed van die Grondwet op indirekte wyse soos in art 39(2) beoog, is nog nie pertinent beslis nie en dit was onnodig om in hierdie geval 'n antwoord op daardie vraag te probeer gee. Vir die doeleindes van die uitspraak het die Hof dus ten gunste van die respondent aanvaar dat die bepalings van art 27(1) (a) F van die Grondwet wel in ag geneem moes word, al het daardie artikel nie gegeld toe die betrokke ooreenkoms gesluit is nie. (Paragraaf [17] op 36G/H - 37C.) 
Beslis , verder, dat, by die oorweging van die vraag of 'n bepaalde kontraksbepaling met die belange van die gemeenskap in stryd is, die waardes wat die Grondwet onderskryf in ag geneem moes word. (Paragraaf [18] op 37D - D/E.) 
Beslis , verder, dat die elementêre en grondliggende algemene beginsel was dat kontrakte wat vryelik en in alle erns deur G bevoegde partye aangegaan is, in die openbare belang afgedwing moes word. Die respondent se standpunt dat 'n kontraktuele beding waarvolgens 'n hospitaal teen die nalatige optrede van sy verpleegpersoneel gevrywaar word in beginsel strydig was met die openbare belang, kon dus nie gehandhaaf word nie. (Paragrawe [23] en [24] op 38C/D - F.) H 
Beslis , verder, dat dit uit die Hof a quo se uitspraak geblyk het dat daardie Hof van mening was dat die beginsels van stare decisis as 'n algemene reël nie by die toepassing van art 39(2) van die Grondwet gegeld het nie. Daardie siening was, minstens wat post-konstitusionele beslissings betref het, duidelik verkeerd. (Paragraaf [26] op 38F - H.) 
Beslis , verder, dat wat pre-konstitusionele beslissings van die Hoogste Hof van Appèl aangaande gemenereg betref, moes daar I onderskei word tussen drie situasies wat in die grondwetlike konteks kon ontstaan. Eerstens, die situasie waar die Hooggeregshof oortuig was dat die betrokke reël van die gemenereg in stryd was met 'n grondwetlike bepaling. In daardie geval was die Hof verplig om van die gemenereg af te wyk aangesien die Grondwet die hoogste reg was. Tweedens, die situasie waar die pre-konstitusionele J 
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beslissing van die Hoogste Hof van Appèl gebaseer was op oorwegings soos boni A mores of openbare belang. Indien die Hooggeregshof van oordeel was dat daardie beslissing, met inagneming van grondwetlike waardes, nie meer die boni mores of die oorwegings van openbare belang juis reflekteer nie, was die Hooggeregshof verplig om daarvan af te wyk. So 'n afwyking was nie in stryd met die beginsels van stare decisis nie aangesien dit aanvaar moes word dat die boni mores en oorwegings van openbare belang nie staties bly nie. B Derdens, die situasie waar die reël van die gemenereg wat in 'n pre-konstitusionele beslissing van die Hoogste Hof van Appèl neergelê is, nie direk in stryd was met enige spesifieke bepaling van die Grondwet nie. Die beslissing was ook nie afhanklik van veranderende oorwegings soos boni mores nie. Desondanks is die Hooggeregshof oortuig dat die betrokke gemeneregtelike reël, by die toepassing van art 39(2) van die Grondwet, verander moes word om die C gees, strekking en oogmerk van die Grondwet te bevorder. In hierdie situasie geld die beginsels van stare decisis steeds en die Hooggeregshof is nie deur die bepalings van art 39(2) van die Grondwet gemagtig om van die beslissings van die Hoogste Hof van Appèl af te wyk nie, of daardie beslissings nou pre- of post-konstitusioneel was. (Paragrawe [27], [28] en [29] op 39B - H/I.) D 
Beslis , verder, dat alhoewel abstrakte oorwegings soos goeie trou of bona fides die grondslag en bestaansreg van regsreëls verteenwoordig en ook tot die vorming en verandering van regsreëls kon lei, was hulle nie op sigself regsreëls nie. Wanneer dit by die afdwinging van kontraksbepalings gekom het, het die Hof geen diskresie gehad nie en het nie op die basis van abstrakte idees gehandel nie, maar op die basis van neergelegde regsreëls. (Paragraaf E [32] op 40J - 41B.) 
Beslis , verder, dat die persoon wat 'n skriftelike ooreenkoms teken sonder om dit te lees, dit op eie risiko doen en is gevolglik gebonde aan die bepalings daarin vervat asof hy daarvan bewus was en uitdruklik daartoe ingestem het. Daar was wel sekere uitsonderings, soos die geval waar daar 'n regsplig bestaan het om sekere van die bepalings in die kontrak uit te wys. (Paragrawe [34] F en [35] op 15 en 41F/G - I.) 
Beslis , verder, dat die respondent se subjektiewe verwagtings oor wat die kontrak tussen hom en die appellant sou bevat het, het geen rol gespeel by die vraag of daar 'n regsplig op die opnameklerk was om die inhoud van die vrywaringsklousule aan die respondent uit te wys nie. Wat wel van belang was, was of 'n G bepaling soos die betrokke vrywaringsklousule objektief gesproke onverwags was. Hedendaags was vrywaringsklousules in standaard kontrakte eerder die reël as die uitsondering. Daar was geen rede om privaathospitale in beginsel van ander verskaffers van dienste te onderskei nie. Die betrokke klousule in die toelatingsdokument was dus nie objektief gesproke onverwags nie. Daar was dus geen regsplig op die opnameklerk om dit onder die respondent se aandag te bring nie en H die respondent was aan die terme van die klousule gebonde asof hy dit gelees het en uitdruklik daartoe ingestem het. (Paragraaf [36] op 42A/B - D.) Appèl gehandhaaf. 
Die beslissing in die Transvaalse Provinsiale Afdeling in Strydom v Afrox Healthcare Bpk omvergewerp. I 
[zFNz] Flynote : Sleutelwoorde 
Contract - Legality - Contracts contrary to public policy - Exemption clause - Exclusion of liability for negligence - Contract with private hospital excluding liability of hospital for damages caused by negligent conduct of its nursing staff - Whether such provision contrary to public policy - As far as exclusionary and indemnity clauses concerned, common approach is that such clauses be J 
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interpreted restrictively - Question is whether upholding relevant exclusionary A clause or other contractual term conflicting with interests of community by reason of extreme unfairness or other policy considerations - Elementary and basic general principle that it is in public interest that contracts entered into freely and honestly by competent parties should be enforced - Position that contractual term whereby hospital indemnified from liability for negligent conduct of its nursing staff not in public interest accordingly not upheld - Exemption clauses in standard contracts the rule rather than B exception - No reason to differentiate between private hospitals and other service providers. 
Contract - Terms of - Exemption clause - Exclusion of liability for negligence - Contract with private hospital excluding liability of hospital for damages caused by negligent conduct of its nursing staff - Whether legal duty upon admission staff to bring exemption clause to attention of patients upon admission - Person signing written C agreement without reading it doing so at own risk - Consequently bound by provisions contained therein as if he were aware of them and had expressly agreed thereto - Signatory's subjective expectations about what agreement between himself and hospital would contain playing no role in question of whether legal duty resting upon admission clerk to point out content of exemption clause - Important issue whether provision such as relevant exemption clause, objectively speaking, D unexpected - Exemption clauses in standard contracts the rule rather than exception - No reason in principle to differentiate between private hospitals and other service providers - Relevant clause in admission document not, objectively speaking, unexpected - Admission clerk having no legal duty to bring clause to patient's attention and patient bound by terms of clause as if he had read it and expressly agreed thereto. E 
Court - Precedent and stare decisis - Role of in constitutional context - High Court satisfied that rule common law in conflict with constitutional provision - Court then obliged to depart from common law - Pre-constitutional decision of Supreme Court of Appeal/Appellate Division based on considerations such as boni mores or public interest - If High Court of opinion that such decision, taking constitutional values into account, no longer F reflecting boni mores or public interest, Court obliged to depart from such decision - As boni mores or public interest not static concepts, such departure not in conflict with principle of stare decisis - Where rule of common law determined by Supreme Court of Appeal in pre-constitutional decision and such not in direct conflict with any specific provision of Constitution of the Republic of South Africa Act 108 of 1996 but High Court convinced that relevant rule of common law to be changed to promote spirit, purport G and object of Constitution, principles of stare decisis applicable - High Court not in that case empowered by provisions of s 39(2) of Constitution to depart from decision of Supreme Court of Appeal, whether decision pre- or post-constitutional. 
[zHNz] Headnote : Kopnota 
The appellant was the owner of a private hospital. The respondent had been admitted to the hospital for an operation and H post-operative medical treatment. Upon admission, an agreement was concluded between the parties. According to the respondent, it was a tacit term of this agreement that the appellant's nursing staff would treat him in a professional manner and with reasonable care. After the operation, certain negligent conduct by a nurse led to complications setting in, which caused the respondent to suffer I damages. The respondent argued that the negligent conduct of the nurse had constituted a breach of contract by the appellant and instituted an action holding appellant responsible for the damages suffered. The admission document signed by the respondent during his admission to the hospital contained an exemption clause, providing that the respondent 'absolved the hospital and/or its employees and/or agents from all liability J 
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and indemnified them from any claim instituted by any person (including a dependant of the patient) for A damages or loss of whatever nature (including consequential damages or special damages of any nature) flowing directly or indirectly from any injury (including fatal injury) suffered by or damage caused to the patient or any illness (including terminal illness) contracted by the patient whatever the cause/causes are, except only with the exclusion of intentional omission by the hospital, its employees or agents'. The B appellant relied on such clause to avoid liability. The respondent advanced several reasons why the provisions of the exclusion clause could not operate against him. 
The respondent contended that the relevant clause was contrary to the public interest, that it was in conflict with the principles of good faith or bona fides and that the admission clerk had had a legal duty to draw his attention to the relevant clause, which he C had not done. The grounds upon which the respondent based his reliance on the public interest were the alleged unequal bargaining positions of the parties at the conclusion of the contract, as well as the nature and ambit of the conduct of the hospital personnel for which liability on the part of the appellant was excluded and the fact that the appellant was the provider of medical services. The respondent D alleged that, while it was the appellant's duty as a hospital to provide medical treatment in a professional and caring manner, the relevant clause went so far as to protect the appellant from even gross negligence on the part of its nursing staff. This was contrary to the public interest. 
The respondent argued further that s 39(2) of the Constitution of the Republic of South Africa Act 108 of 1996 obliged every court, when developing the common law, to promote the spirit, purport and object of E the Bill of Rights. The effect of s 39(2) was therefore that, in considering the question of whether a particular contractual term conflicted with the public interest, account had to be taken of the fundamental rights contained in the Constitution. It was argued that the relevant clause conflicted with the spirit, purport and object of F s 27(1) (a) of the Constitution, which guaranteed each person's right to medical care, and as such was accordingly in conflict with the public interest. 
As an alternative, the respondent argued that, even if the clause did not conflict with the public interest, it was still unenforceable as it was unreasonable, unfair and in conflict with the principle of bona fides or good faith. As a further alternative it was G argued that the respondent had, when signing the admission document, been unaware of the provisions of the clause. The evidence was that the respondent had signed the document without reading it, even though he had had an opportunity to do so. The respondent contended that the admission clerk had had a legal duty to inform him H of the content of the clause and that he had failed to do so. The respondent's reason for contending that such a legal duty existed was that he did not expect a provision such as the one contained in the relevant clause in an agreement with a hospital. A Provincial Division having found for the respondent, in an appeal 
Held , that, as far as exclusionary and indemnity clauses were concerned, the common legal approach was that such clauses should be interpreted restrictively. The fact that exclusionary clauses were I generally held to be operative did not mean that a specific exclusionary clause could not be declared contrary to public policy and as such unenforceable. The standard to be applied in respect of exclusionary clauses was no different to that applicable to other contractual terms, which were invalid as a result of considerations of public policy. The question was whether upholding the relevant exclusionary clause or other contractual term would conflict with J 
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the interests of the public as a result of extreme unfairness or other A policy issues. (Paragraphs [9] and [10] at 34D - D/E, G and H - I.) 
Held , further, that there was no evidence indicating that the respondent had indeed occupied a weaker bargaining position than the appellant during the conclusion of the contract. (Paragraph [12] at 35C - D.) 
Held , further, that the respondent had not relied on gross negligence on the part of the appellant's nursing staff in his pleadings. The question of whether the contractual exclusion of a B hospital's liability for damages caused by the gross negligence of its nursing staff was in conflict with the public interest was accordingly not relevant to the instant matter. Even if that were the case, it would not mean the automatic invalidity of the relevant clause. The provisions would probably rather have been restricted to exclude gross negligence. (Paragraph [13] at 35F - H.) C 
Held , further, with regard to the constitutional argument, that it first had to be decided whether s 39(2) of the Constitution empowered, and obliged, the Court to consider constitutional provisions not yet in operation when the contractual relationship between the parties had commenced. This was so because the agreement had been concluded in August 1995 whereas the Constitution had only became D operative in February 1997. With regard to direct damages, the Constitution had no restrospectivity. Conduct which was valid when it was committed was accordingly not rendered retrospectively invalid as a result of the direct application of the Constitution. The question surrounding the possible retrospective influence of the Constitution in an indirect manner, as envisioned in s 39(2), had, however, not been pertinently decided and it was unnecessary to try to answer that E question in the present matter. For the purposes of the judgment it was accepted in favour of the respondent that the provisions of s 27(1) (a) of the Constitution had to be taken into account, even though the section had not been operative at the time of the conclusion of the relevant agreement. (Paragraph [17] at 36G/H - 37C.) 
Held , further, that, in considering the question whether a particular contractual provision was in conflict with the interests of F the community, the values underpinning the Constitution had to be taken into account. (Paragraph [18] at 37D - D/E.) 
Held , further, that the elementary and basic general principle was that it was in the public interest that contracts entered into freely and seriously by parties having the necessary capacity should be enforced. The respondent's contention that a contractual G term in terms of which a hospital could exclude liability for the negligent conduct of its nursing staff was not in the public interest could accordingly not be supported. (Paragraphs [23] and [24] at 38C/D - F.) 
Held , further, that it appeared from the judgment of the Court a quo that that Court had been of the opinion that the principles of stare decisis as a general rule did not apply H to the application of s 39(2) of the Constitution. That opinion was, at least as far as post-constitutional decisions were concerned, clearly incorrect. (Paragraph [26] at 38F - H.) 
Held , further, that, as far as pre-constitutional decisions of the Supreme Court of Appeal regarding the common law were concerned, a distinction had to be drawn between three situations which could I develop in the constitutional context. First, the situation where the High Court was convinced that the relevant rule of the common law was in conflict with a constitutional provision. In that instance the Court was obliged to depart from the common law as the Constitution was the supreme law. Secondly, the situation where the pre-constitutional decision of the Supreme Court of Appeal was based on considerations such as boni mores or public interest. If J 
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the High Court was of the opinion that such decision, taking constitutional values into A account, no longer reflected the boni mores or public interest, the High Court was obliged to depart from the decision. Such a departure would not be in conflict with the principles of stare decisis as it had to be accepted that boni mores and considerations of public policy were not static concepts. Thirdly, the situation where a rule of the common law determined by the Supreme Court of Appeal in a pre-constitutional decision was not in direct B conflict with any specific provision of the Constitution; the decision was also not reliant on any changing considerations such as boni mores ; but the High Court was nevertheless convinced that the relevant common-law rule, upon the application of s 39(2) of the Constitution, had to be changed to promote the spirit, purport and object of the Constitution. In this situation, the principles of stare decisis still applied and the High Court was not C empowered by the provisions of s 39(2) of the Constitution to depart from the decisions of the Supreme Court of Appeal, whether such decisions were pre- or post-constitutional. (Paragraphs [27], [28] and [29], at 39B - H/I.) 
Held , further, that, although abstract considerations such as good faith or bona fides were the basis and reason for D the existence of legal rules and also led to the creation and amendment of those rules, they were not in themselves legal rules. When it came to the enforcement of contractual terms, the Court had no discretion and did not operate on the basis of abstract ideas but on the basis of established legal rules. (Paragraph [32] at 40J - 41B.) 
Held , further, that persons who signed a written agreement without reading it did so at their own risk and were consequently bound E by the provisions contained therein as if they were aware of them and had expressly agreed thereto. There were exceptions, such as in the event of a legal duty to point out certain of the provisions in the contract. (Paragraphs [34] and [35] at at 41F/G - I.) 
Held , further, that the respondent's subjective expectations about what the agreement between himself and the appellant F would contain played no role in the question of whether a legal duty had rested upon the admission clerk to point out the content of the exclusionary clause to the respondent. What was important was whether a provision such as the relevant exclusionary clause was, objectively speaking, unexpected. Today, exclusionary clauses in standard contracts were the rule rather than the exception. There was no reason in principle to differentiate between private hospitals and G other service providers. The relevant clause in the admission document was accordingly not, objectively speaking, unexpected. The admission clerk had accordingly had no legal duty to bring it to the respondent's attention and the respondent was bound by the terms of the clause as if he had read it and had expressly agreed thereto. (Paragraph [36] at 42A/B - D.) Appeal upheld. H 
The decision in the Transvaal Provincial Division in Strydom v Afrox Healthcare Bpk reversed. 
[zCAz] Cases Considered 
Annotations 
Gerapporteerde sake/Reported cases 
Amod v Multilateral Motor Vehicle Accidents Fund (Commission for Gender Equality Intervening) 1999 (4) SA 1319 (HHA) : na verwys/referred to I 
Botha (now Griessel) and Another v Finanscredit (Pty) Ltd 1989 (3) SA 773 (A) : na verwys/referred to 
Brisley v Drotsky 2002 (4) SA 1 (HHA) : dicta in paras [22], [31], [91] en/and [94] toegepas/applied 
Brummer v Gorfil Brothers Investments (Pty) Ltd en Andere 1999 (3) SA 389 (HHA) : oorweeg/considered J 
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Burger v Central South African Railways 1903 TS 571: dictum op/at 578 toegepas/applied A 
Carmichele v Minister of Safety and Security and Another (Centre for Applied Legal Studies Intervening) 2001 (4) SA 938 (KH) : dictum in para [35] toegepas/applied 
De Beer v Keyser and Others 2002 (1) SA 827 (HHA) : na verwys/referred to 
Du Plessis and Others v De Klerk and Another 1996 (3) SA 850 (KH) (1996 (5) BCLR 658): na B verwys/referred to 
Durban's Water Wonderland (Pty) Ltd v Botha and Another 1999 (1) SA 982 (HHA) : dictum op/at 989G - I toegepas/applied en/and dictum op/at 991C - D verduidelik/explained 
Eerste Nasionale Bank van Suidelike Afrika Bpk v Saayman NO 1997 (4) SA 302 (HHA) : na verwys/referred to C 
Ex parte Minister of Safety and Security and Others: In re S v Walters and Another 2002 (4) SA 613 (KH) (2002 (2) SASV 105): dicta in paras [57], [60] en/and [61] toegepas/applied 
Gardener v Whitaker 1996 (4) SA 337 (KH) (1996 (6) BCLR 775): na verwys/referred to D 
George v Fairmead (Pty) Ltd 1958 (2) SA 465 (A) : na verwys/referred to 
Government of the Republic of South Africa v Fibre Spinners & Weavers (Pty) Ltd 1978 (2) SA 794 (A) : oorweeg/considered 
Ryland v Edros 1997 (2) SA 690 (C) : na verwys/referred to 
SA Sentrale Ko-op Graanmaatskappy Bpk v Shifren en Andere 1964 (4) SA 760 (A) : dictum op/at 767A E toegepas/applied 
Sasfin (Pty) Ltd v Beukes 1989 (1) SA 1 (A) : dictum op/at 9B - F toegepas/ applied 
Wells v South African Alumenite Company 1927 AD 69: bespreek/discussed en/and dictum op/at 72 - 3 toegepas/applied. 
[zSTz] Statutes Considered 
Wette/Statutes F 
Die Grondwet van die Republiek van Suid-Afrika 108 van 1996/The Consti- tution of the Republic of South Act Africa 108 of 1996, arts/ss 27(1) (a) , 39(2): sien/see Juta's Statutes of South Africa 2001 vol 5 op/at 1-148, 1-151. 
Appèl teen 'n beslissing in die Transvaalse Provinsiale Afdeling (Mavundla Wn R). Die feite blyk uit die uitspraak van Brand G AR. 
G J Marcus SC (bygestaan deur R Stockwell ) namens die appellant. 
F du Toit SC (bygestaan deur J A Meyer ) namens die respondent. 
Benewens die gesag in die uitspraak van die Hof aangehaal, het die advokate aan beide kante na die volgende gesag verwys/In addition to H the authorities referred to in the judgment of the Court, counsel for both parties referred to the following authorities: 
Bank of Lisbon and South Africa Ltd v De Ornelas and Another 1988 (3) SA 580 (A) 
Bhikhagee v Southern Aviation (Pty) Ltd 1949 (4) SA 105 (OK) op/at 110 I 
Dawood and Another v Minister of Home Affairs 2000 (3) SA 936 (KH) op/at para [47] 
Du Toit v Atkinson's Motors Bpk 1985 (2) SA 893 (A) op/at 903F - 905H J 
2002 (6) SA p31 
Fedsure Life Assurance Ltd and Others v Greater Johannesburg Transitional Metropolitan Council and Others 1999 (1) SA 374 (KH) A (1998 (12) BCLR 1458) op/at paras [56] - [57] 
Goldberg and Another v Carstens 1997 (2) SA 854 (K) op/at 858G - 860D 
Heerman's Supermarket (Pty) Ltd v Mona Road Investments (Pty) Ltd 1975 (4) SA 391 (D) op/at 395A - H B 
Holomisa v Argus Newspapers Ltd 1996 (2) SA 588 (W) op/at 603E - I 
Industrial & Mercantile Corporation v Anastassiou Bros 1973 (2) SA 601 (K) op/at 605A - C 
Kempston Hire (Pty) Ltd v Snyman 1988 (4) SA 465 (T) op/at 468C - 469C C 
Key v Attorney-General, Cape Provincial Division, and Another 1996 (4) SA 187 (KH) op/at para [6] 
Longman Distillers Ltd v Drop Inn Group of Liquor Supermarkets (Pty) Ltd 1990 (2) SA 906 (A) op/at 913H 
Mabasa and Others v Nel's Melkery (Pty) Ltd 1979 (4) SA 358 (W) op/at 362B - C D 
Micor Shipping (Pty) Ltd v Treger Golf & Sports (Pty) Ltd and Another 1977 (2) SA 709 (W) op/at 713A/B - H 
Mistry v Interim Medical and Dental Council of South Africa 1998 (4) SA 1127 (KH) op/at para [29] E 
Mort NO v Henry Shield-Chiat 2001 (1) SA 464 (C) op/at 474A/B - 475J, 476I - J 
Mphahlele v First National Bank of South Africa Ltd 1999 (2) SA 667 (KH) op/at para [12] 
Mukheiber v Raath and Another 1999 (3) SA 1065 (HHA) op/at para [50] F 
NBS Boland Bank Ltd v One Berg River Drive CC and Others; Deeb and Another v ABSA Bank Ltd; Friedman v Standard Bank of SA Ltd 1999 (4) SA 928 (SCA) op/at 937F - G 
Nel v Le Roux NO and Another 1996 (3) SA 562 (KH) op/at paras [8], [18] G 
New National Party of South Africa v Government of the Republic of South Africa 1999 (3) SA 191 (KH) op/at para [24] 
Orville Investments (Pty) Ltd v Sandfontein Motors 2000 (2) SA 886 (T) op/at 919B - D 
Pharmaceutical Manufacturers Association of South Africa and Another: In re Ex parte President of the Republic of South Africa and Others 2000 (2) SA 674 (KH) op/at paras [83] - [85] H 
President of the Republic of South Africa v Hugo 1997 (4) SA 1 (KH) op/at para [102] 
President of the Republic of South Africa v South African Rugby Football Union 1999 (2) SA 14 (KH) op/at para [42] 
President of the Republic of South Africa v South African Rugby Football Union 2000 (1) SA 1 (KH) op/at para [148] I 
Rudolph and Another v Commissioner for Inland Revenue and Others 1996 (4) SA 552 (KH) op/at paras [7] - [8] 
Sonap Petroleum (SA) (Pty) Ltd v Pappadogianis 1992 (3) SA 234 (A) op/at 239I - 241E J 
2002 (6) SA p32 
Soobramoney v Minister of Health (KwaZulu-Natal) 1998 (1) SA 765 (KH) op/at paras [11], [24] - [25], [29] A 
South African Permanent Building Society v Powell and Others 1986 (1) SA 722 (A) 
De Waal, Currie en Erasmus The Bill of Rights Handbook 3rd ed (2000) op/at 408. B 
Cur adv vult . 
Postea (Mei 31). 
[zJDz] Judgment 
Brand AR: C 
[1] Is 'n kontraktuele beding wat 'n hospitaal teen aanspreeklikheid vir die nalatigheid van sy verpleegpersoneel vrywaar, geldig en afdwingbaar? Dit is die kernvraag in hierdie Appèl . 
[2] Die appellant is die eienaar van 'n privaat hospitaal in Pretoria. Die respondent is in die hospitaal opgeneem vir 'n D operasie en post-operatiewe mediese behandeling. By opname het daar kennelik 'n ooreenkoms tussen die partye tot stand gekom. Volgens die respondent was dit 'n stilswyende bepaling van hierdie ooreenkoms dat die appellant se verpleegpersoneel hom op 'n professionele wyse en met redelike sorg sou behandel. Na die operasie het komplikasies ingetree wat na bewering veroorsaak is toe 'n verpleegster nalatig was E deur 'n verband te styf aan te sit waardeur die bloedsomloop na 'n sensitiewe post-operatiewe area afgebind is. Hierdie nalatige optrede van die verpleegster het, volgens die respondent, kontrakbreuk aan die kant van die appellant daargestel wat vir hom, weens die komplikasies wat dit meegebring het, skade van meer as R2 miljoen veroorsaak het. Gevolglik het die respondent in die Transvaalse F Hooggeregshof 'n aksie teen die appellant ingestel waarin hy die appellant vir hierdie skade aangespreek het. 
[3] Benewens ander verwere, het die appellant hom op klousule 2.2 van die toelatingsdokument beroep wat die respondent tydens sy opname in die hospitaal onderteken het. Hierdie klousule lui soos volg: G 
    '2.     Uitsluiting van aanspreeklikheid 
    2.1     . . . 
    2.2     Ek onthef die hospitaal en/of sy werknemers en/of agente van alle aanspreeklikheid en ek vrywaar hulle hiermee teen enige eis wat H ingestel word deur enige persoon (insluitende 'n afhanklike van die pasiënt) weens skade of verlies van watter aard ookal (insluitende gevolgskade of spesiale skade van enige aard) wat direk of indirek spruit uit enige besering (insluitende noodlottige besering) opgedoen deur of skade berokken aan die pasiënt of enige siekte (insluitende terminale siekte) opgedoen deur die pasiënt wat ook al die oorsaak/oorsake is, net met die uitsluiting van opsetlike versuim deur die hospitaal, werknemers of agente.' I 
[4] Die respondent het nie ontken dat hy die toelatingsdokument by sy opname onderteken het nie. Desondanks het hy verskeie redes aangevoer waarom die bepalings van die klousule nie teenoor hom afdwingbaar is nie. J 
2002 (6) SA p33 
BRAND AR 
[5] Tydens die voorverhoorkonferensie het die respondent toegegee dat aangesien sy eis binne die kader van klousule 2.2 val, 'n A bevinding dat die klousule teen hom afdwingbaar is, noodwendig tot die afwysing van sy vordering met koste moes lei. In die lig hiervan het die partye ooreengekom om te vra dat die geskilpunte rakende die afdwingbaarheid van klousule 2.2, ingevolge Reël 33(4) van die Eenvormige Hofreëls, afsonderlik van die ander geskilpunte en ter aanvang bereg word. Die Hof a quo (Mavundla Wn R) het aan B hierdie versoek gehoor gegee. In die verrigtinge wat gevolg het, is slegs een getuie namens elkeen van die partye geroep. Die respondent het getuig waarna die appellant mnr C Buitendag wat as opnameklerk van die hospitaal die respondent se opname behartig het, as getuie geroep het. Aan die einde van die verrigtinge het Mavundla Wn R die respondent se standpunt gehandhaaf dat klousule C 2.2 nie teen hom afdwingbaar is nie. Teen hierdie beslissing kom die appellant nou, met verlof van die Hof a quo, in hoër beroep. 
[6] Die Hof a quo het van die vertrekpunt uitgegaan dat die onus op die appellant gerus het om aan te toon dat die bepalings van klousule 2.2 teenoor die respondent afdwingbaar D is. As gesag vir hierdie standpunt het hy verwys na Durban's Water Wonderland (Pty) Ltd v Botha and Another 1999 (1) SA 982 (HHA) . Hierdie beslissing is egter juis gesag vir die teenoorgestelde. Dit blyk uit die volgende dictum van Scott AR op 991C - D: E 
    'The respondents' claims were founded in delict. The appellant relied on a contract in terms of which liability for negligence was excluded. It accordingly bore the onus of establishing the terms of the contract. ( The position would have been otherwise had the respondents sued in contract. See Stocks & Stocks (Pty) Ltd v T J Daly & Sons (Pty) Ltd 1979 (3) SA 754 (A) at 762E - 767C.)' 
(My beklemtoning.) Wat die Verhoorregter klaarblyklik uit die oog F verloor het, is dat die respondent in hierdie saak sy aksie juis op kontrak gebaseer het. 
[7] Die gronde waarop die respondent hom ter ondersteuning van sy standpunt beroep dat klousule 2.2 nie teenoor hom afdwingbaar is nie, kan onder die volgende drie hoofde saamgevat word: G 
    (a)     Die klousule is teen die openbare belang. 
    (b)     Die klousule is in stryd met die beginsels van goeie trou. 
    (c)     Die opnameklerk het 'n regsplig gehad om die respondent se aandag op klousule 2.2 ten tyde van kontraksluiting te vestig, wat hy nie gedoen het nie. H 
Openbare belang 
[8] 'n Kontraksbepaling wat dermate onbillik is dat dit met die openbare belang, in stryd is, is regtens onafdwingbaar. Hierdie beginsel is onder meer deur hierdie Hof in Sasfin (Pty) Ltd v Beukes 1989 (1) SA 1 (A) en Botha (now Griessel) and Another v Finanscredit (Pty) Ltd 1989 (3) SA 773 (A) erken en toegepas. In I die Sasfin- saak (op 9B - F) rig Smalberger AR egter die volgende woorde van waarskuwing: 
    'The power to declare contracts contrary to public policy should, however, be exercised sparingly and only in the clearest of cases, lest uncertainty as to the validity of contracts result from an arbitrary and indiscriminate use of the power. J 
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    One must be careful not to conclude that a contract is contrary to public policy merely because A its terms (or some of them) offend one's individual sense of propriety and fairness. In the words of Lord Atkin in Fender v St John-Mildmay 1938 AC 1 (HL) at 12: . . . 
       ''the doctrine should only be invoked in clear cases in which the harm to the public is substantially incontestable, and does not depend upon the idiosyncratic inferences of a few judicial minds . . .''. B 
    In grappling with this often difficult problem it must be borne in mind that public policy generally favours the utmost freedom of contract, and requires that commercial transactions should not be unduly trammelled by restrictions on that freedom.' 
[bookmark: 0-0-0-167183]Hierdie vermanende woorde is veral in die onlangse verlede by herhaling deur hierdie Hof met nadruk bevestig. (Sien byvoorbeeld C Brummer v Gorfil Brothers Investments (Pty) Ltd en Andere 1999 (3) SA 389 (HHA) op 420F; De Beer v Keyser and Others 2002 (1) SA 827 (HHA) op 837C - E; Brisley v Drotsky (saaknr 432/2000 gelewer op 28 Maart 2002 - gesamentlike meerderheidsuitspraak para [31]).) * D 
[9] Wat uitsluitings- of vrywaringsklousules soos klousule 2.2 betref is die algemene benadering in ons reg dat sodanige klousules, ofskoon geldig en afdwingbaar, hulle beperkend uitgelê moet word. (Sien byvoorbeeld Government of the Republic of South Africa v Fibre Spinners & Weavers (Pty) Ltd 1978 (2) SA 794 (A) op E 804C - 806D en Durban's Water Wonderland (Pty) Ltd v Botha and Another (supra op 989G - I).) In standaard kontrakte het hierdie tipe klousules dan ook eerder die reël as die uitsondering geword. Wat die perke van sulke klousules betref, word dit blykbaar grotendeels bepaal deur wat besigheidsoorwegings, soos die opweging van besparing aan versekeringspremies, mededingendheid en die moontlike F afskrikking van potensiële kliënte. (Sien, byvoorbeeld, Christie The Law of Contract in South Africa 4de uitg op 209.) 
[10] Die feit dat uitsluitingsklousules as 'n spesie in beginsel afgedwing word, beteken uiteraard nie dat 'n bepaalde uitsluitingsklousule nie deur die Hof as strydig met die openbare belang en derhalwe as onafdwingbaar verklaar kan word nie. Die bekendste voorbeeld van 'n geval waar dit wel gebeur het, is G waarskynlik die beslissing in Wells v South African Alumenite Company 1927 AD 69 op 72 waarvolgens 'n kontraksbeding wat aanspreeklikheid vir bedrog uitsluit, as strydig met die openbare belang en derhalwe ongeldig verklaar is. Die maatstaf wat aangewend word met betrekking tot uitsluitingsklousules verskil egter nie van dié wat geld vir ander kontraksbedinge wat, na bewering, weens oorwegings van openbare belang ongeldig is nie. Die vraag is telkens of H die handhawing van die betrokke uitsluitingsklousule of ander kontraksbeding, hetsy weens uiterste onbillikheid, hetsy weens ander beleidsoorwegings, met die belange van die gemeenskap strydig sal wees. I 
[11] Die drie gronde waarop die respondent vir sy beroep op openbare belang steun, is: 
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    (a)     die ongelyke bedingingsposisie tussen die partye by die aangaan van die ooreenkoms; A 
    (b)     die aard en omvang van die handelinge van die hospitaalpersoneel waarteen die appellant gevrywaar word; 
    (c)     die feit dat die appellant die verskaffer van mediese dienste is. 
[12] Wat die eerste grond betref spreek dit eintlik vanself dat 'n ongelykheid in die bedingingsmag van die partye tot 'n kontrak op B sigself nie die afleiding regverdig dat 'n kontraksbeding wat tot voordeel van die 'sterker' party is, noodwendig teen die openbare belang sal wees nie. Terselfdertyd moet aanvaar word dat ongelyke bedingingsmag wel 'n faktor is wat, tesame met ander faktore, by oorweging van die openbare belang 'n rol kan speel. Desondanks is die antwoord op die respondent se beroep op hierdie faktor in die C onderhawige saak, dat daar hoegenaamd geen getuienis is wat daarop dui dat die respondent tydens kontraksluiting inderdaad in 'n swakker bedingingsposisie as die appellant verkeer het nie. 
[13] Die respondent se tweede grond van beswaar wat op die potensiële trefwydte van klousule 2.2, betrekking het sluit in 'n D mate by sy derde grond aan. Hiervolgens is die respondent se beswaar dat, terwyl dit die appellant se plig as hospitaal is om mediese behandeling op 'n professionele en sorgsame wyse te verskaf, klousule 2.2 so ver gaan as om die appellant selfs teen die growwe nalatigheid van sy verpleegpersoneel te vrywaar. Dit, so voer die respondent aan, is in stryd met die openbare belang. Hoewel daar in E Strauss Doctor, Patient and the Law 3de uitg op 305, direkte steun te vinde is vir die betoog, dat die vrywaring van 'n hospitaal teen die growwe nalatigheid van sy verpleegpersoneel met die openbare belang strydig sal wees, moet by die beoordeling van die onderhawige grond van beswaar in gedagte gehou word dat die respondent hom nie in sy pleitstukke op growwe nalatigheid aan die kant van die appellant F se verpleegpersoneel beroep nie. Hy steun op nalatigheid sonder meer. Die vraag, of die kontraktuele uitsluiting van 'n hospitaal se aanspreeklikheid vir skade wat deur die growwe nalatigheid van sy verpleegpersoneel veroorsaak is, met die openbare belang in stryd sal wees, kom dus nie in hierdie saak ter sprake nie. Selfs die aanvaarding dat dit wel die geval is, sou nie outomaties die ongeldigheid van G klousule 2.2 meebring nie. Waarskynlik sou die bepalings van die klousule in dié geval eerder by wyse van uitleg beperk word om growwe nalatigheid uit te sluit. Weereens bied die beslissing in Wells v South African Alumenite Company (supra) 'n treffende illustrasie. Nadat Innes HR beslis het dat die uitsluitingsklousule wat in die Wells saak ter sprake was, by 'n letterlike uitleg daarvan, H wyd genoeg was om ook aanspreeklikheid vir bedrog uit te sluit en dat 'n kontraksbeding wat aanspreeklikheid vir bedrog uitsluit, weens redes van openbare belang ongeldig is, laat hy hom op 72 in fine - 73 soos volg uit: I 
    'Hence contractual conditions by which one of the parties engages to verify all representations for himself, and not to rely upon them as inducing the contract, must be confined to honest mistake or honest representations. However wide the language, the Court will cut down and confine its operations within those limits .' 
(My beklemtoning.) J 
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[14] Die derde grond waarop die respondent vir sy beroep op openbare belang steun, hou verband met die feit dat die appellant die A verskaffer van mediese sorg is. Hiervolgens sou dit vir verskaffers van mediese sorg in die algemeen ontoelaatbaar wees om 'n vrywaringklousule soos klousule 2.2 in standaard kontrakte in te voeg. Vir hierdie standpunt verlaat die respondent hom op art 27(1) (a) van die Grondwet van die Republiek van Suid-Afrika 108 van 1996 waarin elke persoon se reg op mediese sorg onderskryf B word. Soos ek die uitspraak van die Hof a quo verstaan, is dit by uitstek die grond waarop die beslissing ten gunste van die respondent gefundeer is. 
[15] Die respondent beroep hom nie daarop dat klousule 2.2 op 'n direkte wyse op die konstitusionele waardes wat in art 27(1) (a) verskans is, inbreuk maak nie. So 'n beroep sou C nie kennelik kon slaag nie. Selfs op die aanvaarding dat art 27(1) (a) ingevolge art 8(2) van die Grondwet ook horisontale werking het en gevolglik ook privaat hospitale bind - welke vraag nie pertinent in hierdie saak beslis hoef te word nie - verhoed klousule 2.2 immers nie die toegang van enige persoon tot mediese sorg nie. Steeds D uitgaande van die veronderstelling dat art 27(1) (a) privaat hospitale bind, sal hierdie artikel klaarblyklik ook nie privaat hospitale verhoed om vergoeding vir mediese dienste te vra of om regtens afdwingbare voorwaardes vir die verskaffing daarvan te stel nie. Die vraag bly dus steeds of klousule 2.2 so 'n regtens afdwingbare voorwaarde is, al dan nie. E 
[16] Volgens die respondent se betoog word die rol van art 27(1) (a) in onderhawige verband ingelui deur die bepaling van art 39(2) van die Grondwet, waarvolgens elke hof verplig is om by die ontwikkeling van die gemenereg, die gees, strekking en oogmerke wat in die Handves van Regte vervat is, te bevorder. Die effek van art 39(2), so is namens die respondent betoog, is dat daar by die F oorweging van die vraag of 'n bepaalde kontraksbepaling met die openbare belang in stryd is, aggeslaan moet word op die fundamentele regte wat in die Grondwet onderskryf word. Op die aanname dat klousule 2.2 vóór die aanvaarding van die Grondwet afdwingbaar was, so het die betoog voorts gelui, is dit nou na die aanvaarding in stryd met die 'gees, strekking en oogmerk' van art 27(1) (a) en gevolglik G is dit met die openbare belang in stryd. 
[17] Aangesien die Grondwet eers op 4 Februarie 1997 in werking getree het, terwyl die ooreenkoms tussen die partye reeds op 15 Augustus 1995 aangegaan is, is die eerste vraag wat by beoordeling van hierdie argument ontstaan of art 39(2) die Hof H magtig - en verplig - om op konstitusionele bepalings ag te slaan wat nog nie in werking was toe die kontraktuele verhouding tussen die partye ontstaan het nie. Wat direkte skending betref, het die Grondwet geen terugwerkende krag nie. Handelinge wat geldig was toe dit aangegaan is, word dus nie retrospektief vanweë die direkte werking van die Grondwet met ongeldigheid getref nie. (Sien, byvoorbeeld, I Du Plessis and Others v De Klerk and Another 1996 (3) SA 850 (KH) (1996 (5) BCLR 658) para [14]; Gardener v Whitaker 1996 (4) SA 337 (KH) (1996 (6) BCLR 775) para [13].) Die vraag aangaande die moontlike terugwerkende invloed van die Grondwet op die indirekte wyse wat in art 39(2) beoog word, is egter nog nie pertinent beslis nie. J 
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Dat hierdie vraag nie so eenvoudig is nie blyk byvoorbeeld uit Ryland v Edros 1997 (2) SA 690 (K) op 709G - 710C en A Amod v Multilateral Motor Vehicle Accidents Fund (Commission for Gender Equality Intervening) 1999 (4) SA 1319 (HHA) op 1329A - E para [22]. Ek vind dit onnodig om 'n afdoende antwoord op hierdie vraag te probeer gee. In die lig van die mening wat ek oor die effek van art 27(1) (a) op die geldigheid van B klousule 2.2 nahou, is ek bereid om ten gunste van die respondent te aanvaar dat die bepalings van art 27(1) (a) wel in ag geneem moet word ofskoon dit nie gegeld het toe die onderhawige ooreenkoms op 15 Augustus 1995 aangegaan is en daar ook geen ooreenstemmende bepaling in die interim Grondwet, die Grondwet van die Republiek van Suid-Afrika 200 van 1993, was nie. C 
[18] In Carmichele v Minister of Safety and Security and Another (Centre for Applied Legal Studies Intervening) 2001 (4) SA 938 (KH) op para [35] ev is beslis dat, by die toepassing van art 39(2) van die Grondwet, die vasstelling van wat die opvattings van die gemeenskap vir doeleindes van die deliktereg voorskryf, nie sonder inagneming van die waardes wat die Grondwet onderskryf, kan geskied nie. Ek het geen twyfel dat dieselfde beginsel ook by die oorweging D geld of 'n bepaalde kontraksbepaling met die belange van die gemeenskap in stryd is nie. Of, soos Cameron AR dit in Brisley v Drotsky (supra para [91]) stel: 
    'Public policy . . . nullifies agreements offensive in themselves - a doctrine of considerable antiquity. In its modern guise ''public policy'' is now rooted in our Constitution and the fundamental values it enshrines.' E 
[19] By die toepassing van hierdie beginsel is die enigste grondwetlike waarde waarop die respondent hom beroep dié wat onderskryf word in art 27(1) (a) . Dit lei onmiddellik tot die vraag: hoekom is klousule 2.2 nou juis strydig met art F 27(1) (a) ? Dit is immers - en tereg - deur die respondent toegegee dat klousule 2.2 nie in die weg van die verskaffing van mediese dienste aan enige persoon staan nie en dat 'n hospitaal se aandrang op regtens aanvaarbare voorwaardes vir die verskaffing van mediese dienste ook nie strydig met art 27(1) (a) is nie. 
[20] Die respondent se antwoord op die gestelde vraag is gebaseer op die uitgangspunt dat terwyl die grondwetlike waarde wat in G art 27(1) (a) onderskryf word, nie slegs die verskaffing van mediese dienste sonder meer nie, maar die verskaffing van sodanige dienste op 'n professionele en sorgsame - oftewel nie-nalatige wyse - behels, klousule 2.2 juis onprofessionele optrede en nalatigheid in die verskaffing van mediese dienste bevorder deur die sanksie daarteen uit die weg te ruim. Gevolglik is klousule 2.2 strydig met die H waardes wat in art 27(1) (a) onderskryf word en derhalwe in stryd met die openbare belang. 
[21] Die antwoord op hierdie argument is na my oordeel dat die hele onderbou daarvan, naamlik dat klousule 2.2 nalatige en onprofessionele optrede deur die appellant se verpleegpersoneel sou I bevorder, op 'n non sequitur berus. Eerstens is die appellant se verpleegpersoneel steeds aan hulle professionele kode gebonde en is hulle steeds aan die statutêre gesag van hul professionele liggaam onderworpe. Tweedens sal nalatige optrede deur die appellant se verpleegpersoneel nouliks vir die appellant J 
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se reputasie en mededingendheid as 'n privaat hospitaal bevorderlik wees. A Derdens kom die respondent se argument in effek daarop neer dat die appellant se verpleegpersoneel weens die bestaan van klousule 2.2 doelbewus (oftewel opsetlik), nalatig sal wees, iets wat uiteraard op 'n selfweerspreking neerkom. 
[22] Hierbenewens is art 27(1) (a) nie die enigste konstitusionele waarde wat in onderhawige verband ter sprake kom nie. B Soos Cameron AR dit in Brisley v Drotsky (supra para [94]) stel: 
    '(T)he constitutional values of dignity and equality and freedom require that the Courts approach their task of striking down contracts or declining to enforce them with perceptive restraint . . . contractual autonomy is part of freedom. Shorn of its obscene excesses, C contractual autonomy informs also the constitutional value of dignity.' 
[23] Die grondwetlike waarde van kontrakteersvryheid omvat, op sy beurt, weer die beginsel wat in die stelreël pacta sunt servanda uitdrukking vind. Hierdie beginsel word deur Steyn HR in SA Sentrale Ko-op Graanmaatskappy Bpk v Shifren en Andere 1964 (4) SA 760 (A) op 767A saamgevat as synde D 
    'die elementêre en grondliggende algemene beginsel dat kontrakte wat vryelik en in alle erns deur bevoegde partye aangegaan is, in die openbare belang afgedwing word'. E 
[24] In die lig van hierdie oorwegings kan die respondent se standpunt dat 'n kontraktuele beding waarvolgens 'n hospitaal teen die nalatige optrede van sy verpleegpersoneel gevrywaar word in beginsel strydig is met die openbare belang, dus nie gehandhaaf word nie. 
[25] 'n Aangeleentheid wat nie direk verband hou met die uitslag van hierdie saak nie, maar wat na my mening tog enkele F opmerkings verdien, spruit voort uit die volgende uitlating deur die Hof a quo : 
    'Section 39 [van die Grondwet] implicitly enjoins every court to develop common law or customary law. In my mind, the tendency of lower courts blindly following the path chartered many years ago until altered by the higher Court ( stare decisis ) is not consonant with the provisions of s 39 of the Constitution.' G 
[bookmark: 0-0-0-167187][26] Indien die Verhoorhof hiermee bedoel het dat die beginsels van stare decisis as 'n algemene reël nie by die toepassing van art 39(2) geld nie is hy, minstens wat post-konstitusionele beslissings betref, duidelik verkeerd. Dit blyk uit die volgende dicta van Kriegler R in Ex parte Minister of Safety and Security and Others, In re S v Walters and Another (CCT 28/01, gelewer op 21 Mei H 2002) ('die Walters -saak') in para [60]: * 
    '(T)he Constitution enjoins all courts to interpret legislation and to develop the common law in accordance with the spirit, purport and objects of the Bill of Rights. In doing so, courts are bound to accept the authority and the binding force of applicable decisions of higher tribunals.' I 
En in para [61]: 
    'High Courts are obliged to follow legal interpretations of the SCA, whether they relate to constitutional issues or to other issues, and remain so obliged J 
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    unless and until the SCA itself decides otherwise or this Court does so in respect of a constitutional issue. It should A be made plain, however, that this part of the judgment does not deal with the binding effect of decisions of higher tribunals given before the constitutional era.' 
[27] Wat pre-konstitusionele beslissings van hierdie Hof aangaande die gemenereg betref, moet myns insiens onderskei word tussen drie situasies wat in die konstitusionele konteks kan ontstaan. B Eerstens, die situasie waar die Hooggeregshof oortuig is dat die betrokke reël van die gemenereg in stryd is met 'n grondwetlike bepaling. In dié geval is die Hooggeregshof verplig om van die gemenereg af te wyk. Die feit dat die betrokke reël van die gemenereg pre-kontitusioneel deur hierdie Hof neergelê is, maak geen verskil nie. Die Grondwet is die hoogste reg en waar 'n reël van die C gemenereg daarmee in stryd is, moet laasgenoemde wyk. 
[28] Die tweede moontlike situasie is waar die pre-konstitusionele beslissing van hierdie Hof gebaseer was op oorwegings soos boni mores of openbare belang. Indien die Hooggeregshof van oordeel is dat hierdie beslissing, met inagneming van D konstitusionele waardes, nie meer die boni mores of die oorwegings van openbare belang juis reflekteer nie, is die Hooggeregshof verplig om daarvan af te wyk. So 'n afwyking is nie in stryd met die beginsels van stare decisis nie aangesien in elk geval aanvaar word dat die boni mores en oorwegings van openbare belang nie staties bly nie. Voorbeelde hiervan is te vinde in Ryland v Edros (supra ) , Amod v Multilateral E Motor Vehicle Accident Fund (Commission for Gender Equality Intervening) (supra ) asook Carmichele v Minister of Safety and Security and Another (Center for Applied Legal Studies Intervening) (supra ). 
[29] Die derde situasie wat kan ontstaan, is die volgende: die reël van die gemenereg wat in 'n pre-konstitusionele beslissing van F hierdie Hof neergelê is, is nie direk in stryd met enige spesifieke bepaling van die Grondwet nie. Dit is ook nie afhanklik van veranderende oorwegings soos boni mores of openbare belang nie. Desondanks is die Hooggeregshof oortuig dat die betrokke gemeneregtelike reël, by die toepassing van art 39(2), verander moet word ten einde die gees, strekking en oogmerk van die Grondwet te G bevorder. Is die Hooggeregshof in hierdie geval by magte om uiting te gee aan sy oortuigings of is hy steeds deur die beginsels van stare decisis gebonde om die gemenereg toe te pas soos pre-konstitusioneel deur hierdie Hof neergelê? Die antwoord is dat die beginsels van stare decisis steeds geld en dat die Hooggeregshof nie deur art 39(2) gemagtig word om van die beslissings H van hierdie Hof, hetsy pre- hetsy post-konstitusioneel, af te wyk nie. Artikel 39(2) moet saam- gelees word met art 173 van die Grondwet. Kragtens laasgenoemde artikel word erkenning verleen aan die inherente bevoegdheid van 'n Hooggeregshof om - saam met die Konstitusionele Hof en hierdie Hof - die gemenereg te ontwikkel. Dit is by die uitoefening van hierdie inherente bevoegdheid wat die bepalings van art 39(2) ter I sprake kom. Voor die Grondwet het die Hooggeregshof uiteraard ook, netsoos hierdie Hof, die inherente bevoegdheid gehad om die gemenereg te ontwikkel. Hierdie inherente bevoegdheid was egter onderworpe aan die reëls wat in die leerstuk van stare decisis uitdrukking vind. Na my mening word J 
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hierdie reël nóg uitdruklik nóg by noodwendige implikasie deur die Grondwet verdring. Kortom, A onderliggend aan die opdrag vervat in art 39(2), is die veronderstelling dat die betrokke Hof die bevoegdheid het om die gemenereg te wysig. Of die betrokke Hof inderdaad daardie bevoegdheid het, word onder meer deur die stare decisis -reël bepaal. 
[30] Hierbenewens is die oorwegings wat die leerstuk van stare decisis ten grondslag lê steeds van toepassing, ook B wat die pre-konstitutionele beslissing van hierdie Hof betref. Hierdie oorwegings blyk uit die volgende verklaring deur Hahlo en Kahn The South African Legal System and its Background op 214, wat ook met instemming aangehaal word deur Kriegler R in para [57] van die Walters- saak: C 
    'The advantages of a principle of stare decisis are many. It enables the citizen, if necessary with the aid of practising lawyers, to plan his private and professional activities with some degree of assurance as to their legal effects; it prevents the dislocation of rights, particularly contractual and proprietary ones, created in the belief of an existing rule of law; it cuts down the prospect of litigation; it keeps the weaker Judge along right and D rational paths, drastically limiting the play allowed to partiality, caprice or prejudice, thereby not only securing justice in the instance but also retaining public confidence in the judicial machine through like being dealt with alike. . . . Certainty, predictability, reliability, equality, uniformity, convenience: these are the principal advantages to be gained by a legal system from the principle of stare decisis .' E 
Daarby moet in gedagte gehou word dat die bepalings van die Grondwet nie soseer 'n stel reëls is nie maar 'n hele waardesisteem. Van die waardes in die sisteem verkeer soms in onderlinge spanning wat dan versigtige opweging en versoening verg. By implementering van hierdie waardesisteem sal individuele Regters dikwels van mekaar verskil. F In die omstandighede sal die verlening van die bevoegdheid aan elke Regter om op grond van sy individuele beskouinge aangaande die toepassing van hierdie waardesisteem van die beslissings van hierdie Hof af te wyk, noodwendig tot 'n gebrek aan eenvormigheid en sekerheid lei. 
Goeie trou G 
[31] As alternatiewe basis vir sy saak het die respondent aangevoer dat selfs al sou klousule 2.2 nie met die openbare belang in stryd wees nie, dit steeds onafdwingbaar is omrede dit onredelik, onbillik en strydig met die beginsel van bona fides of goeie trou is. Hierdie basis, wat die Hof a quo blyk te onderskryf het, vind sy oorsprong in die minderheidsuitspraak van Olivier AR in Eerste Nasionale Bank van Suidelike Afrika Bpk v Saayman NO H 1997 (4) SA 302 (HHA) op 318 ev en die beslissings van die Kaapse Hooggeregshof wat in navolging daarvan gegee is. 
[32] In Brisley v Drotsky (supra) het hierdie Hof egter, by wyse van 'n meerderheidsbeslissing, die uitspraak van Olivier AR in perspektief gestel. Aangaande die plek en rol van abstrakte idees soos goeie trou, redelikheid, billikheid en I geregtigheid het die meerderheid in die Brisley- saak beslis dat, ofskoon hierdie oorwegings onderliggend is tot ons kontraktereg, dit nie 'n onafhanklike, oftewel 'n 'free floating' grondslag vir die tersydestelling of die nie-afdwinging van kontraktuele bepalings daarstel nie (para [22]); anders gestel, alhoewel hierdie abstrakte oorwegings J 
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die grondslag en bestaansreg van regsreëls verteenwoordig en ook tot die vorming en die verandering van regsreëls kan lei, A hulle op sigself geen regsreëls is nie. Wanneer dit by die afdwinging van kontraksbepalings kom, het die Hof geen diskresie en handel hy nie op die basis van abstrakte idees nie, maar juis op die basis van uitgekristaliseerde en neergelegde regsreëls. (Sien, byvoorbeeld, Brummer v Gorfil Brothers Investments (supra op 419F - 420G).) Derhalwe bied die alternatiewe basis waarop die B respondent steun, inderwaarheid geen onafhanklike basis vir sy saak nie. 
Wanvoorstelling en dwaling 
[33] Die verdere alternatief waarop die respondent hom in laaste instansie beroep, is dat hy nie aan klousule 2.2 gebonde is nie, omdat C hy, by die ondertekening van die toelatingsdokument, van die bepalings daarvan onbewus was. Die oorweging van hierdie alternatief verg dat die agtergrondsfeite in ietwat meer besonderhede uiteengesit word. Die respondent se getuienis was dat hy die toelatingsdokument sonder om D dit te lees, geteken het op die plek wat Buitendag met 'n kruisie aangedui het. Dit blyk ook dat Buitendag nie die respondent se aandag op die inhoud van klousule 2.2 gevestig het nie. Gevolglik moet, by ontstentenis aan enige getuienis tot die teendeel, aanvaar word dat E die respondent nie van die inhoud van die klousule 2.2 bewus was toe hy die ooreenkoms aangegaan het nie. Daarteenoor het die respondent toegegee dat hy geweet het dat die toelatingsdokument bepalings van die voorgenome kontrak tussen hom en die appellant bevat. Hy het dit ook nie betwis dat hy volle geleentheid gehad het om die dokument te lees nie. 
[34] In hierdie omstandighede sou die feit dat die respondent die dokument geteken het sonder om dit te lees as 'n F reël nie tot gevolg hê dat hy nie aan die bepalings wat daarin vervat is gebonde is nie. Reeds bykans 'n eeu gelede het Innes HR immers, in Burger v Central South African Railways 1903 TS 571 op 578, beslis dat 'n persoon wat 'n skriftelike ooreenkoms teken sonder om dit te lees, dit op eie risiko doen en gevolglik gebonde is G aan die bepalings wat daarin vervat is asof hy daarvan bewus was en uitdruklik daartoe ingestem het. (Sien byvoorbeeld ook George v Fairmead (Pty) Ltd 1958 (2) SA 465 (A) .) 
[35] Op hierdie algemene reël is daar sekere erkende uitsonderings (sien byvoorbeeld Christie The Law of Contract 4de uitg op 202). Die uitsondering waarop die respondent hom H beroep, is dat Buitendag 'n regsplig gehad het om hom oor die inhoud van klousule 2.2 in te lig en dat hy versuim het om dit te doen. Die respondent gee toe dat as 'n algemene beginsel daar geen regsplig op 'n kontraksparty rus om sy teenparty oor die inhoud van hulle voorgenome ooreenkoms in te lig nie. Die rede waarom daar volgens die respondent so 'n verpligting op Buitendag gerus het, is omdat hy I (die respondent) nie 'n bepaling soos klousule 2.2 in 'n ooreenkoms met 'n hospitaal verwag het nie. Aangesien dat 'n hospitaal juis veronderstel is om mediese dienste op professionele en sorgsame wyse te verskaf, so het die respondent aangevoer, het J 
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hy nie verwag dat die appellant hom teen die nalatigheid van sy eie verpleegpersoneel sou probeer vrywaar nie. A 
[36] Die antwoord hierop is dat die respondent se subjektiewe verwagtings oor wat die kontrak tussen hom en die appellant sou bevat, geen rol te speel het by die vraag of daar 'n regsplig op Buitendag was om klousule 2.2 aan hom uit te wys nie. Wat wel by hierdie vraag van belang is, is of 'n bepaling soos klousule 2.2 B redelikerwys te wagte was, oftewel, of dit objektief gesproke onverwags was. Soos ek reeds vroeër aangedui het, is vrywaringsklousules soos klousule 2.2 hedendaags in standaard kontrakte eerder die reël as die uitsondering. Ondanks die respondent se betoog tot die teendeel kan ek ook geen rede sien om in hierdie opsig privaathospitale in beginsel van ander verskaffers van C dienste te onderskei nie. Derhalwe kan nie gesê word dat 'n bepaling soos klousule 2.2 in die toelatingsdokument objektief gesproke onverwags was nie. Bygevolg was daar geen regsplig op Buitendag om dit pertinent onder die respondent se aandag te gebring het nie. Derhalwe is die respondent aan die terme van die klousule gebonde asof hy dit gelees en uitdruklik daartoe ingestem het. D 
Slotsom 
[37] Om hierdie redes moes die Hof a quo bevind het dat klousule 2.2 teenoor die respondent afdwingbaar is. Ingevolge die ooreenkoms wat die partye by die voorverhoor-konferensie aangegaan het, E moes die Hof die respondent se vordering met koste van die hand wys. 
[38] Die volgende bevel word gemaak: 
    (1)     Die Appèl slaag met koste, insluitende die koste van twee advokate. F 
    (2)     Die bevel van die Hof a quo word vervang met die volgende: 
       'Eiser se eis word van die hand gewys met koste.' 
Nienaber AR, Harms AR, Zulman AR en Mpati AR het saamgestem. 
Appellant se Prokureurs: Deneys Reitz , Johannesburg; G Macintosh, Cross & Farquharson , Pretoria; Webbers , Bloemfontein. Respondent se Prokureurs: E Y Stuart Ing , Pretoria; McIntyre & Van der Post , Bloemfontein. 
 
* Nou gerapporteer te 2002 (4) SA 1 (HHA) - Reds. 
* Nou gerapporteer te 2002 (4) SA 613 (KH) (2002 (2) SASV 105) - Reds. 


SASFIN (PTY) LTD v BEUKES 1989 (1) SA 1 (A) A 
1989 (1) SA p1 
  
	Citation 
 
	1989 (1) SA 1 (A) 
 

	Court 
 
	Appellate Division 
 

	Judge 
 
	Rabie ACJ , Jansen JA , Van Heerden JA , Smalberger JA , Nestadt JA 
 

	Heard 
 
	March 8, 1988 
 

	Judgment 
 
	September 19, 1988 
 

	Annotations 
 
	Link to Case Annotations 
 


B 
[zFNz] Flynote : Sleutelwoorde 
Contract - Legality - Contracts contrary to public policy - Agreements clearly inimical to interests of the community, whether contrary to law or morality or social or economic expedience, not enforceable on grounds of public policy - Court should not shrink from duty of declaring such a contract contrary to public policy - But such power should be C exercised sparingly and only in clearest cases - Should be borne in mind that public policy generally favours the utmost freedom of contract - Deed of cession by doctor to finance company whereby latter placed in immediate and effective control of all doctor's earnings, would have been entitled to recover all doctor's book debts and retain all amounts D so recovered irrespective of whether doctor indebted to it in a lesser amount or at all, and whereby doctor powerless to bring such situation to an end - Such cession in securitatem debiti clearly unconscionable and incompatible with public interest - Thus contrary to public policy - Most of the clauses held to be contrary to public policy went to E the principal purpose of the contract and were not subsidiary or collateral - Accordingly not severable from rest of contract, notwithstanding clause in cession providing that each clause was severable one from the other and if any found to be unenforceable the remaining clauses would continue to be of full force and effect - Court accordingly dismissing appeal against decision refusing an interdict F restraining doctor from recovering debts due to him. 
[zHNz] Headnote : Kopnota 
Our common law does not recognise agreements that are contrary to public policy. As to the question of what is meant by public policy and when can it be said that an agreement is contrary to public policy, the interests of the community or the public are of paramount G importance. Agreements which are clearly inimical to the interests 
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A of the community, whether they are contrary to law or morality, or run counter to social or economic expedience, will accordingly, on the grounds of public policy, not be enforced. 
No court should shrink from the duty of declaring a contract contrary to public policy when the occasion so demands. The power to declare contracts contrary to public policy should, however, be exercised sparingly and only in the clearest of cases, lest uncertainty as to the validity of contracts result from an arbitrary and indiscriminate use B of the power. One must be careful not to conclude that a contract is contrary to public policy merely because its terms (or some of them) offend one's individual sense of propriety and fairness. In grappling with this often difficult problem it must be borne in mind that public policy generally favours the utmost freedom of contract, and requires that commercial transactions should not be unduly trammelled by restrictions on that freedom. A further relevant, and not unimportant, consideration is that 'public policy should properly take into C account the doing of simple justice between man and man'. 
[bookmark: 0-0-0-238331]The Court, accordingly ( per Smalberger JA, Jansen JA and Nestadt JA concurring), held that a deed of cession executed by the respondent (a doctor) in favour of, inter alia , the appellant (a finance company) was contrary to public policy and therefore unenforceable. The cession, which was a cession in securitatem debiti , contained provisions D the effect of which was, on a proper interpretation thereof, to put the appellant, from the time the deed of cession was executed, and at all times thereafter, in immediate and effective control of all respondent's earnings as a doctor, to entitle the appellant, on notice of cession to the respondent's debtors, to recover all his book debts and to retain all amounts so recovered, irrespective of whether the respondent was indebted to it in a lesser amount or at all (the respondent by the aforegoing provisions could be effectively deprived of his income E and means of support for himself and his family), and furthermore to put the respondent in the position of being powerless to bring the situation to an end by reason of a provision that 'this cession shall be and continue to be of full force and effect until terminated by all the creditors'. The Court held that an agreement having such an effect was clearly unconscionable and incompatible with the public interest and was therefore contrary to public policy. As to the question of whether F the offending provisions were severable from the rest of the cession, the Court found that a clause in the deed of cession that 'each phrase... and clause in this cession is severable the one from the other,... and if in terms of any judgment... any... clause is found to be... unenforceable for any reason the remaining... clauses... shall nevertheless be and continue to be of full force and effect', had to be seen as no more than an expression of intention by the parties that their agreement should be regarded as severable to the extent G that severance was appropriate and permissible. The Court further held that the offending provisions, or most of them, were fundamental to the nature and scope of the security which the appellant required and that they contained provisions which were material, important and essential to the appellant's ends; they went to the principal purpose of the contract, and were not merely subsidiary or collateral thereto. The offending provisions were therefore held not to be severable from the remainder of the deed of cession and that accordingly the whole deed H of cession was void ab inititio . The Court concluded that the appellant's appeal against a Local Division's refusal of an interdict pendente lite restraining the respondent from collecting either from his patients or any other person any of the debts ceded by him to the appellant had to be dismissed. * In a 
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A minority judgment, Van Heerden JA, Rabie ACJ concurring, held that only some of the provisions of the deed of cession found by the majority of the Court to be contrary to public policy were in fact contrary to public policy, that these provisions were indeed severable from the remainder of the cession, but that the balance of convenience favoured the refusal of the interdict pending the institution of proceedings by the appellant. 
B The decision in the Witwatersrand Local Division in Sasfin (Pty) Ltd v Beukes; Suid-Afrikaanse Vervoerdienste v Sasfin (Pty) Ltd 1988 (1) SA 626 confirmed. 
[zCIz] Case Information 
Appeal from a decision in the Witwatersrand Local Division (Van Niekerk J). The facts appear from the judgments of Van Heerden JA and Smalberger JA. 
C     W H Trengove SC (with him N N Lazarus SC ) for the appellant referred to the following authorities: Magna Alloys & Research (SA) (Pty) Ltd v Ellis 1984 (4) SA 874 (A) at 895; Jonker v Yzelle 1948 (2) SA 942 (T) ; Smit v Van Tonder 1957 (1) SA 421 (T) at 425; Baines Motors v Piek 1955 (1) SA 534 (A) at 540; Vogel NO v Volkerz 1977 (1) SA 537 (T) at 548C - G, 549; Vernon and Others v Schoeman and Another 1978 (2) SA 305 (D) at D 309D - E; Smith v Rand Bank Bpk 1979 (4) SA 228 (N) at 233D - F; Kuhn v Karp 1948 (4) SA 825 (T) at 838 - 40; Consolidated Finance Co Ltd v Reuvid 1912 TPD 1019 at 1024; Paiges v Van Ryn Gold Mines Estates Ltd 1920 AD 600 at 614 - 15; Mabaso and Others v Nel's Melkery (Pty) Ltd 1979 (4) SA 358 (W) at 361 - 2; Stern and Ruskin NNO v Appleson 1951 (3) SA 800 (W) at 810 - 11, 811 - 12; UDC Bank Ltd v Seacat Leasing & Finance Co (Pty) Ltd 1979 (4) SA 682 (T) ; Matthews v Matthews 1936 TPD E 124; Voloshen v High Speed Laundry & Cleaning Services (Pty) Ltd 1938 CPD 341; Stansfield v Kuhn 1940 NPD 238; Miller v Spamer 1948 (3) SA 772 (C) ; Steenkamp v Fourie 1948 (4) SA 536 (T) ; Starr v Ramnath 1954 (2) SA 249 (N) ; Sandell v Jacobs 1970 (4) SA 630 (SWA) at 633; First Industrial Excavation Land Development Engineering and Cleaning Corp of SA Ltd F v Duncker & Valdislavich (Pty) Ltd 1967 (1) SA 317 (T) ; SA Hyde (Pty) Ltd v Newmann NO 1970 (4) SA 55 (O) ; Webster v Mitchell 1948 (1) SA 1186 (W) at 1189; Gool v Minister of Justice 1955 (2) SA 682 (C) at 688; Beecham Group Ltd v B-M Group (Pty) Ltd 1977 (1) SA 50 (T) at 155B - E; Bank of Lisbon & South Africa Ltd v The Master and Others 1987 (1) SA 276 (A) G ; Steyn Die Uitleg van Wette 5th ed at 97; Insolvency Act 24 of 1936 s 24(1); Workmen's Compensation Act 30 of 1941 s 102; Workmen's Wages Protection Act 40 of 1956 s 3(1); Public Service Act 54 of 1957 s 23; Statutory Pensions Protection Act 21 of 1962 s 2(1); Sale of Land on Instalments Act 72 of 1971 s 8(1); Credit Agreements Act 75 of 1980 s 9(1); Veriava and Others v President, South African Medical and Dental Council, and Others 1985 (2) SA 293 (T) at H 306D et seq ; Standard Bank Ltd v Estate Van Rhyn 1925 AD 266; Sutter v Scheepers 1932 AD 165 at 173 - 4; Schierhout v Minister of Justice 1926 AD 99 at 109; Pottie v Kotze 1954 (3) SA 719 (A) at 726 - 7; Warren v Pirie (Pty) Ltd 1959 (1) SA 419 (E) ; Barclays National Bank Ltd v Brownlee 1981 (3) SA 579 (D) I ; Waugh v Morris (1873) LR 8 QB 202; Reynolds v Kinsey 1959 (4) SA 50 (FC) ; Claassen v African Batignolles Constructions (Pty) Ltd 1954 (1) SA 552 (O) ; Mahomed Abdullah v Levy 1916 CPD 302; Trust Bank van Afrika Bpk v Eksteen 1964 (3) SA 402 (A) ; Christie The Law of Contract in South Africa at 461; Verkouteren v Rubesa 1917 TPD 274 at 275; Spies v Hansford and Hansford Ltd 1940 TPD 1 at 8 - 9; Blaikie & Co Ltd J v Lancashire 1951 (4) 
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A SA 571 (N) at 576; Cohen v Sherman & Co 1941 TPD 134; Lochrenberg v Sululu 1960 (2) SA 502 (E) ; Kotsopoulos v Bilardi 1970 (2) SA 391 (C) at 397; Henri Viljoen (Pty) Ltd v Awerbuch Bros 1953 (2) SA 151 (O) at 159; Anglo African Shipping Co (Rhodesia) (Pty) Ltd v Baddeley and Another 1977 (3) SA 236 (R) ; National Bank v Cohen's Trustee 1911 AD 235 at B 240, 250 - 1; Frankfurt v Rand Tea Rooms 1924 WLD 257; Eastwood v Shepstone 1902 TS 294 at 303; Bhengu v Alexander 1947 (4) SA 341 (N) at 347; Collen v Rietfontein Engineering Works 1948 (1) SA 413 (A) at 435; Kriel v Hochstetter House (Edms) Bpk 1988 (1) SA 220 (T) at 226I - 227B; Voet 20.1.20 and 26; Kilburn v Estate Kilburn 1931 AD 501 at 506; Freeman Cohen's Consolidated Ltd v General Mining and Finance C Corporation Ltd 1906 TS 585 at 591; Volhand & Molenaar (Pty) Ltd v Ruskin and Another NNO 1959 (2) SA 751 (W) at 735D - E; Sun Life Assurance Co of Canada v Kuranda 1924 AD 20 at 24 - 5; Kuranda v Boustred and Others 1933 WLD 49 at 52 - 3; Van der Linden Institutes 1.14.7; Kalil v Standard Bank of SA Ltd 1967 (4) SA 550 (A) at 556G; D Osry v Hirsch, Loubser and Co Ltd 1922 CPD 531 at 547; SA Breweries v Levin 1935 AD 77 at 84; Marlin v Durban Turf Club and Others 1942 AD 112 at 131; Astra Furnishers (Pty) Ltd v Arend and Another 1973 (1) SA 446 (C) at 450A - D; Standard Bank of SA Ltd v Neugarten and Others 1987 (3) SA 695 (W) at 700A - 702A; Nedbank Ltd v Van der Berg and Another 1987 (3) SA 449 (W) at 450I - 452D; Wells v SA Alumenite Co 1927 AD 69 E at 73; Eastern Rand Exploration Co v Nel 1903 TS 42 at 53; Cullinan v Pistorius 1903 ORC 33 at 38; De Wet and Yeats Kontraktereg en Handelsreg 4th ed at 227; Joubert General Principles of the Law of Contract at 196; Nash v Golden Dumps (Pty) Ltd 1985 (3) SA 1 (A) at 22G; and Du Plooy v Sasol Bedryf (Edms) Bpk 1988 (1) SA 438 (A) at 455, 457. 
F     J A Heher SC (with him J A Woodward ) for the respondent referred to the following authorities: Leyds v Noord-Westelike Kooperatiewe Landboumaatskappy Bpk 1985 (2) SA 756 (A) at 769; Bank of Lisbon in South Africa Ltd v The Master 1987 (1) SA 276 (A) ; N Joubert 'Sessie ter Versekering van Huidige en Toekomstige Skulde' (1987) 2 TSAR 237 at 238 G - 9, 241; Scott 'Verpanding van Vorderingsregte: Uiteindelik Sekerheid?' 1987 THRHR at 175 - 82; Scott and Scott Mortgage and Pledge at 4, 165; Sun Life Assurance Co of Canada v Kuranda 1924 AD 20 at 24; Muller NO v Trust Bank of Africa Ltd 1981 (2) SA 117 (N) at 126E - G; Lubbe 'Die Oordrag van Toekomstige Regte' 1980 THRHR at 117; Scott H 'Sessie en "Factoring" in die Suid-Afrikaanse Reg' 1987 De Jure 15 at 28 - 30; Eastwood v Shepstone 1902 TS 294 at 302; Hurwitz v Taylor 1926 TPD 81 at 92; Fender v St John-Mildmay 1938 AC 1 at 13; Kuhn v Karp 1948 (4) SA 825 (T) at 840; Atlas Organic Fertilizers (Pty) Ltd v Pikkewyn Ghwano (Pty) Ltd and Others 1981 (2) SA 173 (T) at 188H - 189H; Olsen v Standaloft 1983 (2) SA 668 (ZS) at 673 - 4; Magna Alloys & Research I (SA) (Pty) Ltd v Ellis 1984 (4) SA 874 (A) at 891G - H, 893D; Christie The Law of Contract in South Africa at 375, 381, 431 - 2, 459; Ex parte Kelly 1943 OPD 76 at 83; Vawda v Vawda and Others 1980 (2) SA 344 at 346C - F; MTK Saagmeule (Pty) Ltd v Killyman Estates (Pty) Ltd 1980 (3) SA 1 (A) at 11H; Astra Furnishers (Pty) Ltd v Arend and Another 1973 (1) SA 446 (C) at 450B; Middleton v Carr 1949 (2) SA 374 (A) at 391; Markowitz & Son Trust Co (Pty) Ltd v Bassous 1966 (2) PH A65 (C); J Pickering v The Ilfracombe 
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A Railway Co 37 LJ CP 118; Williston Contracts , quoted in Baines Motors Ltd v Piek 1955 (1) SA 534 (A) at 551; Vernon and Others v Schoeman and Another 1978 (2) SA 305 (D) at 309; Bennett v Bennett [1952] 1 All ER 413 at 417; Cheshire and Fifoot (1972) The Law of Contract at 340, 382; Bhengu v Alexander 1947 (4) SA 341 (N) at 347; Cameron v Bray Gibb & Co (Pty) Ltd 1966 (3) SA 675 (R) ; Brooks & Wynberg v New United B Yeast Distributors 1936 TPD 296 at 303; Putco Ltd v TV & Radio Guarantee Co (Pty) Ltd 1985 (4) SA 809 (A) at 827I - 828A; S v Bailey 1981 (4) SA 186 (N) at 189; Medical, Dental and Supplementary Health Service Professions Act 1974, s 49(2); Strauss Doctor, Patient and the Law 2nd ed at 91, 92, 498 and 504; Voet 22.5.6; McQuoid-Mason The Law of Privacy C at 177, 193; Eastern Rand Exploration Co Ltd v Nel and Others 1903 TS 42 at 53; Lee and Honore The South African Law of Obligations , 2nd ed at 39; Scott The Law of Cession at 177 - 8; Ndauti v Kgami and Others 1948 (3) SA 27 (W) at 36 - 7; Miller v Spamer 1948 (3) SA 772 (C) at 778 - 9; UDC Bank v Seacat Leasing & Finance Co (Pty) Ltd and Another 1979 (4) SA 682 (T) at 688G - 689D; Stern and Ruskin NNO v Appleson 1951 (3) SA 800 (W) D at 813B; Matador Buildings (Pty) Ltd v Harman 1971 (2) SA 21 (C) at 28A; Du Plessis v Scott 1950 (2) SA 614 (W) ; Du Plooy v Sasol Bedryf (Edms) Bpk 1988 (1) SA 438 (A) at 451B, 453G - I, 455E - J, 456H - I, 457D; Union Free State Mining & Finance Corporation Ltd v Union Free State Gold and Diamond Corporation Ltd 1960 (4) SA 547 (W) at 549; Roodepoort-Maraisburg Town Council v Eastern Properties (Pty) Ltd E 1933 WLD 224 at 226; Steenkamp v Peri-Urban Areas Health Board 1946 TPD 424 at 430 - 1; Parsons v Langemann 1948 (4) SA 258 (C) at 262 - 3; St Patrick's Mansions (Pty) Ltd v Grange Restaurant (Pty) Ltd 1950 (4) SA 215 (W) at 218 - 19; Margate Estates (Pty) Ltd v Urtel 1965 (1) SA 279 (N) at 293 - 4; Mathanti v Netherlands Insurance Co of South Africa F Ltd 1971 (2) SA 305 (N) at 317; Alberts v Bryson 1977 (1) SA 857 (RA) at 860A; Chitty Contracts (1983) vol 1 at 642 - 3, 1182, 1190; United Yeast Distributors (Pty) Ltd v Brooks 1935 TPD 75 at 80 - 2; Empire Theatres Co Ltd v Lamor 1910 WLD 289 at 292; Bal v Van Staden 1903 TS 70 at 81 - 2; Tolgate Holdings Ltd v Olds 1968 (3) PH A78 (W); Goss v E C Goss & Co (Pty) Ltd 1970 (1) SA 602 (D) at 608; Metalock (Africa) (1956) G (Pty) Ltd v Klein 1971 (1) PH A10; Giraudeau v Samuels 1965 (2) PH A34; African Theatres Ltd v D'Oliviera and Others 1927 WLD 122; De Wet and Yeats Kontraktereg en Handelsreg (1978) at 80 - 3, 130 - 1; Soergel-Siebert Burgerliches Gesetzbuch (Kohlhammer Kommentar ) (1967) H vol 1 at 621 - 2; Flume Allgemeine Teil des Burgerlichen Rechts; Das Rechtsgeschaft (1965) vol II at 577, 586 - 9; Komentar zum Burgerlichen Gesetzbuch met Einfuhrungsgesetz und Nebengsgesetzen (Staudingers Komentar ) vol I (ed Coing and Dilcher) at 487, 489; Van Jaarsveld v Coetzee 1973 (3) SA 241 (A) ; Mason v Provident Clothing Co Ltd 1913 AC 724 at 745; Goldsoll v Goldman [1914] 2 Ch 603 at 613. 
    Cur adv vult . 
I     Postea (September 19). 
[zJDz] Judgment 
Smalberger JA: The appellant ('Sasfin') is a company carrying on a business as a financier; the respondent ('Beukes') is a J specialist anaesthetist. On 13 February 1985 the parties entered into a discounting 
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A agreement. In terms of this agreement Beukes was obliged to offer for sale to Sasfin any book debts he wished to sell. The purchase of such book debts by Sasfin was to be governed by the provisions of the discounting agreement. On the same date Beukes executed a deed of cession in favour of Sasfin, Sassoons Textiles (Africa) (Pty) B Ltd ('Sassoons') and Simpex (Pty) Ltd ('Simpex'). In terms thereof Beukes ceded to 'the creditors' (Sasfin, Sassoons and Simpex), jointly and severally 
    'all claims, rights of actions and receivables which are now and which may at any time hereafter become due to me/us by all persons (hereinafter referred to as "my/our debtors") without exception, from C any cause of indebtedness whatsoever ("the claims") as continuing covering security for the due and proper performance of all obligations which I/we may have in the past owed or incurred or may at the present or in the future owe or incur to all or any of the creditors from whatsoever cause and whenever arising...', 
D on the terms and conditions contained in the deed of cession. In entering into both the discounting agreement and the deed of cession Beukes was represented by one Smit of Computerised Management Applications (Pty) Ltd. 
    It is common cause that from time to time Sasfin purchased certain book debts offered for sale by Beukes. Eventually a dispute arose between the parties. Sasfin claimed that Beukes had breached E certain warranties contained in the discounting agreement, and purported to cancel the agreement. Sasfin further alleged that as at the date of the purported cancellation Beukes was indebted to it in the sum of R108 575,80. Accordingly Sasfin claimed to be entitled to enforce its rights against Beukes under the deed of cession. Beukes disputed any F alleged breach on his part, and Sasfin's right to cancel. He contended, in turn, that Sasfin had breached certain of the terms of the discounting agreement. The dispute between the parties resulted in Sasfin (as applicant) instituting proceedings by way of notice of motion against Beukes (as respondent) in the Witwatersrand Local Division, in G which Sasfin claimed an order in the following terms: 
    '1.1     Declaring that the cession executed by the respondent in favour of the applicant on 13 February 1985 is of full force and effect. 
    1.2     Interdicting and restraining the respondent from collecting either from his patients and from any medical aid society/ies or from any person, any of the debts ceded by him to the applicant. 
H     1.3     Directing that the respondent furnish an account to the applicant of all amounts collected by him since 13 November 1985, and pay to the applicant all the amounts so collected. 
    1.4     Directing that the respondent is obliged to give the applicant access to all his books, records and documents in terms of the I deed of cession for the purpose of allowing the applicant to exercise its rights in terms of the deed of cession. 
    2.        Alternatively to 1 above , granting the applicant an interim interdict, interdicting and restraining the respondent from collecting either from his patients and from any medical aid society/ies or from any person any of the debts ceded by him to J the applicant, pending 
1989 (1) SA p7 
SMALBERGER JA 
A proceedings to be instituted against the respondent for the relief set out in 1.1 to 1.4; such proceedings to be instituted within 30 days from the date of this order. 
    3.        Directing that the respondent pay the costs of this application. 
    4.        Granting to the applicant further or alternative relief.' 
B     The matter came before Van Niekerk J. At the hearing Sasfin indicated that it was only persisting in its claim for interim relief in terms of para 2 of the order sought. The Court a quo dismissed Sasfin's application, with costs, on the ground that the deed of cession was contrary to public policy and therefore invalid and unenforceable. C However, it granted Sasfin leave to appeal to this Court. The judgment of the Court a quo is reported in 1988 (1) SA 626 (W) . 
    The appeal turns primarily on the validity of the deed of cession and its enforceability, whether in full or in part. This involves a consideration of whether there are provisions in the deed of cession which offend against public policy and, if so, whether they are severable from the remainder of the deed of cession. If the deed D of cession is found to contain provisions which are contrary to public policy, and which are not severable, the further question arises whether, if such provisions were inserted solely for the benefit of Sasfin, Sasfin is none the less entitled to enforce the deed of cession shorn of its illegal provisions, if it so elects. This issue was not pertinently raised or argued during the hearing of the appeal, E but counsel for the parties were subsequently requested to furnish additional written heads of argument in respect thereof. This they have done, and we are indebted to them for their assistance. 
    Before considering these issues and the legal principles governing them, it is necessary to mention certain preliminary matters. The proceedings in the Court a quo were instituted by Sasfin only. F Sassoons and Simpex did not join, nor were they joined, in the proceedings. They have, however, indicated through their attorneys that they abide the decision of this Court, and the parties are agreed that nothing turns on their non-joinder. Furthermore, we were advised by counsel, and this has since been confirmed in certain correspondence G placed before us, that Beukes has furnished a bank guarantee to Sasfin to cover any amount which might be found to be due by him to Sasfin, pursuant to an action which Sasfin has instituted against Beukes arising out of his alleged indebtedness under the discounting agreement, and that no claim will be made against Beukes based on the deed of cession. As Sasfin no longer seeks to enforce the deed of cession, the question H of its validity has become largely academic. It remains, however, relevant to the question of costs, and this Court is therefore required to pronounce on its validity, and on any other issues that fall to be considered. 
    Our common law does not recognise agreements that are contrary to I public policy ( Magna Alloys and Research SA (Pty) Ltd v Ellis 1984 (4) SA 874 (A) at 891G). This immediately raises the question what is meant by public policy, and when can it be said that an agreement is contrary to public policy. Public policy is an expression of 'vague import' ( per Innes CJ in Law Union and Rock Insurance Co Ltd v Carmichael's Executor 1917 AD 593{dictum at 598 appl} at 598), and what the requirements of J public policy are must needs often be a difficult and contentious matter. Wessels Law of Contract 
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A in South Africa 2nd ed vol 1 para 480 states that ' (a) n act which is contrary to the interests of the community is said to be an act contrary to public policy'. Wessels goes on to state that such acts may also be regarded as contrary to the common law, and in some cases contrary to the moral sense of the community. The learned author 'Aquilius' in one of a series of articles on 'Immorality and Illegality in Contract' B in 1941, 1942 and 1943 SALJ defines a contract against public policy as 
    'one stipulating performance which is not per se illegal or immoral but which the Courts, on grounds of expedience, will not enforce, because performance will detrimentally affect the interest of the community' 
(1941 SALJ 346). Wille in his Principles of South African Law 7th ed C at 324 speaks of an agreement being contrary to public policy 'if it is opposed to the interests of the State, or of justice, or of the public'. The interests of the community or the public are therefore of paramount importance in relation to the concept of public policy. Agreements which are clearly inimical to the interests of the community, whether they D are contrary to law or morality, or run counter to social or economic expedience, will accordingly, on the grounds of public policy, not be enforced. (Cf Cheshire, Fifoot and Furmston's Law of Contract 11th ed at 343.) 
    Writers generally seem to classify illegal or unenforceable contracts (apart from those contrary to statute) into contracts that are contra bonos mores and those contrary to public policy (see eg De Wet and E Yeats Kontraktereg en Handelsreg 4th ed at 80; Wille (op cit at 321); Joubert (ed) Law of South Africa vol 5 para 151). Some, like Wessels (op cit ), include an additional classification, viz those contrary to the common law. These classifications are interchangeable, for as 'Aquilius' in 1941 SALJ at 344 puts the matter, 'in a sense... all illegalities F may be said to be immoral and all immorality and illegality contrary to public policy'. That the principles underlying contracts contrary to public policy and contra bonos mores may overlap also appears from the judgment of this Court in Ismail v Ismail 1983 (1) SA 1006 (A) at 1025G. These classifications may not be of importance in principle, for where G a court refuses to enforce a contract it ultimately so decides on the basis of public policy (see Kuhn v Karp 1948 (4) SA 825 (T) {cons} at 839). Nonetheless it is convenient to deal with unenforceable contracts, as most writers do, under various heads (see eg Christie The Law of Contract in South Africa at 335 et seq ). 
    In the Magna Alloy's case supra Rabie CJ stated at 891H: 
    'Omdat opvattings oor wat in die openbare belang is, of wat die H openbare belang vereis, nie altyd dieselfde is nie en van tyd tot tyd kan verander, kan daar ook geen numerus clausus wees van soorte ooreenkomste wat as strydig met die openbare belang beskou kan word nie.' 
While mindful of the admonition of Cave J in Re Mirams [1891] 1 QB 594 at 595 that 'Judges are more to be trusted as interpreters of the law I than as expounders of what is called public policy', it must nevertheless be left to the Courts to determine, in any given case (apart from matters dealt with by statute), whether a contract is contrary to public policy. This is in keeping with what was said by Innes CJ in Eastwood v Shepstone 1902 TS 294{dictum at 302 appl} at 302, viz: 
    'Now this Court has the power to treat as void and to refuse in any way to recognise contracts and transactions which are against public J policy or contrary to 
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    A good morals. It is a power not to be hastily or rashly exercised; but when once it is clear that any arrangement is against public policy, the Court would be wanting in its duty if it hesitated to declare such an arrangement void. What we have to look to is the tendency of the proposed transaction, not its actually proved result.' 
No court should therefore shrink from the duty of declaring a B contract contrary to public policy when the occasion so demands. The power to declare contracts contrary to public policy should, however, be exercised sparingly and only in the clearest of cases, lest uncertainty as to the validity of contracts result from an arbitrary and indiscriminate use of the power. One must be careful not to conclude that a contract is contrary to public policy merely because its terms (or some of them) offend one's individual sense of propriety C and fairness. In the words of Lord Atkin in Fender v St John-Mildmay 1938 AC 1 (HL) at 12 ([1937] 3 All ER 402 at 407B - C), 
    'the doctrine should only be invoked in clear cases in which the harm to the public is substantially incontestable, and does not depend upon the idiosyncratic inferences of a few judicial minds' 
D (see also Olsen v Standaloft 1983 (2) SA 668 (ZS) at 673G). Williston on Contracts 3rd ed para 1630 expresses the position thus: 
    'Although the power of courts to invalidate bargains of parties on grounds of public policy is unquestioned and is clearly necessary, the impropriety of the transaction should be convincingly established in order to justify the exercise of the power.' 
E In grappling with this often difficult problem it must be borne in mind that public policy generally favours the utmost freedom of contract, and requires that commercial transactions should not be unduly trammelled by restrictions on that freedom. 
    '(P)ublic policy demands in general full freedom of contract; the right of men freely to bind themselves in respect of all legitimate subject-matters' 
F ( per Innes CJ in Law Union and Rock Insurance Co Ltd v Carmichael's Executor (supra at 598) - and see the much-quoted aphorism of Sir George Jessel MR in Printing and Numerical Registration Co v Sampson (1875) LR 19 Eq 462 at 465 referred to in inter alia , Wells v South African Alumenite Company 1927 AD 69 at 73. A further relevant, and G not unimportant, consideration is that 'public policy should properly take into account the doing of simple justice between man and man' - per Stratford CJ in Jajbhay v Cassim 1939 AD 537 at 544. It is in the light of these principles that the validity of the deed of cession must be considered. 
    The deed of cession contains in a single document both an agreement H to cede and a cession. In terms of the agreement to cede, Beukes' 'claims, rights of action and receivables' were to be ceded in securitatem debiti . Such a cession is in the nature of a pledge. A pledge is accessory to the original obligation, and whenever that is discharged the pledge is ipso iure extinguished. (Wille's Law of Mortgage and Pledge in South Africa 3rd ed at 165 - 6; Standard Bank of I SA Ltd v Neethling NO 1958 (2) SA 25 (C) at 30C - D.) It follows from the accessory nature of a pledge that the rights of a cessionary under a cession in securitatem debiti only extend for as long as the debt which it was intended to secure remains unpaid, and no claim may be made in respect of the cession if there is no indebtedness ( Wille (op cit at 151); Freeman Cohen's Consolidated Ltd v General Mining and J Finance Corporation Ltd 1906 TS 585 at 591). 
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A     The deed of cession is a lengthy document consisting of 25 typed pages. I do not propose to set out its provisions in full - to do so would unnecessarily burden this judgment. It is heavily biased in favour of Sasfin - that much will become apparent when I deal with the clauses which are claimed to be contrary to public policy. It was obviously tailored, from Sasfin's point of view, to cover every conceivable B legal loophole, and to provide for all possible contingencies. It is certainly not lacking in ingenuity. Its purpose was not merely to provide security for Beukes' indebtedness to Sasfin - it sought to ensure maximum protection of Sasfin's rights while at the same time subjecting Beukes to the most stringent burdens and restrictions. 
C     It will facilitate the further reading of this judgment if I set out in full at this stage the various clauses in the deed of cession which Beukes claims are contrary to public policy. While there may be other provisions in the deed of cession which are contrary to public policy, I shall confine myself to those relied upon by Beukes. They are the following (the italicising is mine, and is intended to facilitate later reference to the various clauses): 
D     '3.4     (T)he creditors shall be entitled, at any time or times hereafter , without notice to me/us and without first obtaining any order of court, to: 
          3.4.1 give notice of this cession to all or any of my/our debtors and to take such steps as the creditors may deem fit to recover all or any of the claims hereby ceded ; and/or 
E           3.4.2 cause all or any of the claims hereby ceded to be sold by public auction or private treaty or in any other manner for such price and on such terms and to such purchasers as the creditors in their sole and absolute discretion may deem fit; and/or 
          3.4.3... 
F           3.4.4... The creditors shall apply the nett proceeds of any such recovery or sale in terms of 3.4.1 or 3.4.2... as the case may be, after deducting therefrom all costs and expenses incurred in or about the realisation of the claims and exercise by the creditors of its/their rights, including where applicable the commission referred to in 7, in reduction or discharge, as the case may be, of my/our indebtedness to the creditors , without prejudice to the creditors' rights to recover from me/us G any balance which may remain owing to the creditors after the exercise of such rights. All of the aforegoing is without prejudice to all other rights that the creditors may have at law and all other securities which may be held by the creditors and provided further however that should the creditors at any time collect/recover in aggregate an amount which , after taking into account all the costs and expenses incurred by the creditors in H connection with the realisation and/or recovery or attempted recovery of the claims hereby ceded and the exercise by the creditors of their rights, exceeds the full amount of my/our indebtedness for the time being , whether actual or contingent or prospective, the creditors shall be entitled but not obliged to refund such excess to me/us without affecting the force and continuity of this cession as security for any indebtedness I subsequently arising in favour of the creditors. 
... 
          3.6 (T)he creditors shall be at liberty, without in any way limiting or affecting the creditors' rights against me/us or diminishing or otherwise affecting my/our obligations to the creditors hereunder, to do any act or omit to do any act or cause any act to be done or omitted to be done, whether pursuant to the provisions of any contract concluded with me/us or J otherwise, as the creditors 
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A           in its/their sole discretion may deem fit, and without reference to or approval by me/us notwithstanding that in doing or omitting to do any such act, the creditors may have acted negligently (whether grossly or otherwise) or in a manner calculated to cause , or in fact causing, prejudice to me/us... 
... 
B           3.8 (T)he creditors shall be under no obligation to me/us to bring any proceedings against any of my/our debtors or take any other steps against my/our debtors and shall be at liberty to withdraw any proceedings instituted by the creditors against my/our debtors and be entitled generally to act or to refrain from acting against any of my/our debtors as the creditors may in their sole and absolute discretion decide or consider fit, and the creditors shall not be liable to me/us in any way whatsoever for any loss/es that I/we may suffer or incur in consequence of anything done or omitted to be done by the C creditors.... 
          3.14 (T)his cession shall be a continuing covering cession and shall remain of full force and effect at all times notwithstanding - 
             3.14.1 any intermediate discharge or settlement of or fluctuation in my/our obligations to the creditors ; and/or 
             3.14.2 my/our legal disability, and accordingly shall be and D remain of full force and effect until such time as the creditors will in their sole and absolute discretion have agreed in writing to cancel this cession. In the event of any one or more of the creditors agreeing to cancel this cession, such cancellation shall not limit or affect this cession to any of the other/s of the creditors who have not so agreed. Accordingly, this cession shall be and continue to be of full force and effect until terminated by all of the creditors E pursuant to the provisions of this clause. 
... 
             3.24.1 (T)he amount owing to the creditors by me/us at any time , the fact that it is due and payable, the rate of interest payable thereon, (and) the date from which interest is reckoned,... shall be deemed to be determined and proved by a certificate under the signature of any of the directors F of any of the creditors . It shall not be necessary to prove the appointment of the person signing any such certificate. 
             3.24.2 Such certificate shall - 
                3.24.2.1 be binding upon me/us and 
                3.24.2.2 be conclusive proof of the amount due, G owing and payable by me/us to the creditors and of the facts stated therein; and 
                3.24.2.3 be deemed to be a liquid document for the purpose of obtaining provisional sentence and/or any other judgment or order against me/us; and 
                3.24.2.4 constitute sufficient particularity for the purposes of pleading and trial in any action H instituted by you against me/us; and 
                3.24.2.5 constitute sufficient proof to enable the creditors to 
    3.24.2.5.1 discharge any onus which may be cast upon it/them in law in any action; and 
    I 3.24.2.5.2 obtain any judgment or order; 
    The creditors shall, accordingly, not be obliged to tender any additional evidence over and above and/or in addition to such certificate at any hearing in any or proceedings for a judgment or order. 
... 
          5.2 (U)ntil such time as all or any of my/our debtors will have been notified of the cession, all sums of money which I/we will J collect from my/our debtors or 
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A           such debtor/s as the case may be, shall be collected and received by me/us as agent/s on the creditors' behalf, provided that the creditors shall be entitled at any time to terminate my/our mandate to collect all or any such sums of money and that with effect from the termination of such mandate, I/we will cease to collect or accept any payments on account of the debts in respect of which my/our mandate will have been terminated. 
B ... 
          7. In the event of the creditors at any time exercising any of its/their rights in terms of clause 3.4.1 of this cession, I/we hereby agree and undertake to pay to the creditors on demand a commission of 5 % of the gross value of all the claims hereby ceded then outstanding .' 
C     The references in clause 3.4 to 'the claims hereby ceded' are in fact references to Beukes' book debts, which reflect the amounts due to him by his patients for medical services rendered to them. These book debts constitute his source of income as a specialist anaesthetist. It was contended, on behalf of Beukes, that, when read together, clauses 3.4 and 3.14 entitle Sasfin, for as long as it pleases, to collect and D keep all Beukes' income, irrespective of the absence of any principal indebtedness. This was disputed by Sasfin's counsel. He claimed that Sasfin was only entitled to collect Beukes' book debts provided Beukes was indebted to it, and was obliged to account for, and pay over to Beukes, any excess amount collected (subject to the severance of the words 'entitled but not' where they appear towards the end of E clause 3.4). The interpretation placed by Beukes on clauses 3.4 and 3.14 as they stand (ie leaving aside the question of severance) is, in my view, the correct one. 
    It was not suggested on the papers that Beukes' indebtedness to Sasfin arose in any way other than under the discounting agreement. As that F agreement and the deed of cession were signed at one and the same time it follows that there could have been no principal debt in existence when the deed of cession was executed. If the deed of cession contemplated a cession in anticipando no transfer of rights to Sasfin could have taken place until the cession became operative, ie until the indebtedness it was sought to secure arose. Contrary to the common G law position, however, on a proper interpretation of clauses 3.4 and 3.14 Sasfin was entitled, from the moment the deed of cession was executed, to recover all or any of Beukes' book debts, despite the fact that no amount was owed by Beukes to it then, nor might be owed in the future. This in my view follows from: 
    (1)     The words 'at any time or times hereafter' in the opening H sentence of clause 3.4. In their context the words can only mean 'with immediate effect and at any time in the future'. They are not dependent upon the existence of any indebtedness by Beukes to Sasfin. They are superfluous unless they are given the wide meaning they bear. Mr Trengove , for Sasfin, was alive to the wide import of the words and argued that they could be severed I in order to overcome the threat to the validity of the deed of cession that their existence posed. 
    (2)     Clause 3.14 which provides in terms that the deed of cession 
    'shall remain of full force and effect at all times notwithstanding any intermediate discharge or settlement of... my obligations to the J creditors...', 
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    A ie be operative irrespective of the existence of any principal indebtedness. From this it may be inferred that the parties never intended the cession of rights to Sasfin to be dependent upon the existence of such indebtedness, and that this was their intention from the outset. 
B     (3)     The reference in the last sentence of clause 3.4 to 'prospective' indebtedness. The word 'prospective' pertains to some time in the future and contrasts with 'actual' indebtedness. In the context of the sentence as a whole the use of the word 'prospective' contemplates a situation where amounts have been collected or recovered irrespective of the existence of any actual indebtedness. The reference to 'entitled but not C obliged' to refund any excess is further indicative of Sasfin's right to retain amounts collected even though nothing is owing to it and reinforces the conclusion that the right to collect does not depend upon the existence of any indebtedness. 
D     Mr Trengove , in support of the argument that the deed of cession only authorised Sasfin to collect Beukes' book debts while he was indebted to Sasfin, referred to the stipulation in clause 3.4 that Sasfin 'shall apply the nett proceeds' of any recovery or sale of the book debts 'in reduction or discharge, as the case may be, of my/our indebtedness to the creditors'. It was contended that this clearly implied the E existence of an actual indebtedness. This, it was said, was fortified by the fact that the concluding portion of clause 3.4 catered only for a surplus of the amount collected over 'the full amount of my/our indebtedness for the time being'. These provisions do not, in my view, necessarily exclude the existence of a nil indebtedness, and do not F provide a cogent answer to the arguments supporting the contrary view. 
    The effect of what I conceive to be the proper interpretation of clause 3.4 and 3.14 was to put Sasfin, from the time the deed of cession was executed, and at all times thereafter, in immediate and effective control of all Beukes' earnings as a specialist anaesthetist. On notice of cession to Beukes' debtors Sasfin would have been entitled to recover all Beukes' book debts. In addition, Sasfin would have been entitled G to retain all amounts so recovered, irrespective of whether Beukes was indebted to it in a lesser amount, or at all. This follows from the provisions in clause 3.4 that Sasfin would be 'entitled but not obliged' to refund any amount to Beukes in excess of Beukes' actual indebtedness H to Sasfin. As a result Beukes could effectively be deprived of his income and means of support for himself and his family. He would, to that extent, virtually be relegated to the position of a slave, working for the benefit of Sasfin (or, for that matter, any of the other creditors). What is more, this situation could, in terms of clause 3.14, have continued indefinitely at the pleasure of Sasfin (or the I other creditors). Beukes was powerless to bring it to an end, as clause 3.14 specifically provides that 'this cession shall be and continue to be of full force and effect until terminated by all the creditors'. Neither an absence of indebtedness, nor reasonable notice to terminate by Beukes in those circumstances would, according to the wording of clause 3.14, have sufficed to bring the deed of cession to an end. An agreement having this effect is clearly unconscionable and incompatible J with the public interest, 
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A and therefore contrary to public policy. Eastwood v Shepstone (supra ); Biyela v Harris 1921 NPD 83; Raubenheimer and Others v Paterson and Sons 1950 (3) SA 45 (SR) ; King v Michael Faraday and Partners Ltd [1939] 2 KB 753 ([1939] 2 All ER 478). 
    It was conceded on behalf of Sasfin that if the above interpretation of clauses 3.4 and 3.14 is the correct one the clauses, as they B stand, are contrary to public policy. Furthermore, the words 
    'should the creditors at any time collect/recover in aggregate an amount which... exceeds the full amount of my/our indebtedness... the creditors shall be entitled but not obliged to refund such excess' 
C in clause 3.4, given their literal interpretation, are in my view sufficiently wide to allow Sasfin, on termination of the deed of cession by the creditors, to retain all monies collected by it in excess of Beukes' indebtedness to it. They therefore amount to a pactum commissorium , and as such render the clause invalid and D unenforceable (see Sun Life Assurance Co of Canada v Kuranda 1924 AD 20 at 24). In addition, clause 3.4.2, which provides for parate executie , goes to such lengths that it offends against the public interest and is contrary to public policy. A clause for parate executie , which authorises execution without an order of court, is valid ( Osry v Hirsch, Loubser and Co Ltd 1922 CPD 531), provided it does not prejudice, or is not likely to prejudice, the rights of the debtor unduly. This I E conceive to be the principle underlying the passage in the judgment of Kotze JP in Osry's case at 547, where he stated: 
    'It is, however, open to the debtor to seek the protection of the Court if, upon any just ground, he can show that, in carrying out the agreement and effecting a sale, the creditor has acted in a manner which has prejudiced him in his rights.' 
F Clause 3.4.2 is couched in very wide terms. It gives Sasfin carte blanche in regard to the sale of Beukes' book debts. It is open to abuse, and the likelihood of undue prejudice to Beukes exists if its terms are enforced. As stated in Eastwood v Shepstone (supra ), it is the tendency of the proposed transaction, not its actually proved result, which determines whether it is contrary to public policy. 
G     The provisions of clause 3.8 read in conjunction with clause 5.2 entitle Sasfin at any time to terminate Beukes' mandate (in terms of clause 5.2) to collect book debts from his debtors. At the same time Sasfin is under no obligation to take any steps against such debtors to recover amounts due by them to Beukes. Sasfin could, if it so wished, merely sit back and do nothing, allowing claims to prescribe in H the process. And Beukes would be deprived of all rights of recourse against Sasfin, having regard not only to the provisions of clause 3.8, but also to those of clause 3.6. This manifestly constitutes exploitation of Beukes to a degree which, in the public interest, cannot be countenanced. The provisions of these clauses are therefore also contrary to public policy. 
I     In terms of clause 3.24.1, the amount owing by Beukes to Sasfin at any time, the fact that it is due and payable and the rate of interest thereon 
    'shall be deemed to be determined and proved by a certificate under the signature of any of the directors of any of the creditors'. 
The effect of the provisions of clause 3.24.2 is that such certificate J cannot effectively be challenged on any ground save fraud. It constitutes the sole 
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A memorial of Beukes' indebtedness, and is conclusive proof of such indebtedness and the amount thereof. These clauses purport to oust the Court's jurisdiction to enquire into the validity or accuracy of the certificate, to determine the weight to be attached thereto or to entertain any challenge directed at it other than on the ground of fraud. As such they run counter to public policy (cf Schierhout B v Minister of Justice 1925 AD 417 at 424). Although perhaps not per se contrary to public policy, the provisions of clause 3.24.3.1 are indicative of the extreme lengths to which the deed of cession goes in curtailing the rights of Beukes. Clause 3.24.3.1 provides, inter alia , 
    'I/we hereby irrevocably appoint and authorise any of the directors of C any of the creditors who signs any certificate issued in terms of 3.24.1 also to be my/our agent in rem suam for the purpose of signing and issuing such certificate. In signing and issuing such certificate the signatory shall be deemed to act also as my/our agent for the purposes thereof.' 
Not content with the far-reaching consequences of the certificate as D spelt out in clause 3.24.2, the deed of cession goes as far as to deem it that of Beukes' agent! 
    I now turn to clause 7. I have already held that the rights under clause 3.4.1 can be exercised even if no indebtedness exists. The wording of clause 7 is so wide that every time Sasfin sends a letter of demand, or takes any step envisaged by clause 3.4.1, it can claim a 5% commission on the gross value of all outstanding ceded claims - notwithstanding the fact that no amount is owing to Sasfin. The E iniquity of the situation is immediately apparent. It is grossly exploitive of Beukes and must inevitably offend against the mores of the public to such an extent that it should be struck down on the grounds of public policy. 
F     I come finally to clause 3.6. The gravamen of the complaint against this clause is that its provisions exempt Sasfin from liability for a deliberate act or a wilful default. It is trite law that a party to a contract may validly exempt himself from liability for negligence, even gross negligence. Whether he may do so for a deliberate act or a wilful default is open to doubt (see Christie (op cit at 190)). I shall G assume, without deciding, that he cannot. It was argued that as clause 3.6 specifically excluded liability for negligent conduct, it necessarily followed that the words 'calculated' in the phrase 'in a manner calculated to cause... prejudice' must be given the meaning of 'intended'. It can bear such a meaning, but the strong preponderance of authority favours it being given its ordinary objective connotation H of 'likely' (see eg American Chewing Products Corporation v American Chicle Company 1948 (2) SA 736 (A) at 740 - 1; R v Heyne and Others 1956 (3) SA 604 (A) at 622). Used in that sense the clause is not open to objection. 
    It follows that a number of provisions in the deed of cession are contrary to public policy. Both in the Court a quo (see 1988 (1) SA I 626 at 634) and on appeal it was conceded that certain passages were unacceptable, and would have to be struck from the deed of cession. This brings me to the question of severability. If those provisions in the deed of cession which have been found to be contrary to public policy cannot be severed from the remaining provisions, it is common cause that the deed of cession is invalid and unenforceable (subject to J the applicability of the principle enunciated 
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A by my Brother Van Heerden, in a minority judgment in Du Plooy v Sasol Bedryf (Edms) Bpk 1988 (1) SA 438 (A) at 456H, to which I shall revert later). 
    The 'fundamental and governing principle' with regard to severability is 
    'to have regard to the probable intention of the parties as it appears B in, or can be inferred from, the terms of the contract as a whole' 
( per Botha J in Vogel NO v Volkersz 1977 (1) SA 537 (T) at 548F; see also Collen v Rietfontein Engineering Works 1948 (1) SA 413 (A) at 435). Where the probable intention of the parties has to be inferred our Courts have devised certain guidelines to assist in arriving at C such intention (see eg Kriel v Hochstetter House (Edms) Bpk 1988 (1) SA 220 (T) at 227A - B). 
    In the present instance the parties have expressly stated their intention with regard to severability in clause 3.18 of the deed of cession, which provides that 
    'each phrase, sentence, paragraph and clause in this cession is severable the one from the other, notwithstanding the manner in which D they may be linked together or grouped grammatically and if in terms of any judgment or order any phrase, sentence, paragraph or clause is found to be defective or unenforceable for any reason the remaining phrases, sentences, paragraphs and clauses, as the case may be, shall nevertheless be and continue to be of full force and effect'. 
    The question arises what meaning or effect should be given to E clause 3.18? Must it be interpreted literally, and full effect given to its wide and seemingly unambiguous terms? I think not. In my view the parties could not have intended that no matter how much of their agreement fell away, and no matter what the resultant effect thereof was, it would suffice if some vestige of an agreement remained. Yet this would follow from giving clause 3.18 its literal meaning. Sasfin F and Beukes could not have contemplated severance resulting in an agreement significantly different from that which they originally contemplated. They could not have intended that the deed of cession could be judicially snipped and pruned (or be subjected to major surgery!) to the extent that its ultimate form and import differed G meaningfully from that which it was originally intended to have. Clause 3.18 should therefore be seen as no more than an expression of intention by the parties that their agreement should be regarded as severable to the extent that severance is appropriate and permissible. 
    In any event, it is in my view not open to parties to a contract to say to a court 
    H 'take our agreement, such as it is, excise from it all that is bad, and retain what is good, and provide us with a contract which is legal and enforceable, even though it may not be what we originally had in mind'. 
This is the effect of clause 3.18, on a literal interpretation thereof. I Such an approach would offend the fundamental rule that the Court may not make a contract for the parties ( Laws v Rutherfurd 1924 AD 261 at 264). Furthermore, provisions in a contract similar to clause 3.18, if not restricted in their meaning, could lead to an abuse of the process of the Court. Parties could simply insert whatever they wish, good or bad, into a contract, and, by resorting to a provision such as clause 3.18, leave it to the Court to separate the chaff from the wheat. Not only could this lead to slovenliness in the drafting of agreements, J but it could also provide fruitful 
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A ground for the exploitation of the unwary, the unenlightened and the disadvantaged. A clause having that effect might per se be contrary to public policy. 
    For clause 3.18 itself to be valid it must therefore be construed on the basis that the parties intended no more that that their agreement was severable, and that provisions in the deed of cession could B be excised, provided always that what remained substantially reflected their original intention; in other words, the deed of cession is severable up to the point the parties probably intended, but not beyond. 
    As it stands the main purpose of the deed of cession was not merely to ensure a bare cession of Beukes' book debts to Sasfin to secure C a principal obligation. The agreement to cede and cession were not dependent upon the existence of a principal obligation, and were subject to terms and conditions designed to ensure the maximum benefits and the widest possible protection for Sasfin, including its right to commission. Most, if not all, of the clauses which offend against public policy are fundamental to the nature and scope of the security D which Sasfin obviously required. They contain provisions which are material, important and essential to achieve Sasfin's ends; they go to the principal purpose of the contract, and are not merely subsidiary or collateral thereto. If those clauses were severed one would be left with a truncated deed of cession containing little more than a bare cession. No doubt Beukes would have contracted without the offending clauses, E as they served only additionally to burden, and not to benefit, him. But would Sasfin have been prepared to forego its substantially protected rights and contracts on that basis? This is a matter peculiarly within Sasfin's own knowledge. Yet, significantly, nowhere does it appear on the papers what Sasfin's attitude would have been in this regard. It seems to me that on the probabilities one may readily infer that F without the rights and protection afforded by the offending clauses in the deed of cession, Sasfin would not have entered into either it, or the discounting agreement. (By saying this I am not suggesting that the invalidity of the deed of cession would bring down the discounting agreement - objectively determined the latter is not dependent for its validity upon the former.) More particularly is this so when one G has regard to the cumulative effect of the invalid clauses. I am fortified in this view by the fact that Sasfin sought to enforce the deed of cession as a whole, notwithstanding that Beukes had contended earlier that certain clauses thereof were contrary to public policy, and that it was therefore invalid and unenforceable. This is indicative of how important the deed of cession, in its entirety, was to Sasfin. H I accordingly conclude that the offending provisions of the deed of cession are not severable. 
    I turn now to consider the principle enunciated by my Brother Van Heerden in Du Plooy v Sasol Bedryf (Edms) Bpk (supra ) (which, for convenience, I shall refer to as the ' Sasol principle') and I its applicability in the present matter. The principle was stated in the following terms (at 456H): 
    'Indien 'n kontrak dus slegs uit die oogpunt van een party ondeelbaar is en dit 'n nietige bepaling bevat, het die party in wie se guns die bepaling beding is die keuse om die kontrak te vernietig of dit in stand te hou. Die kontrak is met ander woorde nie nietig J nie, maar vernietigbaar ter keuse van die betrokke party.' 
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A     The true rationale for the Sasol principle is not immediately apparent. It presumably has nothing to do with severability in its accepted juristic sense - while a provision in an agreement may exist for the benefit of only one party, severability juristically involves both parties. If it does, then it is in conflict with the ex hypothesi fact that the offending provisions which Sasfin now seeks to B disregard are not severable. The principle results in an illogicality, in that it permits a party to enforce an agreement which in form and substance would have been unacceptable to that party when the parties concerned first sought to enter into a binding agreement. It also offends against the well-established principle, to which I have previously alluded, that a court will not make a new contract for the C parties. This, in effect, is what the application of the Sasol principle amounts to - the Court sanctions and enforces an agreement which the parties did not contemplate when they first contracted. 
    While I have certain misgivings about whether the Sasol principle is legally sound, it is not necessary for me to express a firm D opinion thereon. The principle presumably has its origin in the decisions in Vogel NO v Volkersz (supra ) and, by analogy, Van Jaarsveld v Coetzee 1973 (3) SA 241 (A) . In Vogel's case the Court was dealing with a clause in a contract for the sale of immovable property which was void for incompleteness; in Van Jaarsveld's case the Court was concerned with a valid agreement for the sale of land containing a condition E inserted solely for the benefit of the purchaser, which condition was incapable of fulfilment. In each instance the Court concerned upheld the agreement; in Vogel's case (as I understand it) by basically applying the principle of severability and, in Van Jaarsveld's case, on the ground that the purchaser was entitled to waive the condition F inserted for her benefit. Both cases, factually and legally, are a far cry from the present. Assuming that the Sasol principle holds good in certain circumstances (more particularly, when one is dealing with agreements which are unenforceable rather than illegal per se ) it cannot, in my view, be of application in the present instance. 
    I have held that the deed of cession is invalid and unenforceable because certain material, non-severable terms thereof are contrary G to public policy, and therefore illegal. It is a well-recognised principle of our law that a contract which contains illegal terms (as opposed to terms which are void for vagueness or incompleteness) is devoid of legal effect unless the offending terms are severable H ( Christie (op cit at 381); and see the remarks of Smith J in Bal v Van Staden 1903 TS 70 at 82 and Corbett J in J O Markovitz and Son Trust Co (Pty) Ltd v Bassous 1966 (2) PH A65 (C)). As the offending clauses in the deed of cession are not severable, this principle must needs apply and resultantly drag down the whole deed of cession; and to this principle the Sasol principle (assuming its validity) must yield. The deed of cession cannot, in those circumstances, be validated by Sasfin's I purported waiver of the offending clauses. Not being severable, the illegal provisions render the deed of cession void ab initio and the question of waiver can therefore not arise. This is in keeping with the principle laid down in Jammine v Lowrie 1958 (2) SA 430 (T) at 431E - F that ' (a) contract which is ab initio void cannot... be validated by a subsequent act of one of the parties'. This principle was followed in J Adam v Patel 1976 (2) SA 801 (T) (at 805), a decision subsequently upheld on 
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A appeal to this Court (see Patel v Adam 1977 (2) SA 653 (A) ). Jammine's case has also been referred to with apparent approval in this Court in Johnston v Leal 1980 (3) SA 927 (A) at 939E. I am not aware of any authority (apart from the judgment of my Brother Van Heerden in the Du Plooy case at 457C) in which the principle I have quoted from B Jammine's case (as opposed to its correct application) has been questioned (see Dold v Bester 1984 (1) SA 365 (D) at 369H). An approach founded on similar considerations appears to underlie the conclusion reached by Miller JA in Lipschitz NO v UDC Bank Ltd 1979 (1) SA 789 (A) at 808C - D. 
    Furthermore, it seems to me, as a matter of principle, that when dealing with an agreement which is invalid because it contains material C terms contrary to public policy, and the illegal terms are not severable, the Courts should not be astute to find grounds for upholding the agreement. They should not permit provisions contrary to public policy inserted in an agreement for the benefit of one party (which are non-severable) simply to be disregarded with impunity by that party when, on discovering where the shoe pinches, it suits it to do so. D More particularly should this be so where the party concerned (initially at any rate) elects to enforce the agreement in its entirety, notwithstanding its attention being drawn to certain of the invalid provisions. This was the case here. Beukes in his replying affidavit (para 2.2.2) specifically alleged that 'die sessie waarop die applikant steun... is teen die openbare belang'. He later enlarged upon this E in para 50.2, where reference was made, inter alia , to clauses 3.14 and 3.24.2, both of which I have held to be contrary to public policy. Sasfin denied these contentions, and persisted in claiming relief based on the illegal provisions, or at least some of them. In passing it should be noted that in the circumstances Beukes was entitled to raise F the illegality of the deed of cession as a defence, and he cannot be said to have acted mala fide in doing so. Needless to say in matters of this kind the approach of the Courts will depend upon a proper consideration of the facts and circumstances of each particular case. 
    In the result the Court a quo correctly held the deed of cession to be G invalid and unenforceable, and correctly refused the relief sought. It is common cause that, this being so, the appeal must fail, and it is therefore not necessary to consider the numerous other points raised on appeal. 
    The appeal is dismissed with costs, such costs to include the costs of two counsel. 
    Jansen JA and Nestadt JA concurred in the judgment of Smalberger JA. H 
[zJDz] Judgment 
Van Heerden AR: Ek het insae gehad in die uitspraak van my Kollega, Smalberger, maar kan ongelukkig nie akkoord gaan met sy siening dat die sessie-ooreenkoms (hierna kortweg die ooreenkoms genoem) in sy geheel nietig is nie. 
I     Ek stem saam dat 'n kontrak waarvolgens vorderingsregte ter versekering van 'n toekomstige skuld gesedeer word, normaalweg meebring dat 'n oordrag van sodanige regte plaasvind slegs wanneer die sedent iets aan die sessionaris verskuldig is; dws, nie voordat so 'n skuld ontstaan nie en ook nie na uitwissing daarvan nie. Ek stem ook saam dat die onderhawige ooreenkoms voorsiening daarvoor maak dat die J respondent se vorderingsregte op die appellant oorgaan alvorens hy enige bedrag 
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A aan die appellant verskuldig is en ook na uitwissing van 'n toekomstige skuld van die respondent teenoor die appellant. (Hoewel die appellant een van drie sessionarisse is, verwys ek, ten einde herhaling te vermy, slegs na die appellant as sessionaris.) In hierdie opsigte verskil die ooreenkoms dus van die gewone kontrak wat gerig is op 'n sessie van toekomstige vorderingsregte in securitatem debiti . 
B     Bedoelde afwyking bring egter nie in sigself mee dat die betrokke bepalings aanvegbaar is nie. 'n Pandreg kan slegs tot stand kom indien die skuldenaar 'n bedrag aan die skuldeiser verskuldig is en lewering van die pandobjek geskied. Daar is egter geen rede waarom die partye tot C 'n kontrak nie kan bepaal nie dat 'n saak aan die skuldeiser gelewer word sodat dit as sekuriteit kan dien vir 'n skuld wat in die toekoms sal of mag ontstaan. Eweseer kan ooreengekom word dat die skuldeiser na uitwissing van die skuld die pandobjek mag behou ter versekering van 'n verdere skuld wat na bedoelde uitwissing mag ontstaan. Weliswaar vestig die skuldeiser in so 'n geval nie 'n saaklike reg solank daar geen verskuldigheid is nie, maar inter partes is hy geregtig om in besit D van die pandobjek te bly selfs al is die skuldenaar niks aan hom verskuldig nie. 
    Volgens algemene beginsels is die skuldenaar in die gepostuleerde geval egter geregtig om die kontrak met redelike kennisgewing te beeindig - vanselfsprekend mits daar nie 'n skuld waarop die kontrak slaan verskuldig is nie. (Die vraag of 'n skuldeiser in die E afwesigheid van 'n afspraak soos bogenoemde die pandobjek mag behou indien die pandskuld uitgewis is maar 'n ander skuld ontstaan, kom nie in casu ter sprake nie, en kan daargelaat word.) In baie gevalle sou die skuldenaar die kontrak by ontvangs van die kennisgewing kon beeindig, maar in ander gevalle - bv indien die skuldeiser verskeie takke het waar F die skuldenaar inkope doen of kan doen - sou die kennisgewing vir 'n redelike tydperk voorsiening moet maak ten einde die skuldeiser in staat te stel om, indien so gewens, te verhinder dat toekomstige krediet aan die skuldenaar verstrek word. Beeindig die skuldenaar die kontrak, is hy klaarblyklik geregtig op teruglewering van die pandobjek. Dit is derhalwe vir die skuldenaar moontlik om, indien hy niks aan G die skuldeiser verskuldig is nie, die skuldeiser se voornoemde reg om die pandobjek te behou tot 'n einde te bring. So gesien, is daar na my mening geen grond waarop gese kan word dat die betrokke beding ongeldig is nie. 
    Die posisie verander egter indien die kontrak ook bepaal dat dit nie sonder die toestemming van die skuldeiser beeindig kan word nie. So H 'n beding sou teen die openbare beleid, in die bree sin van die begrip, indruis omdat dit die skuldenaar sou kon verhinder om ten minste gedurende die lewe van die skuldeiser herbesit van en volle beskikkingsreg oor die pandobjek te verkry terwyl hy niks aan die skuldeiser verskuldig is nie. So 'n beding sou ook nie daartoe strek om die skuldeiser se belange wesentlik te beskerm nie, want indien, in I die afwesigheid van die beding, die skuldenaar die nodige kennis van beeindiging sou gee, sou die skuldeiser sorg kan dra dat die skuldenaar nie 'n toekomstige verskuldigheid, altans 'n kontraktuele een, teenoor hom oploop nie. 
    Wat hierbo ten aansien van die lewering van 'n roerende saak ter versekering van 'n toekomstige skuld gese is, geld eweseer vir 'n sessie van vorderingsregte ter versekering van so 'n skuld. Die feit dat J die sedent se 
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A vorderingsregte op die sessionaris oorgaan voordat 'n skuld teenoor laasgenoemde ontstaan, of nadat dit uitgewis is, bring in sigself nie mee dat die betrokke kontrak, of die tersaaklike gedeelte daarvan, ongeldig is nie. Dit is slegs indien gestipuleer word dat die sedent glad nie, of nie sonder die toestemming van die sessionaris, die kontrak mag beeindig nie dat 'n strydigheid met die openbare beleid ontstaan. B So 'n beding is gevolglik nietig. 
    In casu is daar dus geen fout te vind nie met die bepalings van die ooreenkoms waarvolgens toekomstige vorderingsregte van die respondent op die appellant sou oorgaan voordat 'n verskuldigheid teenoor die appellant sou ontstaan, en ook nieteenstaande 'n uitwissing van C skulde wat later ontstaan het. Die posisie van die appellant het klaarblyklik ooreengestem met die van die skuldeiser in die gepostuleerde voorbeeld wat geregtig is om die pandobjek te behou in afwagting van die ontstaan van 'n toekomstige skuld. Die angel le egter in daardie gedeelte van klousule 3.14 van die ooreenkoms beginnende met 'and accordingly shall' en eindigende met 'pursuant to the provisions of D this clause'. Daarvolgens is die respondent immers die bevoegdheid ontneem om selfs indien hy niks aan die sessionarisse verskuldig is nie die ooreenkoms te beeindig. Maar indien bedoelde gedeelte geskrap word, is die ander bepalings wat tans ter sprake is, sonder smet. Op die vraag of die gedeelte wel skeibaar is, kom ek hieronder terug. 
E     Ek behandel vervolgens die ander bepalings van die ooreenkoms wat volgens my Kollega ongeoorloof is. 
(1) Klousule 3.4 
    Hierdie klousule bepaal dat indien die appellant as gevolg van die oorgang van die gesedeerde vorderings-regte 'n groter bedrag ontvang F as die totale omvang van die respondent se skuld of skulde, hy geregtig is, maar nie verplig is nie, om die balans aan die respondent te betaal. My Kollega meen dat hierdie bepaling 'n ongeldige pactum commissorium daarstel en beroep hom op die beslissing van hierdie Hof in Sun Life Assurance Co of Canada v Kuranda 1924 AD 20 op 24. Soos blyk uit die beslissing, op 24, is so 'n pactum egter een waarvolgens 'n pandhouer, by gebreke aan betaling van die pandskuld, die pandobjek hom ten G volle mag toeeien ongeag die waarde van die objek of die omvang van die skuld. In casu kan daar dus van 'n pactum commissorium sprake wees slegs as die appellant die reg verkry het om 'n oorskot vir sy eie rekening te behou. Dit, meen ek, is egter nie die strekking van die klousule nie. Sekerlik is nie in soveel woorde gestipuleer dat 'n oorskot die H appellant sou toeval nie. Inteendeel is die klousule slegs in die negatief ingeklee: die appellant is naamlik nie verplig om 'n oorskot oor te betaal nie. Die klousule bepaal voorts dat die appellant se bevoegdheid - sonder 'n samehangende verpligting - om 'n oorskot aan die respondent te betaal geen effek sal he op die voortbestaan van die 'sessie' ter versekering van skulde wat later mag ontstaan nie. Dit is I gevolglik duidelik dat die appellant nie die reg verkry het om 'n oorskot vir eie rekening te behou nie; behoud daarvan kan slegs wees ter versekering van verdere toekomstige skulde. Met ander woorde, die opbrengs van gesedeerde regte, insoverre 'n oorskot sou ontstaan, sou as sekuriteit in die plek tree van sodanige regte wat te gelde gemaak is. J Indien die ooreenkoms beeindig sou word en niks aan die 
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A appellant verskuldig is nie, sou die appellant dus verplig wees om die oorskot aan die respondent te betaal, net soos hy alle nodige stappe sou moes neem om mee te bring dat 'n terugsessie plaasvind. (Dit is onnodig om te bepaal of 'n beeindiging van die ooreenkoms 'n outomatiese terugsessie tot gevolg sou he.) Dit volg dus dat na my mening die bepalings onder bespreking nie ongeldig is nie. 
B (2) Klousule 3.4.2 
    Ingevolge hierdie klousule is die appellant geregtig om gesedeerde vorderingsregte te verkoop, hetsy by wyse van openbare veiling, hetsy op enige ander wyse, en wel teen 'n prys en bedinge en aan kopers deur die appellant in sy uitsluitlike diskresie bepaal. 
C     Tot in 1922 was die heersende mening in ons regspraak dat 'n beding tot parate eksekusie ongeldig is. (Vergelyk egter Executors Testamentary of the Estate of D J van Wyk v C J Joubert 4 OR 360.) In daardie jaar D het toe die geval Osry v Hirsch, Loubser and Co Ltd 1922 CPD 531 voor die Kaapse Provinsiale Afdeling gedien. Na 'n deurtastende ondersoek van gemeenregtelike bronne het Kotze RP tot die gevolgtrekking gekom dat volgens die reg van Holland in die agtiende eeu so 'n beding wel geldig was ten opsigte van die verpanding van 'n saak. Daarna is, sover ek kon vasstel, hierdie gevolgtrekking nie in twyfel getrek nie. Vgl Aitken v Miller 1951 (1) SA 153 (SR) en Mercantile Bank of India Ltd and Another v Davis 1947 (2) SA 723 (K) . 
E     In Osry se saak het Kotze RP egter, nadat hy soos voornoemd bevind het, die volgende gese (op 547): 
    'It is, however, open to the debtor to seek the protection of the Court if, upon any just ground, he can show that, in carrying out the agreement (rakende parate eksekusie) and effecting a sale, the creditor has acted in a manner which has prejudiced him in his rights.' 
F     Dit behoef geen betoog nie dat hierdie dictum baie vaag geformuleer is. Dit blyk naamlik nie onder welke omstandighede uitvoering van 'n beding tot parate eksekusie 'n aantasting van die skuldenaar se regte konstitueer nie, en of die beskerming wat hy wel geniet terug te voer is na 'n stilswyende bepaling, 'n regsreel of iets anders. Nog minder G blyk dit op welke gesag, indien enige, Kotze RP gesteun het. Weliswaar verskaf sommige van ons ou skrywers 'n aanduiding dat die skuldeiser nie 'n absolute bevoegdheid het om na willekeur gevolg aan sodanige beding te gee nie (vgl bv Van Bynkershoek Quaestionum Juris Privati 2.13), maar ook hulle is uiters vaag in hierdie verband. 
H     Hierdie Hof het nog nooit oorweeg of, en indien wel, tot welke mate, die beding onder bespreking geldig is nie, en aangesien die vraag nie in casu ten volle beredeneer is nie en dit nie vir my doeleindes nodig is om daaroor uitsluitsel te gee nie, veronderstel ek ten gunste van die respondent dat klousule 3.4.2 ongeldig is. 
I (3) Klousule 3.8 
    Die essensie van hierdie klousule is dat die appellant nie verplig is om teen die respondent se skuldenaars op te tree nie, en ook nie teenoor die respondent aanspreeklik is nie vir skade deur hom gely as gevolg van optrede, of 'n gebrek daaraan, teen skuldenaars. 
    Dit was gemene saak dat ingevolge die ooreenkoms die appellant te J enige tyd kon besluit om self teen die respondent se skuldenaars te ageer, 
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A in welke geval die respondent se kontraktuele bevoegdheid om as verteenwoordiger van die appellant ten opsigte van gesedeerde vorderingsregte op te tree, sou verval. Daarna sou die respondent nie self teen sy skuldenaars kon ageer nie, en volgens die onderhawige klousule sou die appellant ook nie verplig wees om sulks te doen nie. Aldus kon vorderingsregte tot niet gaan of onafdwingbaar word (bv B as Bgevolg van verjaring), of waardeloos word (bv as gevolg van 'n skuldenaar se insolvensie). Die klousule verhoed egter ook die respondent om skade wat hy as gevolg van 'n gebrek aan optrede gely het, van die appellant te verhaal. Derhalwe is die klousule so tiranniek dat ek akkoord gaan met my Kollega se sienswyse dat dit ongeldig is. 
C (4) Klousule 3.24.2 
    Ek stem saam dat die klousule in stryd met die openbare beleid is. Daar is 'n duidelike onderskeid tussen 'n bepaling wat meebring dat 'n sertifikaat van 'n skuldeiser prima facie bewys van die omvang van 'n skuld is, en een wat aan die sertifikaat onweerlegbare bewyswaarde verleen. Ek deel egter nie my Kollega se twyfel aangaande D klousule 3.24.3.1 nie. Indien dit alleen gestaan het, sou dit slegs meegebring het dat 'n sertifikaat prima facie bewys van die respondent se verskuldigheid sou daarstel. 'n Skuldenaar kan immers bewys dat 'n erkenning deur hom of sy verteenwoordiger aangaande die bestaan of omvang van 'n skuld verkeerdelik gemaak is. Vgl Du Plessis v Van Deventer 1960 (2) SA 544 (A) . 
E (5) Klousule 7 
    Volgens hierdie klousule is die respondent verplig om 'n 'kommissie' van 5 % van die totale waarde van alle gesedeerde vorderings wat dan nog nie uitgewis is nie, te betaal indien die appellant sy regte ingevolge klousule 3.4.1 uitoefen; dws indien hy kennis van die sessie aan F die respondent se skuldenaars gee en stappe neem om die betrokke skulde, of sommige daarvan, te verhaal. Na my mening bring klousule 7 nie mee dat die appellant op die kommissie geregtig word bloot indien hy voornoemde kennis gee nie. Die bedoeling was klaarblyklik om 'n addisionele las op die respondent te plaas indien 'n skuldenaar nie sy verpligtinge nakom nie; met ander woorde indien hy in mora verval. Eers G dan sou die appellant geregtig wees om stappe ter verhaling van die skuld te doen. Weliswaar word die appellant, indien hy sodanige stappe neem, geregtig op 'n kommissie op die waarde van 'all claims hereby ceded then outstanding', maar in die samehang waarin hierdie frase in die ooreenkoms voorkom, slaan dit op alle opeisbare vorderings. 
H     Samevattend is die posisie dus dat indien die appellant kennis van die sessie aan 'n skuldenaar gee en nadat die skuld opeisbaar is, trag om dit te verhaal, die voorgeskrewe kommissie betaalbaar is op alle opeisbare vorderings. Ongetwyfeld kan die oploop van die verpligting om die kommissie te betaal die respondent swaar tref, maar, soos my I Kollega tereg opmerk, kan 'n beding nie as strydig met die openbare beleid beskou word bloot omdat dit 'n onredelike werking het of kan he nie. In sigself is die klousule na my mening dan ook nie aanvegbaar nie. Die klousule, in samehang met die tersaaklike gedeelte van klousule 3.14, bring egter mee dat die appellant 'n verpligting om kommissie te betaal kan oploop selfs al skuld hy geen bedrag aan die appellant nie en 
J al wil hy die ooreenkoms 
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A beeindig, terwyl die feit dat sy skuldenaars nie stiptelik betaal nie van geen onmiddellike betekenis vir die appellant is nie. Die angel le dus weer eens in klousule 3.14. 
    Dit is nou nodig om na te gaan of die bedinge wat ek bevind, of veronderstel, het nietig te wees - nl die vervat in klousules 3.14, B 3.4.2, 3.8 en 3.24.2 - skeibaar van die res van die ooreenkoms is. Dit is erkende reg dat indien nietige kontraktuele bepalings grammatikaal en begriplik skeibaar is - soos bedoelde bedinge wel is - die bedoeling van die partye deurslaggewend is. Onderhewig aan 'n kwalifikasie waarop ek terugkom, is die kardinale vraag dus of die partye die kontrak sou C gesluit het al het dit nie die nietige bepalings bevat nie. Sou hulle dit wel gedoen het, is daardie bepalings skeibaar van die res van die kontrak. Die belangrikste hulpmiddel wat in hierdie verband toepassing vind, is die toets of die gestroopte kontrak nog steeds gevolg gee aan die wesentlike doel of doeleindes wat die partye wou bereik; anders gestel, of die nietige beding of bedinge bloot ondergeskik aan D sodanige doel of doeleindes is. Vgl Kriel v Hochstetter House (Edms) Bpk 1988 (1) SA 220 (T) op 227, en Cameron v Bray Gibb and Co (Pvt) Ltd 1966 (3) SA 675 (SR) op 676 - 7. 
    Alvorens ek bogenoemde kriteria toepas, moet oorweging geskenk word aan klousule 3.18 wat stipuleer dat elke frase, sin, paragraaf en klousule van die ooreenkoms skeibaar is, en dat indien enige E sodanige frase ens onafdwingbaar is, die res van die ooreenkoms steeds bindend is. Ek stem saam met my Kollega dat nieteenstaande die wye bewoording van hierdie klousule die partye nie kon beoog het nie dat nieteenstaande die mate waartoe bedinge onafdwingbaar is nog steeds aan die oorblywende deel van die ooreenkoms gevolg gegee moet word, en dat die klousule dus nie wyer kriteria vir deelbaarheid daarstel as wat ex lege geld nie. Dit beteken nie dat die klousule as't ware kragteloos is F nie. In die reel rus die las om aan te toon dat 'n kontrak steeds geldig is, hoewel dit 'n nietige beding bevat, op die party wat hom op die geldigheid van die oorblywende gedeelte van die kontrak beroep. Wanneer partye egter ooreenkom dat 'n kontrak geldig bly nieteenstaande die nietigheid van enige bepaling daarin, vind na my mening 'n ommeswaai van G die bewyslas plaas. Alhoewel daar in die meeste gevalle nie sprake van 'n bewyslas in die eigentlike sin van die woord sal wees nie, bring stipulasies soos die vervat in klousule 3.18 dan mee dat indien dit nie moontlik is om te bepaal of die partye die kontrak sou gesluit het indien dit nie die nietige bedinge bevat het nie, gevolg gegee moet word H aan bedoelde stipulasies en dat die res van die kontrak as bindend beskou moet word; met ander woorde dat die klousule van toepassing is tensy dit blyk dat die partye nie die gestroopte kontrak sou gesluit het nie. Omgekeerd, indien 'n kontrak nie so 'n klousule bevat nie, moet dit positief blyk dat die oorblywende bedinge skeibaar van die nietige bedinge is. 
I     Twee van die bedinge tans onder die loep (die vervat in klousules 3.4.2 en 3.24.1) verleen aan die appellant slegs remedies of hulpmiddels in verband met die uitoefening van sy regte as sessionaris. Die bevoegdheid om summier eksekusie te hef en om onweerlegbare bewys van die respondent se verskuldigheid te lewer, maak dit vir die appellant makliker om 'n bedrag wat die respondent hom skuld te verhaal, maar J is slegs 
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A aanvullend tot wat ek as die wesentlike doel van die ooreenkoms beskou, nl die verskaffing van sekuriteit vir sodanige verskuldigheid. Corbin Contracts band 6A para 1527 se dan ook tereg: 
    'Parties to an otherwise valid contract very often put in a provision with respect to remedies for its enforcement, either attempting to create a remedy that would otherwise not be available, B or to exclude some remedy that would otherwise be available, or to deny to some domestic court the power to hear and determine a dispute. Although contracting parties have some power to affect remedies, such power is very limited and many of their provisions have been declared to be contrary to public policy and illegal. When such a provision is so declared, it has almost always been held that the validity of the bargain in other respects is not impaired. The illegal remedial C provision is merely disregarded. This is true whether the bargain is bilateral or unilateral in character, and even though the promises as to remedy are part of the consideration for other promises. They are ordinarily regarded as not an essential part of the consideration.' 
    Ek kom dan by daardie gedeelte van klousule 3.14 waarna hierbo verwys is en waarvolgens die respondent nie die ooreenkoms sonder D die toestemming van die appellant kan beeindig nie. Ek het weinig twyfel dat die partye nog steeds die ooreenkoms - en ook die verdiskonteringskontrak - sou aangegaan het al het dit nie bedoelde gedeelte bevat nie. Trouens, wat al die gewraakte bedinge betref, is dit duidelik dat die respondent in hul afwesigheid nog steeds sou gekontrakteer het. Hierdie bedinge verswaar immers sy regsposisie en E hy is veel beter daaraan toe indien hulle geskrap word. En wat die appellant betref, vind ek dit moeilik om my voor te stel dat hy nie sou gekontrakteer het indien die ooreenkoms nie die gedeelte onder bespreking bevat het nie. By ontstentenis daarvan word die appellant se regsposisie immers nie wesentlik benadeel nie. Soos blyk uit wat F reeds gese is, kan die respondent die ooreenkoms slegs deur redelike kennis beeindig en dan ook net as hy geen bedrag aan die appellant verskuldig is nie. Sou die ooreenkoms beeindig word, kan die appellant dus nie noemenswaardig vermoensregtelike benadeel word nie aangesien hy daarna kan weier om in 'n skuldeiser-skuldenaar verhouding tot die G respondent te tree. Die enigste uitsondering geld vir die ontstaan van 'n skuld wat nie uit ooreenkoms voortspruit nie, soos bv 'n deliktuele skuld, maar die moontlikheid dat so 'n aanspreeklikheid kan ontstaan, is baie gering. 
    Ek kom dan by klousule 3.8. Nou is dit so dat die nietigheid van die betrokke beding 'n verpligting vir die appellant meebring om H redelike stappe ter inwinning van gesedeerde vorderings te doen, maar myns insiens volg dit nie dat die beding onlosmaaklik met die wesentlike doel van die ooreenkoms verbonde is nie. Uit die oogpunt van die appellant is die ooreenkoms aangegaan om sekerheid te skep ten opsigte van toekomstige skulde van die respondent teenoor die appellant, I en bepaaldelik skulde voortvloeiende uit die verdiskonteringskontrak. Daardie oogmerk is bereik deur te bepaal dat die respondent se vorderings teen sy skuldenaars in securitatem debiti aan die appellant gesedeer word. As gevolg van die ooreenkoms is die appellant dus in die posisie gestel om sy vorderings teen die respondent te bevredig deur as sessionaris die skulde van die respondent se skuldenaars in te vorder. J Al die ander bedinge van die ooreenkoms was daarop gerig om die bereiking van 
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A hierdie wesentlike oogmerk te vergemaklik, of om addisionele, maar ondergeskikte, voordele vir die appellant te laat toekom. Indien klousule 3.8 geskrap word, kan daardie oogmerk nog steeds bereik word. Weliswaar stel die appellant hom dan bloot aan die verhaal van skadevergoeding indien hy versuim om gesedeerde vorderings te in, B maar dit is klaarblyklik ook in belang van die appellant dat hy stappe in hierdie verband neem en aldus bedrae bekom wat in verrekening teen die respondent se verskuldigheid gebring kan word. Dit volg dus dat die klousule onder bespreking ook skeibaar is. 
    Op grond van bostaande oorwegings meen ek dat klousules 3.4.2, 3.8, 3.24.2 en die tersaaklike gedeelte van klousule 3.14 geskrap kan C word sonder dat die wesentlike oogmerk van die ooreenkoms aangetas word. Ek sou dieselfde mening toegedaan gewees het indien ek, soos my Kollega, bevind het dat klousules 3.4.4 en 7 ook nietig is. Indien ek egter twyfel ten aansien van die kwessie van deelbaarheid gehad het, sou ek op grond van wat hierbo oor die vertolking van klousule 3.18 gese is, D nog steeds bevind het dat al die klousules wat volgens my Kollega nietig is wel regtens skeibaar is. 
    Ek het hierbo die vraag gestel of die appellant die ooreenkoms sou aangegaan het indien dit nie die nietige bedinge bevat het nie. My Kollega se slotsom is dat hy nog die ooreenkoms nog die verdiskonteringskontrak sou aangegaan het; wat vermoedelik behels E dat beide nietig is. Ek wil dit net duidelik stel dat ek by die bereiking van my bevindings die noue verband tussen die twee ooreenkomste in gedagte gehou het. 
    Daar is egter 'n verdere oorweging op grond waarvan ek sou bevind dat nog die ooreenkoms nog die verdiskonteringskontrak nietig is. In Du Plooy v Sasol Bedryf (Edms) Bpk 1988 (1) SA 438 (A) op 455 - 7, het F ek tot die slotsom gekom dat 'n kontrak deelbaar kan wees uit een party se oogpunt maar ondeelbaar uit die van die ander party. Dit is die geval indien 'n nietige beding uitsluitlik tot voordeel van een party strek en hy nie sou gekontrakteer het indien die kontrak nie die beding bevat het nie. In so 'n geval, het ek gekonkludeer, is die kontrak nie nietig nie, maar vernietigbaar ter keuse van die betrokke party (vanselfsprekend slegs indien dit nog moontlik is om juridiese gestalte aan G die oorblywende deel te gee). Hierdie gevolgtrekking is nie in stryd met enigiets wat in die meerderheidsuitspraak gese is nie, en ek huldig nog steeds dieselfde sienswyse. Duidelikheidshalwe dien egter iets meer oor die begrip skeibaarheid gese te word. 
H     Wanneer geleer word dat 'n nietige beding nie skeibaar is nie indien die partye nie die kontrak sonder daardie beding sou aangegaan het nie, word die bedoeling van beide partye betrek. Indien nie een van die partye sou gekontrakteer het nie, is daar geen probleme nie. Immers, indien die oorblywende deel van die kontrak in stand gehou sou word, sou nie gevolg aan hul gemeenskaplike bedoeling gegee word nie. Derhalwe I is die beding nie skeibaar nie en is die kontrak gevolglik nietig. 
    'n Heel ander situasie ontstaan egter indien A wel die gestroopte kontrak sou aangegaan het, maar B nie indien hy teen sy wil deur A daaraan gebonde gehou sou kon word, en die nietige bedinge slegs ten gunste van B verly is. In so 'n geval sou afdwinging van die J gestroopte kontrak deur A teen B se wil in stryd met die partye se gemeenskaplike 
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A bedoeling wees. Die omgekeerde is egter nie waar nie. Aangesien A wel die gestroopte ooreenkoms sou aangegaan het, geskied afdwinging daarvan deur B immers nie strydig met A of B se aanvanklike bedoeling nie. Anders gestel, indien by kontraksluiting aan die partye gevra was of B B geregtig sou wees om die restant van die kontrak in stand te hou, sou die antwoord ongetwyfeld bevestigend gewees het. 
    Dit volg dat in die gepostuleerde geval die kontrak nog deelbaar nog ondeelbaar, maar wel relatief ondeelbaar, is. In ooreenstemming met die partye se bedoeling het B dus 'n keuse om die restant al of nie in stand te hou. Gevolglik is daar nie sprake dat 'n 'ander' kontrak vir die partye gemaak word nie. 
C     Na my mening is daar ook geen rede om in die verband onder bespreking 'n onderskeid tussen illegale en andersoortige nietige bepalings te trek nie. Dit mag wees dat skeibaarheid nie altyd ter sprake kom wanneer 'n bepaling weens, se, vaagheid nietig is nie, maar daar is sekerlik gevalle waarin tot die gevolgtrekking gekom mag word dat 'n kontrak wat so 'n bepaling bevat nietig is omdat nie een van die partye D die gestroopte kontrak sou aangegaan het nie. Die vraag of 'n vae bepaling skeibaar is, kan dus wel deeglik deurslaggewend wees. Vgl Vogel NO v Volkersz 1977 (1) SA 537 (T) op 548 - 51; en Sandmann v Schaefer 1969 (4) SA 524 (SWA) op 529F. En wanneer in verband met die kwessie of 'n nietige bepaling skeibaar is op die bedoeling van die partye gelet E moet word, val dit nie in te sien waarom die aard van die nietigheid van die bepaling 'n rol sou speel nie. 
    Dit word aangevoer dat indien 'n kontrak nietig is, een van die partye nie deur 'n latere handeling geldigheid daaraan kan verleen nie. Dit is korrek, maar my standpunt is nou juis dat in die gepostuleerde geval F die kontrak nie nietig is nie, maar wel vernietigbaar ter keuse van B. 
    In casu strek al die bedinge wat ek bevind of veronderstel het nietig te wees, uitsluitlik ten gunste van die appellant terwyl die oorblywende gedeelte van die ooreenkoms sinvol is. Ek het dan ook weinig twyfel dat indien die moontlikheid van die nietigheid van daardie bedinge by kontraksluiting geopper was, beide partye spontaan sou gese het dat G die appellant nogtans geregtig sou wees om die restant van die ooreenkoms (in samehang met die verdiskonteringskontrak) in stand te hou, te meer omdat die restant ook slegs ten gunste van die appellant verly is. Afdwinging van die restant deur die appellant is derhalwe nie strydig met die waarskynlike bedoeling van die partye nie. Op die keper H beskou, verswaar instandhouding van die restant (en die verdiskonteringskontrak) nie die respondent se posisie nie; met ander woorde hy word nie gebonde gehou aan enigiets wat hy nie gewil het nie. In die veronderstelling dat die appellant nie die ooreenkoms en die verdiskonteringskontrak sou gesluit het nie indien hy, nieteenstaande die nietigheid van voornoemde bedinge, onvoorwaardelik aan die kontrak I en die restant van die ooreenkoms gebonde sou wees, is die posisie dus dat die twee ooreenkomste nie nietig is nie. Die appellant kon egter die ooreenkomste (wat klaarblyklik onlosmaaklik met mekaar verbind is) vernietig het, maar het dit nie gedoen nie. Hy steun immers juis op die J ooreenkomste vir die regshulp wat hy aanvra. 
1989 (1) SA p28 
VAN HEERDEN AR 
A     In die verbygaan kan ek meld dat my slotsom my regsgevoel bevredig. Dit is naamlik vir my moeilik om in te sien waarom 'simple justice between man and man' sou vereis dat 'n party aan wie geen voordeel hoegenaamd uit nietige bedinge sou toegeval het indien hulle wel geldig was nie, hom kan beroep op die nietigheid van die kontrak as geheel bloot omdat die ander party dit nie sou aangegaan het indien dit B nie sodanige bedinge bevat het nie. 
    In aanvullende betoogshoofde wat na die verhoor van die appel ingedien is, het die respondent se advokaat egter op 'n aantal gronde betoog dat bogenoemde benadering (wat ek, in navolging van hom, die Sasol -beginsel sal noem) nie in casu toegepas moet word nie. In eerste instansie is C aan die hand gedoen dat by die formulering van hierdie beginsel 'n belangrike aspek uit die oog verloor is. In Sasol het ek naamlik ook gekonkludeer dat die party ten gunste van wie die nietige bedinge gestipuleer is, aangesê kan word om 'n keuse uit te oefen of hy die ooreenkoms al of nie in stand wil hou. Dit, so word aangevoer, D is onhoudbaar omdat afstanddoening 'n tweesydige regshandeling is en bogenoemde party (hierna die eerste party genoem) dus nie sonder die toestemming van die ander 'n keuse kan maak en aldus afstand van 'n reg kan doen nie. Dit is vir my hoegenaamd nie duidelik nie wat die aard van hierdie aangevoerde afstanddoening is. Weliswaar kan gese word dat wanneer 'n party 'n keuse tussen twee regsmiddels het en kies om een E uit te oefen, hy afstand doen van die ander regsmiddel. Dit is egter nog nooit aan die hand gedoen dat hy nie sonder die toestemming van die ander party so 'n 'afstanddoening' kan bewerkstellig nie. So bv kan 'n onskuldige party wat 'n ooreenkoms kan vernietig op grond van die ander party se wanvoorstelling sy keuse om dit al of nie in stand te F hou, uitoefen sonder die medewerking van die skuldige party. Al wat sy keuse meebring, is dat hy nie daarna sonder die toestemming van die ander party van rigting kan verander nie. 
    Tweedens word betoog dat in 'n geval soos die onderhawige dit onrealisties is om te verwag dat die eerste party voor 'n keuse gestel moet word omdat die partye gewoonweg nie sal weet - alvorens 'n G hof uitspraak gee - of bepaalde bedinge op grond van oorwegings van openbare beleid wel nietig is nie. Die kennisgewing sal uiteraard egter gegee word slegs indien die tweede party hom op die standpunt stel dat bedinge wat ten gunste van die eerste party verly is, nietig is, en laasgenoemde sal dan op grond van sodanige advies as wat hy kan verkry, 'n keuse moet uitoefen. Word hy nie voor 'n keuse gestel nie, en spreek H hy die tweede party op die ooreenkoms aan, kies hy inderdaad om dit in stand te hou; hy gedra hom dan immers op 'n wyse wat onverenigbaar is met 'n bedoeling om die ooreenkoms te vernietig. In so 'n geval sou hy na my mening nie later kan omdraai op grond daarvan dat hy nie geweet het dat bedoelde bedinge nietig was nie, net so min as wat die onskuldige party wat die skuldige binnegeregtelik op 'n kontrak I aanspreek later sou kon aanvoer dat hoewel hy bewus van 'n materiele wanvoorstelling was, hy nie geweet het nie dat hy regtens bevoeg was om die kontrak te vernietig. 
    Omdat die respondent se advokaat ons na die Duitse reg verwys het, is dit interessant om te meld dat die oplossing wat ek in Sasol aan die hand gedoen het, nl dat die tweede party die eerste voor 'n keuse kan J stel, ook deur Duitse skrywers verkondig word. Flume Allgemeiner Teil des 
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A Burgerlichen Rechts 2de band op 588, se naamlik dat die eerste party 'n 'Wahlrecht' (keuse) het of hy die ooreenkoms in stand wil hou of hom op die nietigheid daarvan wil beroep. Hierdie reg tref nie die tweede party nadelig nie want hy kan die eerste party aansê om 'n keuse te maak. Indien hy dan nie kies om die ooreenkoms in stand te hou nie, word dit geag dat hy hom op die nietigheid daarvan beroep. Sien B ook Soergel-Siebert Burgerliches Gesetzbuch (1967) band 1 op 622. 
    Derdens word aangevoer dat die Sasol -beginsel nie toepassing kan vind indien 'n nietige beding nie objektief skeibaar is nie. Ek het egter reeds gese dat die bedinge wat ek bevind of veronderstel het nietig te wees, wel grammatikaal en begriplik van die oorblywende gedeelte van C die sessie-ooreenkoms geskei kan word. Die vernaamste beswaar van die respondent se advokaat, as ek dit reg begryp, is dat die partye beoog het dat vorderingsregte op die appellant sou oorgaan al sou niks aan laasgenoemde verskuldig wees nie. Word die ooreenkoms nou so 'gewysig' dat vorderingsregte oorgaan slegs as iets verskuldig is, word, aldus die betoog, 'n 'nuwe' ooreenkoms vir die partye gemaak. Al wat in D hierdie verband gese hoef te word, is dat die betoog berus op die verkeerde veronderstelling dat die beding waarvolgens vorderingsregte oorgaan al is niks verskuldig nie, nietig is omdat die ooreenkoms juis op versekering van 'n skuld gerig is. Soos hierbo aangetoon, is die beding in sigself nie aanvegbaar nie en is die nietige bepaling wat daarmee verband hou - nl die stipulasie dat die ooreenkoms nie E eensydiglik deur die respondent beeindig kan word nie - wel deeglik objektief skeibaar. 
    Vierdens word betoog dat die Sasol -beginsel toepassing kan vind slegs indien die eerste party nie trag om op die nietige bedinge te steun nie, en dat in casu die appellant hom op die geldigheid van die hele sessie-ooreenkoms beroep het. In hierdie verband is gesteun op F die regsposisie in Duitsland. 
    Artikel 139 van die BGB bepaal dat indien 'n gedeelte van 'n ooreenkoms nietig is, die hele ooreenkoms ook nietig is indien nie G aangeneem kan word dat dit ook sonder die nietige deel gesluit sou gewees het nie. (Die ooreenstemmende Switserse bepaling lui omgekeerd dat die kontrak geldig is indien nie aangeneem kan word dat dit sonder die nietige deel nie gesluit sou gewees het nie: Von Tuhr Allgemeiner Teil des Schweizerischen Obligationenrechts 3de uitg band 1 op 227.) 'n Probleem wat opgeduik het, is dat indien 'n nietige beding slegs ten gunste van die eerste party verly is, en nie bevind kan word dat hy die H ooreenkoms sou aangegaan het indien dit nie daardie beding bevat het nie, art 139, op sigself staande, sou kon meebring dat die hele ooreenkoms nietig is. Die Reichsgericht het die probleem oorbrug deur te bevind dat indien die tweede party hom in so 'n geval op algehele nietigheid beroep, die eerste party die beroep met 'die Einrede der Arglist' (analoog aan die exceptio doli ) kon ontsenu. ('n Voormalige houding van die Reichsgericht dat dit net kon gebeur indien slegs I die eerste party reeds presteer het - RG 91, 359 - is later deur die Bundesgerichtshof verwerp: NJW 1967, 245. Sien ook Ennecerus-Nipperdey Allgemeiner Teil des Burgerlichen Rechts 15de druk op 1220 n 52; Soergel-Siebert (op cit op 622).) 
    In die verbygaan kan daarop gewys word dat in die Switserse reg J selfs verder gegaan word. Indien 'n ooreenkoms waarvolgens geld uitgeleen 
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A word vir 'n hoer rentekoers as die voorgeskrewe een voorsiening maak, kan die eerste party - in wie se guns die hoe rentekoers beding is - nieteenstaande die ongeldigheid van die beding rente teen die toelaatbare koers vorder: Von Tuhr (op cit op 227 - 8). 
    Die appellant se advokaat voer aan dat daar van arglis nie sprake B kan wees nie indien die eerste party trag om die hele ooreenkoms, dus ook die nietige gedeelte, af te dwing en die tweede party hom dan op die nietigheid van die geheel beroep. Die Duitse Howe het natuurlik te staan gekom voor die probleem dat na woordlui art 139 van die BGB meebring dat indien 'n ooreenkoms nietige bedinge bevat en nie bevind kan word C dat beide partye dit nie sou gesluit het indien dit nie daardie bedinge bevat het nie, die hele ooreenkoms nietig is selfs al het die bedinge net ten gunste van die eerste party gestrek. Die oplossing was om 'n beroep op algehele nietigheid deur die tweede party met die exceptio doli af te weer. Flume (op cit op 587 - 8) kritiseer egter hierdie oplossing. Vir hom gaan dit nie oor kwaaie trou nie maar oor 'n beperkende uitleg van art 139. Want, redeneer hy, dit gaan nie oor D 'n natuurwetenskaplike opvatting van nietigheid nie, maar oor die vraag op welke wyse 'n kontraktueel-getroffe reeling van regswee erken behoort te word. En in die gepostuleerde voorbeeld word, in geval die ooreenkoms gedeeltelik afdwingbaar geag word, die tweede party niks opgedring wat hy nie werklik gewil het nie. 
    In ons reg word die al of nie afdwingbaarheid van 'n ooreenkoms E wat nietige bedinge vervat natuurlik nie statuter gereguleer nie, en is dit onnodig om 'n beroep op arglis of 'n dergelike begrip te doen. Die rede vir die keuse wat aan die eerste party gegee word, is eenvoudig dat die tweede party geensins benadeel word indien die geldige deel van die ooreenkoms in stand gehou word nie. Al wat dan teen hom afgedwing word, is daardie deel waarmee hy genoee sou geneem het selfs indien F die ooreenkoms nie die nietige bedinge sou bevat het nie. 
    Ek twyfel in elk geval of volgens die Duitse reg die tweede party hom op die nietigheid van die gehele ooreenkoms kan beroep indien die eerste G party trag om ook die nietige bedinge af te dwing. Sover my kennis strek, is so 'n reel nog nooit in die regspraak of literatuur verkondig nie. Die tweede party kan tog sy belange afdoende beskerm deur hom teen afdwinging van die nietige bedinge te verset. Gebruik hy egter die eerste party se standpunt dat die hele ooreenkoms geldig is om hom op nietigheid van die geheel te beroep, handel hy eweseer 'arglistig' as H wanneer die eerste party toevallig sy vordering slegs op die geldige deel berus en hy dan so 'n beroep doen. 
    In casu het die appellant in elk geval nie die regshulp wat hy aanvra op die nietige bedinge gefundeer nie. Hy het weliswaar aansoek gedoen om 'n bevel wat sou verklaar dat 'the cession... is of full force and effect', maar dit was toe te skryf aan die feit dat die respondent voorheen om verskeie redes die houding ingeneem het dat die I ooreenkoms van meet af nietig was of alternatiewelik nie meer geldend was nie. Die meer konkrete regshulp waarop in paras 1.2, 1.3, 1.4 en 2 van die kennisgewing van mosie aanspraak gemaak is, was dan ook geensins op enige van die nietige bedinge gegrond nie. 
    Vyfdens is betoog dat die Sasol -beginsel in gevalle soos die onderhawige tot misbruik aanleiding kan gee aangesien 'n party J doelbewus te wye 
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A verpligtinge vir die ander party in 'n ooreenkoms kan skep met die hoop dat laasgenoemde nie bewus sal word nie van die nietigheid van sodanige bedinge. Ek hoef my nie uit te laat oor die vraag of in so 'n geval die reg sal duld dat eersgenoemde party die ooreenkoms gedeeltelik kan afdwing nie, want dit is nooit aangevoer dat die appellant in die aangeduide sin mala fide opgetree het nie. 
B     Ten slotte is 'n beroep gedoen op Engelse gewysdes waarin, so is aangevoer, die beginselbesware teen die handhawing van 'n ooreenkoms wat nietige bedinge bevat, uiteengesit word. Ook is aangevoer dat die nietige gedeeltes nie geskei kan word nie as dit juis teen die openbare beleid is om sulks te doen. 
C     In bogenoemde gewysdes het dit gegaan om bedinge ter beperking van 'n party se bedryfsvryheid wat te wyd geformuleer was. Een oorweging wat geopper is, is dat die reg nie kan duld dat so 'n beding wetens te wyd geformuleer word en die party ten gunste van wie dit strek die hof dan kan vra om dit op 'n enger grondslag af te dwing nie. Hierdie oorweging D het ek hierbo aangeraak. Ons reg verskil in elk geval van die Engelse reg waarin die soort beding onder bespreking prima facie nietig is. Hier te lande is dit geldig, maar kan oorwegings van openbare beleid in die weg staan van volle afdwinging daarvan. Dit kan meebring dat, anders as in die Engelse reg, so 'n beding wat nie in skeibare gedeeltes gesplits kan word nie, wel tot 'n mate afdwingbaar is: Magna Alloys and E Research (SA) (Pty) Ltd v Ellis 1984 (4) SA 874 (A) . 
    Ek meen dus nie dat daar enige rede bestaan waarom die Sasol -beginsel in die onderhawige geval nie toepassing kan vind nie. 
    By die verhoor van die appel het die respondent se advokaat ook op 'n verdere grond betoog dat die sessie-ooreenkoms nietig is, nl omdat vanwee die vertrouensverhouding wat tussen 'n geneesheer en sy F pasiente bestaan die respondent nie regtens by magte was om sy vorderings teen sy pasiente aan enigiemand te sedeer nie. Vreemd genoeg is nie aangevoer dat die verdiskonteringsooreenkoms, wat juis beoog het dat die respondent teen vergoeding sodanige vorderingsregte aan die appellant sou oordra, om dieselfde rede ook nietig was nie. 
G     Dit is natuurlik erkende reg dat hoewel vorderingsregte in die reel vryelik oordraagbaar is, dit nie die geval is nie indien 'n sessie van so 'n reg 'n wesentlik ander verpligting vir die skuldenaar sal meebring, of, anders gestel, indien die skuldverhouding na aard 'n delectus personae behels. Derhalwe kan sessie nie sonder die toestemming van die skuldenaar geskied indien die identiteit van die skuldeiser H vir hom van belang is nie. So bv kom dit vir 'n werknemer wel daarop aan of hy sy dienste moet lewer aan A, sy werkgewer, of aan B, 'n persoon aan wie A sy vorderingsreg ten opsigte van die dienste wil oordra. Sien onder andere Friedlander v De Aar Municipality 1944 AD 79 op 93; I Cullinan v Pistorius 1903 ORC 33 op 38; Eastern Rand Exploration Co Ltd v Nel and Others 1903 TS 42 op 53; De Wet en Yeats Kontraktereg en Handelsreg 4de uitg op 227. 
    Dit is egter duidelik, meen ek, dat hierdie uitsondering op die algemene reel nie in die onderhawige geval toepassing kan vind nie. Vir 'n pasient kan dit geen verskil maak of hy die rekening vir sy geneesheer se dienste aan hom of iemand anders moet betaal nie. Wat sy prestasie betref, bly sy verpligting dus dieselfde of hy nou ook J al betaling moet maak aan die 
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A geneesheer of iemand aan wie die geneesheer sy vorderingsreg op betaling gesedeer het. Daar kan gevolglik geen sprake wees dat 'n sessie 'n wesentlik ander verpligting op hom plaas nie. 
    Partye kan natuurlik stilswyend ooreenkom dat die skuldeiser se vorderingsreg nie gesedeer mag word nie, en dit is seker moontlik dat B 'n geneesheer en sy pasient aldus kan kontrakteer. Die respondent se advokaat het egter verder gegaan en geargumenteer dat, behoudens blyke van 'n ander bedoeling, aanvaar moet word dat in alle gevalle waarin 'n geneesheer en sy pasient afspreek dat professionele dienste teen vergoeding verrig word, dit 'n inbegrepe bepaling van die ooreenkoms is dat die geneesheer nie sy vorderingsreg mag sedeer nie. Die C rede hiervoor, so het die betoog gelui, is dat die pasient 'n belang daarby het dat die geneesheer nie vertroulike inligting oor sy fisiese of geestestoestand aan ander sal oordra nie, en dat vanwee die vertrouensverhouding die geneesheer dit regtens nie mag doen nie. 
    In hierdie verband is 'n beroep gedoen op die uitspraak van Stegmann D R in G S George Consultants and Investments (Pty) Ltd and Others v Datasys (Pty) Ltd 1988 (3) SA 726 (W) . In daardie saak het die vraag ontstaan of 'n bankier by magte was om sy vorderingsregte teen kliente aan wie oortrekkingsfasiliteite toegestaan was, aan 'n derde te sedeer. Die Hof het bevind dat wanneer 'n klient 'n rekening by 'n bankier open, E dit 'n inbegrepe beding van die ooreenkoms is dat die bankier nie enige inligting aangaande die aard of selfs die bestaan van 'n vordering van die bankier teen sy klient in verband met 'n oortrokke rekening aan ander mag openbaar nie. Omdat dit die geval is, mag die bankier nie sy vordering sedeer nie, want dan word die bestaan en aard daarvan juis geopenbaar. 
F     Ek het bedenkinge oor die juistheid van hierdie beslissing want ek vind dit moeilik om in te sien hoe die feit dat die klient vertroulike inligting aan die bankier meegedeel het - 'n aspek waarop die Hof besonder klem gele het - noodwendig lei tot die gevolgtrekking dat die partye beoog het dat die bestaan en aard van 'n vorderingsreg van die bankier nie by wyse van sessie aan 'n ander meegedeel mag word nie. So 'n sessie kan immers geskied sonder openbaarmaking van G vertroulike inligting. Hoe dit ook al sy, om redes wat volg, vind ek dit onnodig om 'n definitiewe mening uit te spreek oor die al of nie juistheid van die beslissing. Waarmee ek egter nie kan saamstem nie, is die volgende veralgemenende dictum van Stegmann R (op 736I - 737A): 
    'In my judgment, whenever parties conclude a contract in terms of H which either owes the other a duty to guard the secrecy of confidential information, the character of the contract, and in particular the performance of the obligation to maintain confidentiality, is ipso facto so personal in nature that the element described as delectus personae is persent.' 
    Indien partye sodanige kontrak aangaan, sal die party op wie 'n vertrouensplig rus dit klaarblyklik verbreek indien hy die I betrokke inligting aan 'n derde openbaar. Non constat , egter, dat hy hierdie plig sal skend indien hy sy vorderingsreg teen die ander party sedeer, want dit is goed denkbaar dat so 'n sessie kan geskied sonder mededeling van enige vertroulike inligting aan die sessionaris. 
J     Om te illustreer met verwysing na die geneesheer-pasient verhouding: Ek kan my nie voorstel dat 'n pasient wat teen griep behandel is, beswaar 
1989 (1) SA p33 
VAN HEERDEN AR 
A kan he teen die mededeling van hierdie feit aan 'n sessionaris nie. En selfs in geval van operatiewe ingrepe - soos bv die verwydering van 'n blindederm - sal verreweg die meeste pasiente nie van gedagte wees dat die geneesheer 'n plig sal skend indien hy feite aangaande die behandeling aan 'n sessionaris verstrek nie. 
B     Maar selfs wanneer mededelings van 'n pasient aan sy geneesheer, of die aard van die daaropvolgende behandeling, vertroulik geag moet word, is die enigste konsekwensie dat die geneesheer nie die tersaaklike inligting aan 'n sessionaris mag oordra nie. Hieruit volg hoegenaamd nie dat die geneesheer nie sy vorderingsreg mag sedeer nie met blote mededeling van die omvang daarvan en die identiteit van die C skuldenaar. Betaal die pasient dan die sessionaris, is die vorderingsreg uitgewis sonder dat enige vertroulike inligting die sessionaris bereik het. Weerhouding van sodanige inligting mag dit vir die sessionaris moeilik maak om sy vorderingsreg af te dwing, maar raak nie die geldigheid van die sessie nie. (Ek spreek geen mening uit nie oor die vraag of indien die sessionaris die halsstarrige pasient binnegeregtelik D aanspreek, die geneesheer nie die nodige inligting om sy eis suksesvol af te dwing tot beskikking van die sessionaris mag stel nie. Dit dien egter daarop gelet te word dat indien 'n sessie nie geskied het nie, die geneesheer self sodanige inligting in sy pleitstukke sal openbaar.) 
    In die onderhawige geval het die respondent nie beweer dat hy met enige van sy pasiente 'n ooreenkoms aangegaan het waarin uitdruklik E of stilswyend beding is dat sekere feite nie aan enigiemand anders - insluitende 'n sessionaris - meegedeel mag word nie. Hy het hom inteendeel op die standpunt gestel dat bloot vanwee die geneesheer-pasient verhouding hy nie by magte was om sy vorderingsregte te sedeer nie. Soos blyk uit die voorgaande, kan ek daarmee nie akkoord gaan nie. 'n Gevolg van die sessie-ooreenkoms was dat sodanige regte F op die appellant oorgegaan het al het hy nie geweet wie die skuldenaars of wat die omvang van hulle verskuldigheid was nie. Het 'n pasient egter op een of ander manier van die sessie bewus geword - bv as gevolg van 'n omsendbrief wat aan die respondent se pasiente gestuur is - en het hy G aan die appellant betaal, sou hy van sy verpligting bevry gewees het. Dit toon aan dat geen inligting hoegenaamd deur die respondent geopenbaar hoef te gewees het om 'n oordrag van die vorderingsregte tot gevolg te gehad het nie. 
    In die lig van bostaande mag para 3.5 van die sessie-ooreenkoms gedeeltelik onafdwingbaar wees. Dit bepaal naamlik dat die appellant geregtig is 
    H 'to inspect all or any of... (die respondent se)... records relating to any of the claims hereby ceded and to take such extracts as the creditors may deem fit from such records'. 
In gevalle waarin vertroulike inligting geopenbaar sal word indien gevolg aan hierdie stipulasie gegee word, behoort die respondent I natuurlik nie die stukke waaruit dit blyk aan die appellant beskikbaar te stel nie. Die enigste gevolg is egter dat die betrokke bepaling nie in alle gevalle afgedwing kan word nie. 
    Die respondent se advokaat het ook betoog dat hy nie belet kan word om betaling van mediese skemas te ontvang nie, en wel omdat hy nie vorderingsregte teen sodanige skemas verkry het nie ten opsigte van J die behandeling van pasiente wat lede van die skemas was. Aangesien, soos 
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A hieronder blyk, ek van mening is dat die aangevraagde interim interdik in sy geheel nie toegestaan kan word nie, is dit onnodig om hierdie betoog te behandel. 
    Ten slotte vermeld ek kortliks waarom ek saamstem dat die appel afgewys moet word. Die tweede grond waarop die Hof a quo ten gunste van die respondent beslis het, was dat gerieflikheidsoorwegings teen B die toestaan van die aangevraagde interim interdik gespreek het. Daarmee gaan ek akkoord. Indien die interdik toegestaan was, sou dit tot gevolg gehad het dat die respondent tot die verhoor van die hoofgeding geen inkomste uit sy praktyk sou kon verkry nie. Indien dan in sy guns beslis sou word, sou dit beteken dat hy vir 'n lang tydperk verkeerdelik C sy aanspraak op die vrugte van sy arbeid - waarmee 'n geneesheer hom en sy gesin onderhou - ontneem was, en dit ongeag die mate waartoe die waarde van die vorderings sy skuld aan die appellant oorskry het. Indien die interdik nie toegestaan is nie, sou die appellant - indien die respondent se verdere verwere ongegrond is - weliswaar die reg D ontneem gewees het om te verhoed dat pasiente ten opsigte van gesedeerde vorderingsregte betaling aan die respondent maak, maar dit sou nie 'n onherroeplike nadeel inhou nie. Die sessie-ooreenkoms het naamlik werking solank die respondent 'n bedrag aan die appellant verskuldig is en indien in die hoofgeding ten gunste van die appellant bevind word, kan hy 'n bevel        verkry wat die respondent verbied om E enige skulde wat dan mag bestaan, of in die toekoms mag bestaan, te in. Soos die lewer van Prometheus, groei die gesedeerde vorderingsregte dus steeds aan; die wat uitgewis is, word deur nuwes vervang. Tensy die respondent sou sterf, insolvent sou word of sou ophou praktiseer, kon die appellant gevolglik nie benadeel word indien 'n interim interdik nie F toegestaan sou word nie. En die moontlikheid van benadeling wat die gepostuleerde gevalle inhou, weeg myns insiens nie op nie teen die daadwerklike en omvangryke nadeel wat die respondent kon ly indien die bevel wel toegestaan was. 
    Ek stem dus saam met die bevele uiteengesit in die uitspraak van my Kollega. 
G     Rabie ACJ concurred in the judgment of Van Heerden JA. 
    Appellant's Attorneys: Fluxman, Rabinowitz & Rubenstein , Johannesburg; E G Cooper & Sons , Bloemfontein. Respondent's Attorneys: Johan van der Westhuizen & De Klerk , Randburg; Lovius-Block , Bloemfontein. 
 
* Sasfin (Pty) Ltd v Suid-Afrikaanse Vervoerdienste (Transmed) was I heard on the same day and judgment ( per Smalberger JA, Jansen JA and Nestadt JA concurring; Van Heerden JA and Rabie ACJ dissenting) was delivered on 19 September 1988 dismissing the appeal. The Court observed that the appeal turned on the enforceability of certain deeds of cession entered into with Sasfin (Pty) Ltd by the doctors concerned and that these deeds were for the reasons given in the judgment in the appeal of Sasfin (Pty) Ltd v Beukes invalid on the grounds of public policy and J therefore unenforceable.-Eds. 
 

