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Breach of Contract

Pacta sunt servanda means that contracts entered into freely must be upheld, and therefore parties to a
contract must fulfill their obligations; a breach of contract occurs when obligations are not honoured,

THE CONCEPT OF DIVIDED BREACH

Mora Positive malperformance

/

Repudiation ‘ Prevention of performance

Anticipatory bréach
*  Breach'can take place before the performance becomes due
»  Repudiation and prevention of performance

Malgerformance

-e Breach can only take place after performance is due
] Mora {negative malperformance) and positive malperformance

#

Performance is'due whemt, has to be delivered

e “U - ‘{ el gl

Each form of bréach’i is most ‘often performed by the debtor but it is posmble for a creditor to commit
a breach of contract even though performance is due to the creditor,

e -In recu_p' al, ¢ : ebtor and&lmore han one Cl'edltOl’ 50 the party# -
posmons"m Fespect of pEciTiE obllgatlons mst be takeh Account f.

e It isimportant to distinguish between dlfferent types of breach is because the requirements and
consequences are different

e A party’s conduct may amount to more than one type of breach if all requirements are mer

Remedies for breach
®  Specific performance - aims to uphold the contract and to obtain performance as promised: it is the
primary remedy for breach and can always be claimed in the event of a breach
» Cancellation - terminates the contract; this is an extraordmary remedy and can only be clalmed in
certain circumstances
» Aparty may also claim damages in addition to these remedies.

MORA DEBITORIS [

% Moradebitoris is late. performance by the_ d_ebut.o‘r"% ere théfperfdfrgiéﬁ;: >
‘ possible; T ST e

s 'due, _enforcéab[e ang:;

when performance is due; but 1f no due date is gn.ren*i o )

*  Mora happens when performance is not made on time. It must be distinguished from positive e e

malperformance which ocetirs on time but performance is defectwe
o Mora <> time .
o Positive malperformance = quallty

*. Mora can be converted into positive malperformance if a debtor is in mora but then deliversg " "~

defective performance.
<. Muiamust also be distinguished from making performance impossible (prevention of performance)




REQUIREMENTS

1) Delay in performance must be as a result of thm%’f the debtor

1.
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2) Performance must remain Sossible’ 5

Delay in performance must not be a result of: _
Vis mbioig‘(acts of God)
"Example: A and B have an agreement that A will sell B a donkey. If there is a flood on the date of
delivery and A cannot transport the donkey to B, A will not be in mora,
A C'asusfqrtuitusiﬁhings of chance)
Third persoit .
Creditor’s failure to accept performance by the debter

Examptér If Aarrived on time o deliver the-donkey but B was not home or refused to receive the
donkey then A wilt not be in mora. :

lt is not necessary for a creditor ta show the debtor was in mora

Excusatio a mora - A debtor who can show he/she was not at fault will not be in morg
Warranties - If the debtor warrants performance on time, he will be bound by the warranty and lack

of fault will not allow him to escape liability

B,
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"Where performance is no 1onge
prevention of performance (in _
(impossibility arising from vis-major)™™ "

Performance can become impossible as a result of delay or other factors
If performance is not possible there is no mora.,

Example: A and B agree that X will take photographs on their wedding day. If X does not arrive on the

wedding day performance is both late and impossible but it is not mora debitoris because

performance is no tonger possible.

3) Debt must be due and énforceabie ?

]

v

_Performance cannot be [at& Jf il is not due; the time for performance must have arrived
Example: If a contract states a merx must be delivered “within a reasonable time” or “soon”, it
‘cannot be said-exactly when performance will be late: ‘ '

ST
‘a)Mora ek re’ §

s If the contract fméntions the daté én which performance is due, debtor will be in méra if he has not .

‘performed by that date -> this is called friora ex re. .
o Creditor does not have to do anything to ensure that the debtor will be in mora as the mere
. ... Passing of time is sufficient, ' _
'If no time is stipiilatedithen it may be possible to interpret the contract to determine a date or if
there is a tacit term stipulating performance - debtor will then still be in mora ex re, .

P TACIT TERMS (o bime Shipuluted)
Voo & = The key is necessitys

To decide whether a term is a necessary implication of the contracts the courts use a two-pronged -
test: : :

1) Businés_s Efficacy (West End Diamonds v Johannesburg Stock Exchange 1946)

- - negotiating

Is the term necessary fo give business efficacylto the contract?
Will the contract be'commercially viabléwithout the term?
If not, then the term will be incorporated into the contract

ybody someone who givesaadviceeven if he has not been asked

What would have happened if such an Offi&idu's;'-ljy'st’ahdé‘rf'\}vas"cii'reseht;whileJthe;parti'es. werd

the terms of.the contract if he/she had asked them whether the wished to include thé
tacit term?® :

" If they would have agreed on the term, it will be incorporated

In applying these tests thé courts take into account other factors: "

Other express terms’of the contract ..
Surrounding circuimstances? SWHicUndMng (i
“Special knowledgefby the parties. 5‘3@}(_& / o

Express Gl

2
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*  IMPORTANT: The courts do not eas y(read_ tacit terms Into the contract; it is ot enough that g+
term is reasonabléor Corverient MWilkins v Voges)
*  The test is onnecessity it is not.whether. two reasonable parties would have agreed on the term but

whether the particular parties would have agreed {subjective test) . o

b) Mora ex persona (1ntevpelladia).

o if there is no tacit terni and interpretation of the contract is not possible® the creditor must place the
debtor in'mora by interpelldtio (giving a time periody® - - -

*  Aninterpellatio is a demidnd calling upon the debtor.to perform.on a particular, day, indicating that ify;
performance is not given on this day the debtor will be in.mora; this is mora ex persona # -

Reguirements for interpellatio (Nel v Cloete 1972) ,
1} Specific time for performance must be stipulated

2) Must be cléar and unambi
3) . Cannotfequire imm
4) What amounts to a reasoRable

b’rm;'.ggg‘hgﬁl%tﬂhgﬂ,dfgbjtoj;}hoyl‘d_haggj_‘a reasoriable time to performy

time depetids on the circumstances of each case

CASE: Nel v Cloete 1972 ' :

> Facts: A contract for sale of a house did hot contain the date upon which the property should be
transterredito the buyer and a part-of-the purchase price was to be furnishedby a bank. Transfer of .
the property tock a long time because the title deeds of the property could not be found and the
attorney who acted for the seller eventually decided to request duplicate title deeds. 9 months after
the conclusion of the salethe buyer sent aninterpellatio to the seller, giving 2 months to effect?
transfef} failing which, the buyer would cancel the contract. When the transfer had not yet taken
ptace on the due date and when he found out that the bank had cancelled his loan as a result of the -

- , long delay, the buyer cancelted the contract. The:selter argued that.the intérpellatio did not gives
: reasonable time o effect;transfer.of the.property: : -

> Court held: Twy ths was.a.reasonable time to effect transfef, especially irilight of the fact that
#such-a ling time had already elapsed since conclusion of the.contract, Altowing the debtor a
reasonable time to perform meant the creditor, did.not need.to take.account of extraordinafy
circumstances such as title deeds going missing,. '
> In addition, it was admissible for the creditor to state in his inferpellatio that failure to perform by
the due date would entitle him to cancel the contract (notice of recission)

¢) Performance is urgently required :
e ¢ If a time is not stipulated for performance but performance is urgently required, such as in calling an
ambulance or police service: Towwwe 14 b dhe forewe )

PN
I,

B

>  Federal Tobacco Works v Barron & Co 1904 and Broderick Pro. erties v Roodt 1962  blrae B O{L e €SSen( € .

> Courts developed doctrine of “time is of the essence” whereby, in urgent situations the creditor—2 QUWONG “ﬂm’
does not have to stipulate a time for performance (mora ex re) or place the debtor in mora (moraex TO (Ghncel~
persona) but obtains a right to cancel automatically if performance is not rendefed soon £ ek WE(CP’\'aDlQ

Preferred view: - ‘ ez aas b o - oo
> Alfred McAlpine v TPA 1977 Prave foat term ~ ﬁugm{; seaed | PXfomance urgenl
ga p'ael@g isC:{n _‘rjo j

> The doctrine should not be applied to the question of whether or no ra as that is?
determined by mora ex re and mora ex persond; the doctrine relates to the right to cancel ‘which
arises when the.other party is already in moraf - o - e

> “The general principle is that, in the casé of a contract in which no time for performance has been fixed, the debtof
must be placed in mora by inferpellutio before damages can be clamed on the grounds of such debtor’s non-¢
timeous performance; A mere failure to perform or mere non-performance in the absence of a fixed time for
performance, although it may constitute a ground for defence of exceptio non adimpleli contractus, cannot give - -
rise to a claim for damages because it can never be a breach.”




B Ui."A lex commissor ragwesa :

s However, in cases of‘urgenc‘fi it an be argued that there is a tacit term that performance should take
place immediately and that failure to perform at that time will amount to mora ex re. =

i

Fat . Plggtes Eatf
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-Fault of the debtor
- Performance must be possible
. Enforceable and due i

CONSEQUENCES  Dowcr Can Perpetliate Sonow

1) Mora Perpetiiatesithe obligation
«  Nora'is'a foith of éngoing breaclp of contract
btor f; Té’"“‘ ora for failure to perform on timeZhe/s
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v Example: A sells his donkey to B for R5000. In terms of their agreement A is to deliver the donkey to
B on 1 December 2005. A fails to do so and on 3 Decembér 2005 the donkey is struck by lightning and
killed. : . '

o Since A was in mora at the time that perfo became impossible g réméinsiliable t&
deliver thédonkeyinotwithstanding the'sop ngimpossibilitys A’s failure to deliver the
donkey will amount to a breach of contract and normal remedies of breach apply.”

o fAwer fBA hres sprice ang
whilst-inmora-the' don ey.is Struck-by lightningfl _f.fﬁ%i%‘;bed-iabta;.t‘d;pay;;théjﬁ{i5.“'

5
"

e If the creditor suffers damages (loss) due to the debtor’s mora, the debtor must compensate the

creditor by payjrggﬁdamaggs. ) . N
. ] f}he? f?sf_ ""'NB ]s.fr& :.‘-'i,‘;‘“"“-'t":l_jgf y ; R : oret ¥ zz,ww;o-{éwiﬁt*é qu
mord %ﬁg Sl SOEraCH determined by trac : or,;g&gﬁ%ﬁbeﬁ By the

6f the Prescribed Rateof Interest Act 55'0f 19755 :

v Example: A sells his donkéy to B for R5000 and A is to deliver the donkey on 1 December 2005 and B is *

to pay A on the same day:
(a) Adelivers the donkey b
interest rate ofi12
FiSRE000%%:1 42:P
{b} B pays the purchase price on 1 December but A only delivers the donkey on 15 December. B
had bought the donkey in order to give donkeys rides at his child’s birthday party. Due to A’s
failure to deliver, B had to hire C’s donkey for R500 = B can claim damages of R500 from A
as this represents the loss caused by the breach.

redorod Togacco Warks v Bawon &
/ ¢ .
to caﬁégr ggl thzt\/t:%él\%‘}'\t%e ge—b’;lgreg mora. Cancetlation: -

are necessary: :

only pays the purchase price on T March 2006 = A can sue B for
‘gs'at B was in mora, so assuming the parties agreed to an
mh the event of late payment, the mora interest payable by B

4) Right to canceflon basis of mora
- —e__There is no:atitomatic;rightffor the creditor,
is an extra-ordinary remedy and spé

Rt R
(a)'A lex'commissorid ?

the other party should commit a breach of
contract.
¢  If such a clause is present and the debtor is in mora, the creditor can cancel on the basis of lex
commissoria.

.nara until such time#



o
3 chowee 1 d@l[mf to fK’fa
(b) Notice of rescission$ (ﬂ\re lus {

« If there is no lex comm:ssona a creditor may obtain a right to cancel by;sen
indicating that she is.in.mora;and:stating that unless the’ debtor perform ,withm a.
‘the’ credltor wﬂl cancel (notice of rescrssmn?§

e Anotice of rescission must be distinguished from a notice of cancellation {notice informing the
debtor that the Lcreditor has actually cancelled the contract),

: jon"or y" rves\ato_acquzre the right to. cancei? the credrtor still has a choice whether ®

ot ‘debtor does not perform Within a time set out in "the notice’ ofﬁf
rescrssron'“‘?f he'chooses to cancel, he can do 50 by sending a notice of cancellation

+  One cansend.thednterpellatio;.notice of rescission andanotlce,of ancellation.in.q .one. document it -
must then give a reasonable time penod%gor both the interpelidt) celof rescissiofiy while the
notice of cancellation is given in advance and it will only take effect.once the debtor has fatled toy

- perform on time¥

v ""Example: X agreed to repair Y’s computer but they did not agree on a trme by which the repairs must

be compieted After ane month Y sends X the followmg tetter 1 b finish the’
ﬁ : ‘withi ; ' ;

' debtor A notlce
I S
asonable time,

1) . '
cided.to cancel the contract. if the work is not finished within the.7 days referred to above”
ncellation)s ,

A

c):Time isof the essence.
o If the debtor is in mora and the need for performance is urgent, the rule indicates that the creditor®
automatically obtains a right to cancel withaut a tex commissoria or a notice of rescissiony (Y¢clgyo Tdoacco v %QVYO/\)
> Alfred McAlpine v TPA: doctrine of time is of the essence cannot place the debtor in mara, The
debtor must either be in mora as a result of the date whrch is expressly or tacrtly stated in the %
contract {mora ex re) or as a result of an :nterpel[atw w

- =  For the creditor to be able to cancel he/she must show two things;
1. The debtor,is in moragmora ex re, mora ex persona)
~2,- There is aright to cancel {lex commissoria, notrce of rescnssron tlme is of the essence)

< e -

cen ?erpetuate' =Yorro T e

Berpetuate obtigation
ecific performance -

Damages
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~ MORA CREDITORIS
¢

Nature of mora creditoris :
= A creditor has an obligation to co-operate with a debtor to ensure that the debtor is able to deliver
his performance = . »
¢ Co-operation may take the form of accepting performance on the due day or supplying the debtor
- with information which will enable him to perform. :
When the creditor fails to give co-operation, he/she w:ll be in mora creditoris.:
v Example: X makes an appointment to have her hair cut at Y’s salon on Saturday 8 July 2006 at
10:00am. By 11:00 X has not yet arrived
-> in relation to the haircut,-X-isthe creditor (receives performance) and Y is the debtor .
(makes performance) 50 thrs s an example of mora creditoris.

L]

CASE: Ranch International Pipelines v LMG Construction 1 984, WLD _ ,
- ¥ Facts: Plaintiff was awarded a contract for construction of a pipetine.and approached defendant to - -,
share the job on a subcontracting basis but this sub-contract was not reduced to writing, The
defendant was supposed to perform in terms of the main_contract but the plaintiff brought an urgent
application for LMG to be restrained from entering the construction site, on grounds that LMG had )
T o not performed in adherence with the “required rate of progress”. Plaintiff then entered into another =

agreement with VM. Plaintiff alleged breakdown in the contractual relationship with LMG due to a
dispute for which no solution could be found and the main contract would be in jeopardy is the




subcontract was to continue. Plaintiff alleged further, that in the event of breakdown in contractual
relationship there was an implied or tacit term that ptaintiff could cancel unitaterally. [LMG applied
for an interdict in counter-application. ~

». Court held: It was not persuaded that a unilateral right of stoppage is tacitly agreed on as (1) this
would not be in line with business efficacy and there were many other ways such a situation could
be dealt with, and (2) there are often “general experience” disagreements in building contracts, so
business efficacy demands that such a term actually be excluded, as usually in big contracts there are
terms to account for impasses so it was not necessary. - —

> Mora creditoris: Creditor must co-operate with the debtor so the debtor is not prejudiced fn:
performing his obligations: The duty of co-operation is the essence of mora creditoris-and the
creditor was compelled in forma specifica to co-operate with the debtor?”If LMG committed any
breach of contract entitling the plaintiff to cancel the it {plaintiff} may do so, but the impasse on’
which the plaintiff relied was “unimpressive” and insufficient.‘Plaintiff's application dismissed.

»  Principle: Essence of mora creditoris is co-operation and creditor must co-operate with the debtor so
as not to prejudice the debtor, creditor must co-operate (if debtor is not in breach) in fulfillment of -
debtor’s obligations;

REQUIREMENTS [} [iide ok Friwnds Prur,

« 1) Debt must be'due ) _ :

; »  The creditor has no obligation to accept performance before the debt becomes due. If the debt is
subject to a suspensive condition which has not yet been fulfilled, the creditor cannot be in mora

" creditoris, -

»  The exceptionis that the creditor may be obliged, before the due date, to provide the debtor with
information or perform some other act to enable the debtor to perform on time _

»  For instance: the owner of a house may have a duty to supply a builder with plans before the

* builder’'s debt is due, In'such cases the creditor can be in mora before performance is due.

¢  Where the contract contains the date for performance the creditor witt be in mora ex re however if
the contract contains no date the creditor witl be in mora ex persona by way of interpellatio in which
the debtor informs the creditor'when he will deliver pérformance. = N

&

. CASE: Martin Harris.& Seuns-v Owa Qwa Regeringsdiens 2000, SCA

» Facts: Q and M entered into a building contract in terms of which Q commissioned bm’lding works to

be carried out by M, a building contractor. Q delayed providing M with the necessary plans, -
specifications and instructions relating to the building works and this inter alia led to delays in
completion of the project. Consequently, M claimed damages from Q for losses caused by such
delays. Hence, Q committed the breach of mora creditoris. .

> Court held: For mora creditoris to exist the debtor must calt upon or demand the required co-
operation from the creditor (except where the agreement or creditor has prescribed a time):f There is
not automatically a breach when the creditor does not co-operate but-the duty means the credtitor

" ' can be called on to perform/co-operate. There is only a breach where such a demand has been made :
é; and the creditor has not acted in accordance with the demand. -
’ »
> Principle:

- _‘_T‘..'-“"\ , .
2) Debtor must’ tender (offer) proper performance ‘ _ E X .
= Where pérformance offered by the debtor is defective] the creditor has no duty to accept it.:
e Rejection of improper performance does not amount to mora creditoris )

3) Creditor must have’f&'flékfto accept performance or failed to co-operate with the debtor . - .

»  Martin Harris & Seuns v Qwa Qwa

*  Creditor must have caused the delay in performance by the debtor, by refusing to accept - —

performance or not being available to receive performance, or failing to give his co-operation which
__the debtor needs to perform. : L

4) Creditor must be at:ffaﬁfﬁ‘_

»  Delay in performance must be due to the fault of the creditor, similar to the fault requirement in

mora debitoris. : :
= [f the failure to accept performance is due to vis maior, casus fortuitus or actions of a third party,

creditor can use this defence,



5) Performance must remain possible
» If performance has become impossible due to the creditor's actions the form of breach will be
prevention of performance instead of mora creditoris. ~

Do Tick[e F at Feline’s Paws

o Debt must be due

{ Suretaes)

LSS = T A =y T Sl }Jcnuunuu

Failed to accept performance or co-operate
- Fault by creditor
Performance must remain poss:b[e

CONSEQUENCES

Mora creditorisBurgesmora debitoris
o - Adebtor E‘Elﬁﬁéf. be-in mora debitoris and a creditor be in.mora creditoris at the same time; so if the
debtor is in mora debitorfs but the creditor refuses to accept performance the creditor will fall intos
mora creditoris and from that moment the debtor is no longer in mora debitoris:

¢ The debtor’s mora is not purged retrospectwely, as the consequences of mora deb:tons still apply for

the period during which the debtor was in mord’
¥ Example: A owes B R10 000 to be paid on 1 August but on the due date A fails to pay the debt. A is in
mora debitoris from 2 August. On 1 October A informs B that she will pay her debt on 2 October.
When A arrives at B’s house B is not there to accept payment, so B is in mora creditoris from 3 August
-> A was in-mora from 2 August to 2 October but from 3 October A is no longer in mora. For the
period A was in mora debtitoris the consequences of mora debitoris apply and so C could
. claim mora interest from A for that time (but not after 2 October) .

(ﬁ;\of Damage, Destruction or Impossibility

“~—%°  From the time when the creditor is in mora creditoris the debtor becomes liable for the darmage or. /
.destruction or 1mp0551b1hty of his performance only if it arose from the debtor’s intentional actions
or gross negligence, # #

- Creditor therefore bears the risk of damage, destructlon or supervenmg lmposmblhty

When a creditor falls into mora credrtons sureties for the debt are releasedzbecause the sureties
operate fo secure the debt in favour of the creditor :
e If the creditor refuses to accept valid performance it is not fair to continue to hold sureties liable

nﬁé@}m the Debt
»  Assoon as the creditor falls into mora the debtor s liability for interest on the debt and for use of
performance or occupatlonal rent fall away
e However, this is not retrospectwe and the debtor's hablhty will remain in respect of the period for
which he was in mora debitoris.

(Cancellation)by the debtor

» " The rules for cancellation on basis of mora deb: toris apply mutatis mutandis to mora cred: tons
s Lex commissoria, notice of rescission; time is of the essence ¢

pecmc ﬁ‘erformance 5 '
The debtor-can obtain an order for specific performance to compel the credltor to accept
performance’ (Ranch international Pipelines v LMG Construction) o

ama ES .
If as & result of nmord creditoris thé debtor ¢ Suffers ﬁnancral toss? he may claim th]S as damages from,
the credltor :

Tondor fnffary et REe - RN —
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Damages

_Risk

“Interest on debt
Purge .
Cancellation :

| Specific performance

REPUDIATION

“ Repudiation is behaviour by either the debtor or the creditor, which indicates that performance .»
will not effectively be delivered {repudiation by debtor) or'that effective performance will not be?
accepted {repudiation by creditor), and the party acts by words or conduct to clearly and.:
unequivocally indicate that it no longer intends to be bound to the contract!

Repudiation differs from mora
»  Mere delay does not necessarily indicate that performance will not take place or that it will be
£ ineffective
L. » Incertain circumstances it can be difficult to determine whether a delay on the part of the debtor or
creditor is also an indication that performance will never be made or accepted but this is usually not

the case = Alsn, sepudiation tested d‘fjem\’dj 80 e wWhed yeatonable nalh  pugaldd +!«un&,

Repudiation differs from positive malperformance :
* Repudiation takes place before performance is made while positive malperformance involves a
performance which has been given but is defective, . ' .

Repudiation differs from prevention of performance : - :
o Repudiation creates relative certainty that eventual performance will be absent or defective while
making performarice impossible creates absolute cerfainty that this witl happen. .
s Arepudiating part can still change his mind and decide to deliver the performance but in the case of

- © o+~ making pérformance impossible, this cannot happen.

#

REQUIREMENTS C ugvon & cepudidding Y

1) Conduct indicating refusal to perform

»  There is no need to show that the parly who repudiates the contract had an actual subjective?
intention to breach the contract! the test is objective (depends on reasonableness)s”’
Court Is not interested, whether.the repudiating party wanted or. méan to repudiate but whether &
reasonable person would look at the behaviour of the repudiating party and decide that it amounts
to repudiation.” . %
Highveld 7 Properties v Bailes: L’Eg he test to determine whether.conduct amounts to a_repudiation is%
whther;: fairly interpreted, it exhibits a delibgrate and unequivocal intention nolanger tobe (»

* bound? The test which has to be applied is al¥@bjective one. Tt follows that even ong fide
subjective intention not-to repudiate the agreement would not assist, the respondent if he acted in -

- such a way as to lead asonable person to the conclusion that he did not intend to fulfill his paft
of the original agreement.”™ '

[ 'Q: Is there conduct that leads a reasonable person to believe that one party no longer wishes to be bound? Il _

CASE: OK Bazaars v Grosvenor Buildings ) _ :
> The test to determine whether conduct amounts to repudiation s whether, fairly interpreted, it
. exhibits a deliberate and unequivocal intention no longer to be bound '
» The test is objective, even if a party had a bona fide, subjective intention not to repudiate: It fs— -
decided from what woutd lead a reasonable person to conclude from the party’s conduct,

" CASE: Culverwell v Brown 1990, AD 7
> Facts: A deed of sale was concluded between Mr Brown (B) and Mr Culverwell (C) for a portion of
land which.C was to by from B as a trustee for a company! However, .C defaulted on payments to be'
made i’ terms of the dgreement and although several times.new.dates for payment were arranged, € ,
still did not pay¥R110 000 and a mortgage bond). Further, cheques made cut by C were dishonoured. .”




He later only paid R35 000 so B instituted action to claim the balance (R75 000) and mora interest as
C was'in mora creditorisi In terms of clause 8 of the agreement there were leases on the other’
property, so C contended that B had breached the contract by extending the lease for the “fruit
basket” on the property to a Mr Prinsloo (P), and so C cancelled the agreement. B argued there were
no grounds to justify cancellation of the agreement so cance[latron amounted to repudiation, which'
he* accepted

With regard to C's allegation that B breached by entenng into an agreement with P for the same
property, the agreement between C and B stated that the plaintiff (B) should not enter into new
lease agreements between the date of signature and date of transfer of ownership.

Issue: Did C have a right to cancel? §

Court held: By entering into the agreement with P, B disabled himself from performing in terms of
the agreement with C and_this constrtuted breach in antrcrpando,iand it had to be tested tog
determine if it was repudiation? Thet whether the. defendant 's conduct/

" exhibited a clear, ant unequivocal rntention to no longer be botind fo, the contrac:t The court,

found that B’s conduict “did not evince an intention not to be hound by the agreement of; sale? since
negotiations for that had been in progress since before the other agreement, C could not reasonably J

~ have believed it was B’s intention to,no longer,be, bound because, he did not, have  knowledge of Bl

negotlatrons with P;%’Further this breach by B dld not affect the ROOT OR, A VITAL PART of the
contract and C was uninterested in the “Fruit Basket” anyway, Therefore, B had _bréached but it did %
not constitute: repuchatron entitling C to cancél, so C in fact did not have a right to cancel and as such
repudrated the agreement.

Principle: 'Test for repud:atron is; ob]ectrvé‘ tested according to the reasonable.maf, to determine if
the defendant’s conduct ‘& ahi fe le: @nd unequivocal, intention to no longer be bound to the
contract AND for repudiation the Zbreach must go.to the. root of the contract.y

Because no subjective intention is required for repudiation, this is a dangerous form of breach to all
the parties of a contract because a party who in good faith drsputes the terms of an agreement can

- be seen to be repudlatrng

- CASE: Hrqhve!d 7 Properties v Bajles 1999, SCA

»

Facts: Appellant and respondent concluded a salé: agreement*(onginal agreement;?whereby the
respondent sold land to the appellant. Initially it was only a sketch plan but the property was to be

- developed for residential estate on a golf course, At a later meeting the parties discussed boundary ..
agreements to the property, namely the addition of some land to the property, and negotiations

ensted regarding the price of thése additions. The respondent averred that the appellant agreed on a
certain price, however this was denied by the appellant. There was a serres of letters and the
respondent alleged there was a new agreement, {“disputed agreement”) Which was a result of th
orf 'rnai;agreem nt'b ing . amended,(property; descnptlonaandapurchase pricé"i and the sk onden,
Lifithe: eppeliant would.not pay the new purchase price.. Basically, the‘y
‘reéspondent sought guarantee of the new.purchase price.
The appellant cancelted the ongmal agreement on the basrs that there was no agreement to amend
the contract and the poni cornplymgiwrthathe contract.,.” and
tract.i Jhegrespondent refuted this,
he,court @ quo.for an order that, the§
) I he.original. agreementstrll stand The,cou o found no¥
drspute agreement and thus the respondent had repudiated the original agreement Irian appeal:
Issue: Did the respondent s words/actions/conduct amount to repudiation of the original agreement?
Court held: Yesr (see OK Bazaars v Grosvenor). The respondent’s dnsistence, that. guarantees bed
delivered in 5.Of, the, «disputed-agreement-and:thréat:to. compei the. appellant to deliver by coiirt
ordér, Teads a reasonable person in the position of the appellant to concludé: .
No purpose is served by applying for approval or development plan and rezonrng in terms of the

" original agreement

“Serves no purpose to deliver guarantees for payment of purchase price in terms of original agreement
Respondent would not transfer the land in terms of the ongrnal agreement against performance by
the first appellant of its obligations.

* Thereforé, thé respondent i unequwocal[ and. deliberately made, it clear that he would not, be’

bound to the conl:ract and therongma'l,‘and disputed. agreements d ,ered materially from eachi

- other so the respondent repudrated and the appeliant had a rrght to cancel.¥

Principle: . , e
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2) No justification for refusal to perform

In certain circumstances a party is justified in refusing to perform; such as A may refuse to perform if
his performance is reciprocal to B’s performance and B has breached by not rendering performance
at all or rendering incomplete and improper performance.

A party may be entitled to cancel as a result of the other party’s breach provided the relevant
requirements for cancellation are met. : : _
Consequently, if the party was legally entitled to withhold his awn performance or cancel the 4
contract, his conduct is justified and will not amount to repudiation or any other kind of breach.
However, if he was not entitled to do so his conduct will amount to repudiation even if he in good
faith believed he was entitied to withhold performance or cancel.

A party will be justified if refusing to.perform if withholding performance until have received proper:

performance or there is a legal right to cancel. % ;
This is tested objectively and can be used as a defence’

. Example*

X and Y agree that X will build a house for Y at the cost of R500 000 but the building work is defective
(positive malperformance) : '
1.

Y may be legally entitled to refuse to make payment on the basis of exceptio non adimpleti
contractus and thus his refusal to pay will not amount to repudiation, ’

2. Y may decide to cancel the contract and if the requiremnents for cancellation are met it will not
amount to repudiation. However if the requirements are not met Y’s condiict is not justified and
amounts to repudiation, N

CONSEQUENCES

1) Acceptance of repudiation by the innocent party

* consent. g -
"~ The preferred view is that when a guilty party répudiate; the act of repudiation constitutes breach of

Some cases have constructed repudiation as a process of offer and acceptance whereby the party ~
who repudiates makes an offer to cancel the contract to the innocent party who should then accept
the offer, thus the breach of repudiatien is-only completed once the innocent party indicates that she
accepts the offer to cancel. Canversely, should the innocent party reject the offer to cancel, the
repudiation is a nullity having no legal effect and so the consequences of breach do not follow.

This is incorrect because then it would mear that-centracts could onty be.cancelled by mutual-. ..

b

contract . _
The innocent party then has an election of remedies. He/she can either chaose to continue with the

_contract or cancel the contract

Note: Even if the innocent party chooses to uphold the contract this does not negate the fact that the
guilty party has committed repudiation and the consequences of breach still follow. The innocent
party my be entitled to damages for losses caused. . .

2) Innocent party's e[éétion (double-barreled remedy}*

-

»

&

* Mahomed) and so may,, .
However, if the innocent party decides to uphold the contract but the guilty party once again fails to

.

innocent party has an election between upholding or, canceting the contract;

Once the party has m%l%f his/her election to cancel hé/she is bound by such election‘{Desai v
charige his/her mind. :

_Once the guilty party has repudiated the contract and if the inngcent party has a right to cancel, the s

perform.or repudiates the contract, this constitutes a further breach in terms of which the innocenty
party has a further election ‘

Culverwell v Brown: It would be competent for the ptaintiff to ask-in-another action in lieu of that = ~ - -

decree, for cancellation of the contract and damages. And there is no reason in law why the plaintiff

in an action should not ctaim specific performance, and ask alternatively (should there not be

performance within the time.fixed by the Court) for-an order canceling the contract and directing the::

defaulting party to pay damages., = . . . _ . [
The innocent party can exercise this further election in advance, by asking for specific performance
and if the guilty party again fails to perform, cancellation. . : . : . -
The innocent party must exercise her election within a reasonable time and must communicate her’
detision to cancel to the repudiating party..

Can an innocent party be forced to cancel the contract?

10



= Some case law suggests that the innocent party must cancel the contract if it would be wasteful to
insist on spec:ﬁc performance:

CASE: Unibank Savings v Absa 2000, WLD
»  Facts: Unibank bought Community Bank, which had been in financial trouble. Before being bought by
Unibank however, Community Bank had agreed to take two managers from Absa Bank for a certain
number of years on the understanding that their salaries would be paid by Absa and that Community
Bank would repay the money spent on salaries to Absa. Everybody hoped that the two managers
would save Community Bank from its financial woes. Coe

>  After the takeover of Community Bank by Unibank, Unibank decided that they no longer wanted the
services of these two managers from Absa and they communicated this to Absa. Absa regarded this as
repudiation, of the agreement to second their managers to Community Bank, but chose not to cancel
the contract. Instead, they insisted that the contract be specifically enforced and carried on paying
the two managers. They then claimed specific performance from Unibank (Unibank must repay the
salaries to Absa as originally agreed).

> Unibank argued that in these circumstances there was a duty upon Absa to cancel the contract in

order not to waste costs, since employment of the two managers was no longer necessary,

»  Court held: There is no legal rule forcing an innocent party.to cancel a contract and the right to -
claim specific performance will never be lost but the court has a discretion not to grant it if it would -
be wasteful.

* The court discussed policy and principie in pnncrple an innocent party may elect to claim for
specific performance or to cancel the contract, although wasteful performance cannot be condoned |
when policy indicates otherwise. What circumstances ought a party to cancel? There is no rule’
impdsing a duty to elect cancellation but it is.limited, It-does not depend on if the party has &' .

7 legitimate interest but whether it.ought to accept repuchatlon and sue for damages provided théy

~ would compensate the loss suffered In many instances it is better to claim damages than specnﬁc'

” performance and it is up to’ the ‘discretion of the court to refuse a remedy in the interests of &

¢ - justice?

/f*‘ » A court must take mto atcount morahty, pohcy and all stresses whrch are likely to be caused by

BEE refusal of a legal right, although a party may always claim SpE'lelC performance in the papers. The

‘respondents had not shown, that only. damages;would: i ey nthefacts | theré
was o’ justrfrcation to. interfer .Appeal dismissed#

v

h a legal right of specrﬁc'perfErmance}
»  Principle; Colrrt. has a discretion in awardmg specific petformance and although the right to clarmﬁ
© . always exists? the court may exercise dlscretmn and not grant an order. Pollcy must be considered:”

3) Innocent party’s contractual obhqattons
» I the innocent parje[ects to uphold the contract the contract will remain operative and both parties”
have to perform.
+  However, does the injured party have to offer his own perjfprmance in a reciprocal contract, even?®
though it is unclear whether the other party will perform?ff’ .

% CASE: Moodiey v Moodley 1990, D&CLD

e >  Facts: Contract for sale of a house with a provision that the deposit must be paid when the contract
is srgned and the buyer must, within a certain time, provide the seller with a bank guarantee for
payment of the rest of the purchase price. Directly after signing the contract the seller indicated he
no longer wished to sefl the house and so the buyer did not take steps to obtain the bank guaranteed
cheque. The selter relied on the failure to procure. the bank guaranteed cheque to justify canceling
the contract.

»  Court held: One party’s repudiation, though not treated as a cause for cancellation may nevertheless?

(1) excuse the latter from formal acts’ preparatory 'to performance; and (2) entitle him, in

] appropriate crrcumstances, to suspend his own performance until the guilty party has re-affirmed his/

. willingness and ability to-fulfill, his side of the bargiéljgded that the aggrieved party, to the

llin

e

- ... knowledge Of the repudiating one, remame@" ind able fo perform his parts¥ \fé'adﬁ % thv\91 CLJOLQ,
» Because it was clear from the seller’s behaviour that hie would not accept the buyer’s bank
guaranteed cheque in any event, requiring it from the buyer would subject him to a waste of time
and energy. The: seller ould therefore not. rely the:buyér; s»j‘arlure_ to.obtain the cheque to get out#
_of the’ contract as [ong 3 uyer md1cate e js wrllmg to perform:

> Pnncrgle

4) Right to cancel
o Cancellation is an extra-ordinary remedy which an innocent party only has in certain circumstances:

£



1) -Léx commissoria i¥present

2) “Repldiation is'seriousi(a repudiatory breach)

> Swartz v Wolmdrajistad Town Council 1960, TPD: ‘ .

*  Whether the breach goes to the.root of the contract oraffects ;ﬁ’fﬁi:@al part of the obligations or mearf$ W\MS)( pe
that.there.is\no substantiat pefforiiaiite. It amounts to'saying that the breach musst be.so serlous # Breach It
that it cannot be reasonably expectéd of the other party that he should continue with thed < SemoSS W
contractiand content himself with an eventual claim for, damagesi. conndc ‘Oﬁb\

T . (05000 1 vie

+ The seriousness of the breach depends of the form:of breach which it anticipates courts would . (1374 ¢ Kt
decided whether the breach contemplated by the repudiation would justify the cancetlation of thé d‘(t&/ ?
contract if it were to materialize. . . Jr\/'\dk ‘gﬁ

Example: A has to deliver a car to B ' . C COATINAL

*» Before date of delivery A says he has already sold the car to his brother -» The type of breach which bl M
this repudiation anticipates is.non-performancegand so Bwill be entitled o cancél o € OA

» Before date of delivery A says he will won’t be able to install seat covers in the same shade of grey as
was agreed upon. > This anticipates positiye:matperformancain relation to a small-part of
performance so B will notibe entitled:to-cancelsss it is not;a serious/material-breach :

* Before date of delivery A says he can only detiver the car a week after the date originally agreed on

o -» The breach this anticipates is mora debitotis:{mora ex.ré) so B will onty be able to cancel if there
N was a lex commissoria,notice of rescission’or time is of the essences

« The innocent party’s choice to cancel must be conveyed to the pa&%ﬁ%g%gﬁed and it can:
be done in writing, informally (telephone communication) or even through third partiés (Sheriff of
the court) as fong as thé guilty party will be notified of the cancellation;(Datacolour International v
Intamarket 2001 SCA) : ' ' L

e Note: Even if repudiation is not serious.enough as to Justify cancellation, it is still a breach of
contract so the innocent party has other remedies such as damages, : .

- B) Specific performance _ o '
« The innocent part may elect to uphold the contract and wait for performance to arrive. If the guilty
party does not perform on the due date he will also be in mora debitoris, ~ ° e

& -

6) Démages‘

" e The injured party has a right to claim damages if he/she satisfies the requirements of a damages
claim, - ) | T

& - ( wme%mca) o
| 80 ACED

-

“Speupie per formance

OoVqotacas W (no o |

@fccegtqm% j_w_ - Pofj‘j .
Canncell O
N (dawble ~Yayceted) -
i. | : 'DOVV\O&%S 7 . . _ _

*
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PREVENTION‘OF PERFO'RMANCE

£ eL A
s Itcan occur at anyrtrmabeioraperformance takes placea evenvafteﬁthe dates ’when~performance hass
becomesduesfanticipatop:breach)a )

REQUIREMENTS

1) Absoiute impossibility of performance :
« Some authors argue that performance must be made absolutely impossible (lmpossnble for any debtor
to perform} rather than merely impossibie for the particular debtor, as if performance is only
relatively impossible it becomes a situation of repudiation rather than prevention of performance.
»  This situation must be distinguished:.
o Impossible performance Bfé
o Impossible performanceiafel
o Imposs1ble performance due tovis

Wi W\POSSibh! (b wuole wwldS

- “é{;’fbﬁﬁéﬁiﬁ T %’éﬁmoro é:" s

$ h -Diperiormant ?
° The mnocent party Reed not prove 2 fault on the party of the party who breaches but a party accused
of making performance 1m§Poss1bie may use absence of fault as a defence
. Uar ﬁ@p@doﬂl}%c? absence of fault will not be an excusmg factor unless his
_inability to perform is due-to the fault of the other party.

fffff 4 .

racts> nowa1io‘“*contratt@no\breacho

CONSE_QU ENCES

1) A party cannot rely on his own breach to escape from a contract , _
- If one of the parties rendered his own performance, tmpossrble he/she canﬁot“%’l@?“ iEt e 1m””p“"‘“§éibititﬁ§ -
*xot‘eﬁapeafhaconseqriences mh@i%ii"m?aﬁ@ o T

CASE: Benjamin v Myers 1946 CPD )

» _Facts: B teased a petrot station from M in terms of a contract of lease. The contract obliged B to
keep a certain minimum amount of petrol and oil on the premises, When B failed to do so, M sued for
breach of contract and cancellation. B’s defence was that he had been prevented from keeping oil

-and petrol on the premises by government regulations, which determined that in wartime, petrol
could only be bought from certain sources following certam procedures and as such, these regulations
had rendered his performance impossible,

»  Court held: The reason B could not-obtain petrol was because he had previously breached the
government regulations, thereby making performance impossible through his own conduct.

Therefore, this was not a situation of supervening impossibility of performance but of B making his
own performance impossibte and so breaching the contract

2} Counter—performances
Gk

- if adebto;;renders,\hjsaowm;»pez:formano mpassibledand th cremtoraedleqtsﬁto\uphold the
“EBATrak, he mustﬁperﬁo;m_&b:s@partaoﬂ th ontractandmclamadamagesmmemof*periormance due by
the debtor.: —

. Conversely, if th ! thé:debiars

?éide o%ziﬁe f

CASE: Grobbelaar v Bosch 1964, EPD - . = : e :
¥» Facts: G and B were business partners and in therr partnershIp agreement it was st1pu[ated that if
one of the partners died, the surviving partner would receive all the assets of the partnership. In
return, the estate of the deceased partner would get the proceeds of a life insurance policy taken




out on his life. B died first and it transpired the insurance company would not pay out the proceeds
of the life insurance policy because B had supplied fraudulent information relating to the policy. The
executor of B's estate argued that the agreement about distribution of the partnership assets had
become impossible because the insurance company would not pay out and that B's estate should get
a share in the partnership assets.

> Court held: This argument was rejected because the reason the payout of the policy had become
impossible was because B had made it impossible by his own behaviour. B could not rely on his own
breach to get out of the contract. Therefore, G was entitled to the partnership assets but in return”
had to pay out the nominal surrender value of the policy to B's estate, hence because G upheld the
agreement he had to perform his part of the agreement and pay the nominal value to B’s estate.

3) Specific performance
o iWhole'performance has become: lmpos.ﬂb[ej‘?mocent party cannot claim specific performance but .
must be satisfied with dama
o Pdrt'of Bérformance hasbecome impossi 65‘ nnocent party may ask for specific performance in =~
reldtion to that Part of the performance which remained possible,
v Example: X agrees to buy two horses from Y but one dies, X can claim for specific performance in
refation to one of the horses.

( 4) Cancellation _

) »  Where-wholeiper

party to cancel the contract

o If debtorrenders his oWnEperfor iblef creditor can elect to cancel the contract and
recover any performance already made by him, ™

o f ciéditoirenders:a debforls performance :mpussible'@debtor can elect to cancel and restore any -

performan ‘already'*made by;t

gf breach is 50 serious as to entitle the innocent .

; : | reach is committed only in respect of
“that part of the contract. The innocent party may therefore be entitled to cancel only that part of
performance which has become impossible
¢ His/her own counter-performance will then be reduced proportionately but if it cannot be reduced it
is arguable that a creditor can cancel the entire contract or accept partial performance and recover
5 damages in lieu of the shortfall

51 Damage

o The party who has rendered performance impossible must compensate the other party for fmanmal

155 stiffared as a resu{t of the breach by way of darnages

; Speciﬁc Dams Can Counteract Rain

eSpecmc performance
. ( _ . : : Dhmages

. : :f  Gancellation
) g’:ounter performances
tiance by party to escape own breach...

POSITIVE MALPERFORMANCE

% Occurs when the debtor delivers defective performance # -

I . Obligatio nion faciendi - positive malperformance would occur when the debtor does the thing which—
o he undertook ot to do
" e QObligatio faciendi - positive malperformance occurs when the debtor delivers an 1mproper or iz -
incomplete performance
-~ Rarely the ‘creditor can also be guilty of positive malperformance, such as where the creditor hasa -
. duty to co-operate with a debtor to allow the debtor to perform, and the cred:tor s performance is
., defective in this regard.
¢ For instance, the creditor must give the debtor drawings to allow the debtor to proceeq)@th a
* building operation. If the creditor gives defective drawings he will be guilty of positive
matpeformance.




¢  Atender of defective performance can constitute repudiation on the part of the debtor but once the
“performanceé has been accepted it is positive malperformance s

v Bxample: D must deliver a car with coloured mags to C, but then he says he will not deliver the car 2>
That is repudiation, however if C accepts the car with plain mags it is positive malperformance.

REQUIREMENTS
1) Fault

o This has not received much attention in case law however it is usually evident that a debtor who has
positively malperformed, has acted either intentionally or negligently

»  The innocent party does not have to prove fault on the part of the guilty party,“but a person accused ¥
of positive malperformance may rely on the absence of fault as a defence unless he has warranted ./
that his performance w1[l be'of a partrcular standard?

2) Breach relating to a matenal term
¢ Some cases have argued that in order to constitute breach, positive matperformance must be
significant or must relate to a material term of the contract.
»  This is incorrect, as the materiality of the breach may relate to the right to cancel but a person.
can be in positive malperformance even in relation to a minor part of a contract.”
e Therefore, materiality of the breach affects the right to cancel, not the breach,

CONSEQUENCES

1) Creditor’s duty to co-operate to enable the debtor to perform
o Assoon as the debtor has delivered defective performance the credrtor no longer has a duty to co-

operate to enable the debtor to perform properly

Nor does the creditor have to co-operate to enable the debtor to ﬁx h1s defective performance.

» Reid v Spring Motor Metal Works - “There is nothing to suggest there is any custom which requires a
motor car owner to bring back his car repeatedly, or even once, to have a repair done properly which
has not been done properly in the first instance”.

2) Creditor’s duty to perform )
= Inreciprocal contracts where the innocent party chooses to maintain the contract the mnocent
creditor has to tender his own performance.
« If he demands proper performance from the guilty party w:thout tendering his own performance,
the guilty party may raise the defence of exceptio non adimpleti contractus.?
o However, if the' guilty party demands: performance from the innocent party, the innocent party can
likewise raise the exceptro (if reqiiirements are met) and withhold own performance until such time

as he receivés propef performance from the debtor (8K Tooling v Scope Precision Engmeermg)

3) Right to reject defective performance

Debtors’s performance is:
s Substantially or seriously defective &> credrtor may reject- defective performanece and claim proper

performance; in effect the creditor is claiming specific performance and in reciprocal contracts the
creditor would also tender his own performance

« Not seriously defective™ creditor must retain the defective performance and clalm damages

« Capable of being divided into separate parts > creditor rmay claim sper:tfrc performance of a part of
a contract, while cancelmg another part of the contract

4) nght to cancel
The creditor can only cancel ‘due to | positive malperformance in the following circumstances:

1} Lex commissoria ¥
2) Positive malperformance is very serious:(Singh v McCarthy Motors)

Whether or not the breach is serious enough to allow the creditor to cancel depends on whether one can
reasonably expect the credrtor to retain the defective performance and be satisfied with damages  ©

Rejection Can Prevent Co-operation




Reject defective performance
Cancellation )
Performance by creditor
Co-operation by creditor

CASE: Singh v McCarty Motors 2000, SCA

When can a party cancel in the absence of a lex commissoria?

S

Facts: The appellant bought a Mercedes Benz from the respondent in terms of a written contract.
The specific model was not in stock in Pinetown, but in Kingwilliamstown, and part of the agreement
was that it would be delivered to Durban, However, the odometer was disconnected and the car was
driven to Durban, approximately 760km, yet the odometer only read 160km. The appellant alleged he
had bought a new vehicle which what not what he received as the vehicle had been driven that
distance and so this constituted breach entitling the appellant to cancel. He claimed the respondent
breached a materfal term and there was an implied {ex commissoria, and the contract should be
rectified to show the term providing that the respondent would transport the vehicle by road
transportation carrier.

The court a quo held that rectification could be granted and the respondent had thus breached the
contract, however the breach was not serious enough as to allow rescission from the contract.
Further, the lex commissoria was not tacit or implied. Appellant appealed:

Court held (SCA): With regard to rectification, the contract is to be corrected in favour of the
appellant, however with regard to cancellation, the issue was whether the appellant was entitled to
cancel or not. For positive malperformance the innocent party may only cancel if there is a lex
commissoria or if the breach relates to a material term.

It s not possible to apply one general principle to test the seriousness of breach. {Fhe test whether
the innocent part is entitled to cancel a contract because of malperformance by the other, in the
absence of a lex commrssona" entails a 'value judgement by the Court¥ It is essentially a zben!zmcmg;»
of competing mterests that of the innocent party claiming resc15510n and that of the party who #
committed the breach #The ultimate criterion must be one of Jtreating both parties fairly under thé-
crrcumstances Fbearing in mind that rescission rather than spec:ftc performance or damages, s the:
more *radical remedyy The question is: is the breach so serious that the innocent party cannot be.
expected to abide by the contract? . .

This breach did not justify canceltation because although the appellant bought a new car and wanted
it to be transported by road carrier, his real complaint was not that it was driven that distance but .

a tacit fex commissoria in the agreement, the court held the contract makes no provision for a right
of cancellation in favour of the purchaser and on a balance of probabilities and the officious
bystander test a tacit term could not be found. Appeal dismissed.

Principle: The test whether the innocent part is entitled to cancel a contract because of
malperformance by the other, in the absence of a lex commissoria, entails a 'value judgement by . -
the Court. It is essentially a *balancing of competing interests - that of the innocent party claiming
rescission and that of the party who committed the breach. The ultimate criterion must be ane of
3treating both parties fairly under the c1rcumstances, bearing in mind that rescission rather than
specific performance or damages, is the more *radical remedy, The question is: is the breach so
serious that the innocent party cannot be expected to abide by the contract?

Can the innocent party obtain the right to cancel by sending the guilty party a notice of rescission, as in mora?

b

Sweet v Ragerguhara 1978, D&CLD - court held that a notice of rescission could give a right to cancel
as in the case of mora but this did not extend to qther forms of breach.

‘that it was not driven by the respondent’s representative (Reddy). As to the allegataon that there was .
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Remedies for -Bréach

- | TS e
EXCEPTIO NON ADIMPLETI CONTRACTUS . defeing al-/{'cwm}r[%;ﬁnmm

= The exceptio is not a direct remedy Which allows the innocent party to claim from the party who %‘m il C}\d

breached the contract,”it is rather a defence which allows the innocent party to withhold

performance in order to force the guilty party to perform, 7 ' 7 ‘(’UV novice

e Where obligations are reciprocal (in exchange for one another) one party can withhold his
performance if the ather party does not perform.

s Therefore if one party has not performed or indicates it will not perform but sues the innocent party
for performance, the innocent party may use the exceptio in defence and thereby indirectly force the

gquilty party to render complete and proper performance.

REQUIREMENTS

+  Contract must be bilateral
One of the parties (guilty/plaintiff) claims performance from the other (innocent/defendant)
Defendant’s performance is reciprocal to plaintiff’s performance - .
Plaintiff’s performance was due before or at the same time as the defendant's performance-
Plaintiff has not performed and does not tender own performance, OR the performance is not

complete and proper.’

RECIPROCITY AND DIVISIBILITY

Requirement 2: performances must be recipiocal )
o The exceptio operates orily in contracts which-create reciprocal obligations; hence the performances
_ the parties intended to be in exchange for one another” o o
»  Reciprocal obligations can arise from one contract or from different contracts, as long as the -

« Intention is that they be undertaken in exchange for one another#

R e e B . . - E - 5

B

.- CASE; Wynn's Car Care Products v First National Industrial Bank 1991, AD
- »° Facts: W and X (computer company) concluded 3 contracts with one another, which, W alleged,
formed part of a single transaction with reciprocal obligations. According to the first agreement X
was to lease certain computers to W. The second contract was for X to maintain the computers and
the third was for X to supply data-proceéssing, network and other computing services. W failed to pay
the full amount under the agreement of lease and when he was sued he tried to use the exceptio on
the basis that X had failed to perform under the maintenance and computer services agreements. -
» . Court held: Whether the parties intended that the performances from the 3 contracts should be
reciprocal is a matter of interpretation of the contracts!*The mere fact that the agreements are for
- commercial and practical reasons tinked to one another does not necessarily mean that the-
obligatians are reciprocat®interpreting various clauses from the contract of lease and taking into
. account the fact the parties had decided to embody the deal in 3 separate contracts, the court found
_.no reciprocity. W was therefore not entitled to rely on the failure by the computer company to
perform in terms of the maintenance and computer services contracts because these obligations were
no reciprocal to the obligations under the agreement of lease. They chose to put it into 3 separate

agreements. . :
¥ Principle: Whether the parties to a contract intended that the performances from the 3 contracts be

_reciprocal is a matter of interpretation. .~ } L o S

= Not alt obligations of one party in any one contract are reciprocal to all the obligations of the other -
parties, but this depends on intention of the parties.

=~ CASE: Clarke v Nourse Mines 1910 TPD T

3 Facts: In terms of a contract of lease the tenant (T) had to pay monthly rental and the landlord {L)
had to make the premises available to T. L also had to provide T with a copy of the lease agreement :
_but failed to do so. T refused to pay rental until L complied with his obligation. to_provide the written .. ... ..
agreement.
> The obligation for payment of rent was not reciprocal to providing the written agreement; rather it
was reciprocal to availability of the premises, therefare T was not entitled to withhold payment. -




» . Where performance is divisible the principle of reciprocity is applied separately to each different
© *  section of the performance’
¥ Example: A buys 2 plots on a new development from B. Plot 1 costs R100 00 and plot 2 costs R200
000. If B fails to deliver plot 2, A cannot refuse to pay the R100000 because A’s obligation to pay
R100 000 is reciprocal to B’s obligation to deliver plot 1.

CASE: Valasek v Consolidated Frame Cotton Corp 1983, NPD
> Facts: V was employed by CFC and the contract statect that the period of employment was to be 3
years and his salary would be paid monthly, at the end of each month. At the end of July 1981, -

DW‘S\'\O\ £ Ys- exactly one year before the 3 year period was to expire, V informed CFC that he no longer wished to
— (WU work for them. They accepted this as repudiatfon and refused to pay him for his work in July, relying
- on the exceptio. The argument was that because he did not completé his three year contract he was

precluded from claiming his salary for July
¥ Issue: Is CFC’s obligation to the salary for July in exchange for V's obhgatmn to work for them for
three years?
¥»  Court held: No; what was rec1procal to the gbligation to pay a salary for July was V’s obligation to
work. for July. Since V did work for July, CFC was obliged to pay for July. The principle of reciprocity
g‘ therefore applied separately in respect of each month that V worked {contract was dmsrbte into

months).

SEQUENCE OF PERFORMANCES
»  The sequence of the parties performances determmes who ¢an use the | exceptm"g
e The exceptio can only be raised when the parties’ elther have to perform together‘%r when the parﬁf(
raising the exceptio has to' perform last. ? oalu Wiay vouse ey ((1 0 ‘\ \Sf
+ Example: A and B agree that A will build B a swirdming pool for RZ0 000. The agreemen clearly :
states that the payment will be made upon successful completion of the poot. When B asks A when
he will start with construction.of the pool, A says he does not have to perferm because B has not yet-
performed, hence A is relying on the exceptio and withholds performance,
o This is not allowed because the contract stated the payment was due upon completion of
the pool and so the obllgauon to pay is remproca[ to completlon of the pool

° tf the contract does not spec1fy Wh](‘.h perfermance must be > given | fll'_St the naturalra of the specmc
type of cantract wilt determine sequences of performances. .
General rule: Reciprocal performances must take place simultaneously,
v"  Example: In a contract of sale the buyer and seller will normally have to perform at the same time,
s0 the buyer pays the purchase price at the same time as the seller delivers the thing.
s The exception to contracts of sale is locatio conductio {letting and hiring) where the rule is unless
the parties agree otherwise the money must be paid tast

f; Locatio conductro re - lease’of a_thing’ #
' X rents a car from Y at a rental of R300 dally
- Y performs first, X can raise the exceptio

Locatic conductio operarum - tontract of -erhpidvrhent 7
Y employs W as his secretdry at a monthly salary of R10 000
-2 W performs first, V can raise the exceptio

. Locatio condutlo operas - éontract of mandate 7 .
S agrees to build a house for T at a.cost.of RB00 000, - — -~ - oo i e e e
25 performs first, T can rame the exceptm : o

DEFECTIVE OR PARTiAL PERFORMANCE

s Where one of the parties performs defectively or partially (when performance is mdw;szble} the other
party has a choice to either reject the defective performance and cla1m specific performance or keep
the defective performance and claim damages -

¢ If the defective performance constitutes a material breach, the mnocent party may elect Lo cancel -

“the contract and exceptio does not apply if the contract is cancelled.

v Example: A sends a suit of clothes to the dry cleaner, B. B returns A’s suit but there is a stain on the .
sleeve and some of the buttons are missing - A may either refuse to accept the suit as it is and claim




that it be properly cleaned and the buttons sewed back on, or he may accept is as it is and claim
damages. )

s Where partial or defective performance has been rejected and specific performance s claimed, the
innocent party may withhold his/her own performance on the basis of the exceptio until such time as
the other party makes or tenders complete and proper performance.” : ,

¢ However, when partial or defective performance has been accepted, is the party who delivered
defective performance entitled to claim the reciprocal performance or can the other party raise the
exceptio on the basis that the performance was partial or defective 7

v Example: If A accepts the defective suit, can B claim that A pay the bill? Or may A use the exceptio
against B on the basis that B's performance was defective.

CASE: BK Tooling v Scope Precision Engineering 1979, AD
Court_hetd
> A party’s right to reject a partial or defective performance is subject to the de minimis rule; where
" the performance is only incomplete or defective in a minor detail he/she may not reject it
» The party who accepted defective performance is entitled to withhotd her own performance and may
" resist claims for performance with the exceptio until such time as the other party has performed both

fully and properly.

{‘ «  However, this would lead to an unfair situation where the party who had accepted defective
performance can now refuse to give any perfarmance in retumn and will benefit at the expense of the
other party.

o Example: If A accepts the defective suit, B cannot force A to pay at all because A will be able to use
the exceptio to defend himself against B's claim for counter-performance and then although half the
suit has been properly cteaned A would not have to pay B at all. .

“BK Tooling v Scope Precision Engineering "Léil’[x&.i( ¢ i z’i.{,x,f"‘f{‘f‘;'f’-"‘ i}{‘:,s"\{;};;-# yiiamd Ce

) > Court developed a discretion to order reduced counter-performance B would then be able to rely on

the court’s discretion to order that A has to pay at least part of the contract price, but it will be less

" than the agreed price . . :
For the discretion to operate, the party who claims the réduced-counter performance must prove:

PR »
_‘3_ " 1. . The other party used the defective performance to his/her advantage . - - .
¥ 2. - Special circumstances which make it equitable and fair to exercise the discretion
- T 37 Amount of the diminished counter-performance )

i : o Therefore, the plaintiff must prove by what amount his claim must be reduced; usualty this
is the cost of bringing the defective performance to the proper standard

v Example: If A keeps the suit but refuses to perform, B can convince the court to order that A pay a
reduced counter-performance B must prove: . ’
e  Aisusing the suit to his benefit i

(' o e [t is fair that A should compensate B to some exien ‘
s s What the amount of the reduced counter-performance should be. Usually this would be the cost of
' fixing the defective performance which is the cost of dry-cleaning the jacket and sewing new buttons
on. i :

=  However, not afl performahces can subsequently be fixed :

s In such cases the court will reduce the plaintiff’s claim by an amount that is fair; faking into account
“all considerations of the case .

CASE: Scholtz v Thompson 1996, CPD

% Facts: Sale of a grazing farm with an agreement that buyer must pay occupational rental fromt daté

of occupation until transfer, however at the time when the parties agreed that the buyer could— e -

occupy the farm there were still some livestock, workers and implements on the farm and the seller
remained in the farmhouse for some time. The seller Had therefore given defective performance (not

p i T e givieny buyer full possession of the farm) the buyer could conduct some farming activities; but had to— - = 7~

travel far to reach he farm every day. The obligation to give vacant possession of the property and to
pay occupational rental are reciprocal. The buyer is entitled to use the exceptio to ward off a claim
for occupational rental since the seller had not performed his obligation properly. :

"% Colrt held? On the question of whether the seller could claimia reduced counter-performance

{reduced occupational rent) the HC held that since it was not possible retrospectively to fix the




performance (provide buyer with vacant possession) the seller could not prove the value of the
reduced counter-performance and therefore was not entitled to anything, Case went on appeal
Appeal, SCA: SCA held that in the HC the rule about reduced counter-performance as formulated in
BK Tooling contained two assumptions: {1) “the shortfall in the plaintiff’s performance firstly must be
capable of being fully restored to contractual standard and {2) the cost of doing so must be capable
of being quatified”. SCA reduced the amount of the occupationat rent payable by the buyer by 25%
and awarded a claim for reduced rental to the seller.

Principle: Where it is not possible to fix the defective performance, the exact value of the reduced
counter-performance cannot be calculated. Nevertheless the court should attempt to award an
amount that is fair in all the circumstances using a “fairly robust approach” to the calculation of the
amount

SPECIFIC PERFORMANCE

-
widae

e ormanees

E%Emgi : X and Y have a contract whereby X will buy Y’s car. If X has paid and then sues for specific
performance he is sumg for delwery of the car by Y. )

In cases of ngg_ Saativet
té*pi*ﬁﬁib‘it :
Examg[ Y sells his dental practice to X; the contract of sale includes a restraint of trade agreement
in terms of which Y undertakes not to practice as a dentist in Johannesburg for two years. [f Y
attempts to breach the restraint, X would ask the court for an interdict to stop Y breaching the
restramt . :

Assurance}

Court’s Discretion to Refuse an Order for Specific performance

fn Roman-Dutch law a contractant is entitled to an order of specific performance upless the courts

"~ eXercises its discretion and refuses to grant such order however ini English law an order for specific

performance is an exceptional remedy-that-will-be-granted only when it would be equitable to do so.
South Africa follows the Roman-Dutch approach: an order for specific performance will be granted,
unless there are exceptional circumstances which justify refusal of such an order, ¥

If the court refuses to grant an order for specific performance the innocent party will still have a
claim for damages.

Early SA cases were mfluenced by English law so courts wou{d ‘exercise discretion” and refuse an
order of specrﬂc performance whenever certam, rigid, c1rcumstances ‘were preseng;

CASE: Haynes v Kinewilliamstown Mumcrpahty 1951, AD

b

Facts: According to a contract between Mrs Haynes (H) and the Kingwilliamstown Municipality (KWM),
H was entitled to 250 000 gallons of water per day from KWM's dam. This was a regular continuing
relationship and KWM honoured its obligations, however in 1949 a severe drought hit the
Kingwilliamstown area and KWM therefore decided to reduce the daily flow to H té 1500-2000
gallons. Full compliance with the agreement would have worked great hardship to the inhabitants of
Kingwilliamstown and would also have resulted in. positive danger to their health. H, despite having
an adequate supply of water from other sources, claimed specific performance by KWM. The court
refused to grant the order.

Court held: The Roman-Dutch law position appears to have been adopted name[y that a plaintiff has
a right to claim specific performance and although a court will as far as possible give effect to the -
plaintiff’s choice, the court does have a discretion in certain circumstances to refuse to grant specific
performance. This discretion must be exercised judicially and is not circumscribed by rigid rules.
Each case must be locked at on a basid of its own circiimstances. The court then looked at*
cireumstances that could be relevant, which by and large come from Enghsh law:

1. Damages would adequately compensate the plaintiff’

2. It would be difficult for, the court to enforce the ordef - 5 s e e e

3. The thing can be readlly bought anywhere
4. Where specific performance entails the rendering of services of a personal nature ¥



5. Where it would operate unreasonably harshly on the defendant or the agreement giving rise to+

the claim is unreasonable or?
6. Where an order of Speaﬁc performance would produce injustice or woutd be inequitable under =

ait the circumstances. - A 7
> This list of considerations influenced the court very strongly in the exercise of its discretion. It is .
arguable that these particular factors were elevated to rules so that there was no real exercise of”

discretion but merely an application of rigid rules ~

s Benson v SA Mutdal Life re-aligns the SA law strictly with the Roman-Dutch law position

¢ It is therefore better to view the considerations cutlined in Haynes as factors that can be taken into
account when the court exercises its discretion rather than rigid rules on mere appixcatlon produces a
result.

»  Therefore the judge must not be bound by rigid rules.

CASE: Benson v SA Mutual Life Assurance Society 1986, AD*

"% “However, it-is not an unfettered d1screti0n it isa ]UdlC]al discretion (fair) which, should fiot be

» Facts: in a share agreement between the respondent and appellant, the respondent claimed delivery
of a large quantity of shares in the McCarthy Group. Allegedty, the respondent had bought 171500
shares and there was an implied term that delivery of the shares would occur within a reasonable
time. Only some shares had been delivered and so the respondent claimed specific performance and
damages since (allegedly) the failure to deliver the shares meant the respendent could not register
them and he subsequently lost money, The appellant averred the respondent knew the remaining
shares would not be delivered and coutd have bought shares from the stock market without difficulty,
so an order for specific performance should not be granted. The court g quo rejected this and ruled
in favour of the plaintiff /respondent. In an appeal:

¥  Court held: Previously the court’s power to interfere was strictly circumscribed and it depended on
whether the court a quo has exercised its discretion erraticaily or on an incorrect principal. Specific
performance cannot be granted if it is impossible, unlawful or against public policy, however the
court has a discretion to grant specific performance and must look at all relevant considerations as
opposed te one rigid list. 5

»  In Haynes the court was bound by rigid rutes, however the court would no tonger be circumscribed by
rigid rules asthere is no rule relating to a party’s right for speaﬁc performance or the way in .
which discretion should be exercised. e

exercised erratically, or.on wrong. prmcvples. Injustice must be. prevented and sometimes justice™
demands that the plamtlff be denied specific performange, if it is fn accordance with legal-and -
public policy.’

» Principle: Exercise of discretion by the'courts is not bound by rigid rules as in Haynes, however it is*
limited in that it must be exercised fairly and in accordance with legat and public poticy, and the =
court must aim to prevent injustice, »

EMPLOYMENT CONTRACTS

* Inemployment contractsnthere may be practical problems in maklng an, order of specific-
performancés jigh Serforiy &

rvant or‘an ‘employee.whosé: sarvi emas,gokerﬂedgbﬁ

statute&* ' :
> Howev_er‘]n_Natronaf Umon of Textr!e Workers vStag Packmqs 1 982 TPD court. held dhat i

o The ct court may therefore refuse an order of specmc performance if the crrcumstances of the case

reqmre it

: partlcularf)}‘shfém :
inadvisability.of comb.
which:imp «closerr . e
2) Fact that.no.colirt’cottd b A -nerfor) dthfullyand dthgentiy ;
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.. Santas Professional Football Club v Igesund 2002, CPD

;| Court set out the following factors to consider in the context of employment contracts:

of:forced.laboit :

Swere a sufficient remedy for the employer B

c) Reliictariceitolinterfere®vith an employee’s right to freely exercise his/her skills or profession ik

i{:These policy considerations were endorsed by the constltutronat rightsits f“reedomeofomovememi; to chisosesa

i| proféSiorkand to dignity:

‘Further practical considerations that were taken into account:

a} Highly:pe al nature of ices.renderedz a court cannot force an emp!oyee to work with
“Brithiisia e

; b} How does one FEStOFEEHEWOTKING Telationship between the parties?y 1,

"KsThe court exerclsed s, dlscretron and ref sed to grant specrf' _performance . v i

O MO A 3 O R 2 T s i3 T —

Case went en appeal:

CASE: Santos Professional Football Club v Igesund 2003, CPD
Factors to consider in exercising discretion - employment contracts
» Facts: An employment contract was concluded between the first respondent and the applicant, by
which the respondent was to be coach for the applicant. The respondent repudiated {indicated
intention to no longer be bound} and indicated he would coach another footbatl team, however the
applicant sought an erder compelling the respondent to continue serving as head coach. A clause in
_the agreement stipulated that should the coach commit any breach the applicant would have the

right to cancel and institute action for specific performance, Court a quo dismissed the claim,

¥ Issue: Should the applicant’s claim for specific performance be granted? Was specific performance an
appropriate remedy in th1s msta e
> Court held: ; Specifie
" courwilkanly:refus
respondent may not be =3 {1} :
>  Although theré were compelling reasons not to grant the order namely a disapproval or forced
labour, damages would be a sufficient remedy for the employer, and there is a reluctance by courts
to interfere with the employee’s right to freely exercise his/her skills/ profess1on on appeal the
order was granted.
»  Reasons for grantmg the order were: it was not an ordinary
X footmg,ﬁet%en the:p”a“r‘trés“?‘ﬁe was ngt; 5 o
of'émploying™ unmotwatede@
;worl 2ty .!l?&é&'é&lt swasihis reputationdn the
line so if he performed badly it wou[d only be to his. detriment. .
Principle: Taking, c_ggmdératrons%nd the: Constltgggnﬁnd policy 4 fActors into account, the courts have
some discretion t0 award sper:lfrc performance or not in employment contracts
guestron
1) Identify employment contract
2} Consider Santos v fgesund factors
3) Apply to facts - :
' ipecific performance be [
WASTEFUL PERFORMANCE

- it has been argued that the court should refuse Lo grant an order for specific performance if
performance by the guilty party woutd be wasteful
. If the court refused to grant. an order for specific performance, the innocent party will only be able.

to claim damages for the beach ¥ e e

e This will be subject to the rule that the innocent party has to mitigate his damages
s The innocent party’s claim for damages may be reduced if it was wasteful for him to incur further
expenses in terms of the contract*



Caurts have a discretion not to enforce an apphcatlon for specrﬁc performance and recognizable
‘wasteful performance may influence the court in exermsmg such discretion, if an unjust result may

The right to specific performance is never lost because of cancellation :mputed to an innocent party
however a court will deny specific performance if adequate equities are proved, This is not done

In the instant case, whether specific performance or damages were awarded, the amount would have
been the same and therefore the court exercised discretion and did not award specific performance,

Maiority: The court can never force an innocent party to cancel a contract but #f specific
performance would be wasteful then the court will exercise discretion not to grant specific
performance " The right to claim specific performance is never fost, but a court has a discretion to
grant it where it would be wasteful and cancellation would be more suitable.’

Minority: What is the point of the two employees continuing to work if there was no work for them?
Insisting on specific performance in such situations leaves a contract that is “economic nonsense”
when cancellation should be enforced and damages can be ctaimed for the loss suffered by the
applicant. Further, the two employees were employed by Absa and so Absa had to give a fair
retrenchment package. it is necessary for the court to apply a modicum of realism in the face of ¥
specific performance and exercising its discretion and in this case there was no_economic viability
and the court should have been realistic about commercial realities. This ulttmately depends on the

CASE: Unibank Savings v Absa 2000, WLD

S

follow?
>

according to any rule.
>

but damages instead.
>
>

~ circumstances.

>

Principle: The right to specific performance is never lost because of cancellation imputed to an +
innocent party however a court will deny specific performance if adequate equities are proved
{performance is wasteful) This is-not done accordmg to any rule -~

MONETARY EQUIVALENT (SURROGATE) OF PERFORMANCE

< #

Some authors have argued that instead of claiming an order for specific performance in forma
- specifica.{the debtor do exactly as he promised), the innocent party can claim the monetary
equivalent of performance instead 7
. According to these authors, this is just an order for specific performance in another form

#

Example: X and Y agree that Y will bake a wedding cake for X which will be decorated with roses.. - __

" made from icing. Y bakes the cake but does not decorate it with roses (positive malperformance). X
decides to uphold the contract, however instead of claiming an order that ¥ must decorate the cake

“with roses, Y claims the monetary equivalent of the roses (what jt would cost to buy the roses from

- spmeone else)
The advantage of claiming the monetary equivalent as specific performance instead of damages, is
that the plaintiff’s claim will'not be subject to the normal rutes re!atlng to clalms for damages (such
as plaintiff must mitigate his losses)

-~ This question was considered in Isep Structural Engineering v fniand Exploratron

CASE Isep Structural Engineering v Inland Exploration 1981, AD

>

Facts: The Johanneshurg City Council (JCC) owned a piece of land that they leased to Isep. Jce then

. decided that they wanted to sell the property and they duly terminated the lease with Isep {provided

-adequate notice etc). This'gave rise to a contractual duty on the tenant (Isep) to restore the property
to its orfginal condition and this would entail Isep’s removing huge concrete ramps at an expense of
R15 000, however Isep failed to remove the ramps. Inland Exploration (IE) offered to pay R77 500 for
the land but included a term that the seller warrants that the ramps will be removed. JCC refused to

‘accept this term, but agregd to the price of R77 500. In addition, 7t was agreed that JCC's
contractual right against Isep would be ceded {transferred) to IE. IE thus instituted an action against
Isep on the basis of what was originally JCC’s right to have the property restored to its originat
condition. In this action, one would therefore treat IE as if |t were JCC ltseEf IE c{almed R15 000.
from. Isep, being the cost of having thase ramps removed. -
Issue: s this a claim for damages that inust satisfy all the requ1rements of damages or is it a claim
for specmc performance in the sense that one is asking for-the monetary equwalent (surrogate) of-
performance? A
Court held: 3 of 5 judges held that our law does not recogmze a claim for surrogate performance
The law allows only two claims: specific performance (in the sense that you ask for the performance:




that was originally agreed to in the contract) or damages (in the sense of the losses you sustain.
because of the breach of contract). =~

» Because IE was claiming damages it had to prove the requirements for damages and since it could not
prove loss (financially worse off as a result of the breach) the claim was unsuccessfully. The court
granted absolution from the instance. .

> Principle: If one claims a sum,of money instead of actual performance, one has to satisfy all the-

T normal requirements for damages. - ' '

CANCELLATION

In keeping with pacta sunt servanda, the general purpose of contract law is to achieve fulfillment of
the contract. :
s Cancellation is aimed at termination of the consequences of a validly concluded contract
e It is an extraordinary remedy-which can be used in exceptional circumstances only.
o _ General rule: cancellation means that the obligations under the contract are extinguished so
performances outstanding witl not be performed in the future.
»  Performances already made must be restored (Nash v Golden Dumps), subject to the doctrine of
- accrued rights ¢ _ _
» Cancellation does not completely expunge.the contract as the guilty party will still have tos
“compensate the innocent party by paying damages’

REQUIREMENTS

1) Right to Cancel . : ‘ :
s The mere fact that a party has breached a contract is insufficient to justify cancellation by an .
innocent party, there must be a right to cancel and this depends on the specific form of breach
» If a party attempts to cancel a contract without sufficient justification, such as if the breach is not
~ serious enough, the cancellation is ineffective and the contract still stands ' e
e Additionally, a party who tried to cancel will be guilty of répudiation, so it must first be ascertained
" whether a party had the right to cancel | -

s Mora - 'Lex commissoria; notice of rescission; time is of the essence

s  Repudiation = Lex commissoria OR when breach is serfous (fundamental aspect of type of breach it
anticipates) , ‘ ' . .

« Prevention of Performance -> If whole performance is imposible the breach is serfous; if debtor
renders own performance impossible the creditor can elect to cancel and recover damages; part of
performance is impossible, then if it is divisble the innocent party may cancel in respect of that part
of the contract )

s  Positive Malperformance -> Lex commissoria OR very serfous breach. -Also Singh v McCarthy (value
judgement; balance interests; treat both parties fairly; is the breach so serious that the innocent
party cannot be expected to retain performance?)

2) Ability to Restore Performance {restoration) 7
= Because cancellation involves undoing the consequences of a contract it creates an obligation to
restore any performance that has already been received. ’
s A party seeking cancellation must be able to return performance that was received in terms of the

contract

“—Innocent party is unable to restore performarce™ "~ T ;

« _Inability of the innocent party to restore performance received prevents him from canceling the
contract :

« However, the innacent party will be able to cancel if the inability to restore is not due to the fault of ¥

-~ the innocent-party and he is not enrichied by the performance made (Feinstein v Niggli 1981 AD) ~

. Exceptions - Cases where inability to restore performance will not prevent cancellation
1. Where deterioration of the asset is due to an inherent:defect> .
v Example: X delivers a car with an electrical fault to Y and the fault causes an explosion which
destroys the car
2. Perishables ’




v Example: X delivers tomatoes instead of cherries to Y and the tomatoes go bad before Y can collect

them

Where the object perished when used for the purpose and in the manner in which it was intended ¥

Examnple: X sells washing powder to Y but when Y uses it all his clothes turn grey. Y will not be able

to return the washing powder _ ' .

4. Where the contractant has used/attered the (defective) performance to produce a new product:it
would be unfair to bar cancellation on the basis that he is unable to restore the original performance

¥ This position is unsettled in our law: some authors suggest that it would be equitable to allow
cancellation subject to restitution of the new product of providing a monetary equivalent of the
original performance :

v Example: X purchases 10kg of yeast from Y which he will use to make beer, however the yeast is -

ineffective and X cannot make beer. - , - d th ond net MHC!’L{C] , Ma st
I'e 4

Restoration of performance is only partially possible V¢ @( 7 Fansk AR Nige W
a If restitution is rendered partially impossible due to no fault of the innocent party, the rutes as above
apply ' :
e If restitution is rendered partially impossible due to the fault of the innocent party but it is still
substantially possiblg, he is entitled to cancel the contract subject to supplémenting the shortfall;
with a-stim of moneys o - '
s If the innocent party is allowed to cancel the contract without making restitution of the performance
(in full or in part), he must still restore whatever remains of the performance ar any substitute that
he may have received for performarice ¥ '

w

Restoration of performance by the guilty party .
» Subiect to the doctrine of accrued rights, the party who has breached the contract is obligedto
return any performance that he has received in'terms of ‘the ¢ontractsy ,
s If the guilty party is Unablé t0 restore performance the innocent party will be able to claim any losses
resulting from this inability as damages. : o

e It is unclear s—g{hethér this only applies if the suilty party’s inabitity was due to his fault or not

3) Exercise of Right to Cancel (comnmunication} '
_ ¢ Cancellation is a unilateral juristic act performed by the innocent party alone and does not require < -7

agreement by the guilty party (Stewart Wrightson v Thorpe) : .

» Cancellation can be effected extra-judicially (without court order) and does not require confirmation
by court.

his/her right to cancel,
feancelih cc:na&}:&g:wtig y

Requirement of communication to guilty party
s Some cases have held that the guilty party must have had actual knowl
N : i e e AT T e N e T B S Tt
intention to cancel, however acfia gedoss ot Halelto’
PIOVE S TOOR FEasonableStaps.to
Wrightson v Thorpe) 7 . _ .
e A guilty party who through his own fault lacks knowtedge of the innocent party’s decision to cancel

dge of the innocent party’s
nHGCEnt party ca

S 43 g e

partyof s election.to.cancdl (Stewart

fOL (Truter v

cAnicellation ‘ e
~ &~ Decision to cancel can be conveyed to the guilty party by a third party (Datacolour International v
Intamarket). The issue is not whether the decision was conveyed but whether it reached the guilty
. _ party. R O SR A e
s Innocent party does not need grounds for cance[iatioﬁ. If the innocent party states an incorrect or
inadequate ground for cancellation he will not be bound thereby. The contract will still be cancelled
if the innocent party subsequently relies on a valid ground for cancelfation which existed at the time.
" e If anotice of cancellation is given before the right to cancel arises, it will be valid if the innocent '
party intended for it to bé effective only when the right to cancel arises: in case of mora debitoris
the innocent party can send the interpellatio, notice of rescission and notice of cancellation




simultaneously, and the notice of cancellation wilt only take effect once the time set in the notice
has passed. :

v Example: A says “I will have the right to cancetl the contract if you do not perform by 01/10/2008
(notice of rescission} and | elect to choose this remedy of cancellation if you do not perform in time
{notice of cancellation).

o If the debtor fails to perform by the date, the creditor does not have to do anything further
since he has already communicated his election to the debtor so the contract is
- automatically cancelled on that date.

¥ However, cancellation will only become effective on the date so if the debtor performs before the

time the creditor cannot cancel.

v Note: notice of rescission serves to acquire the right to cancel for a breach and it {s not an exercise
of cancellation in itself; notice of cancellation is the actual exercise of right to cancellation.

LOSS OF RIGHT TO CANCEL :
» The innocent party will lose the right to cancel if he elects to uphold the contract ¥
N s Such election can be done expressty or by conduct. (if innocent party conducts himself in such a way

{' that clearly indicates he intends to uphold the contract)] however it must be clear that the innocent=
: party has elected not to cancel the contract ¢ -

o If there is reasonable explanation for his conduct he will not lose his right to cancel

o Amere delay to exercise the right to cancel does not automatically mean that the right is lost .7

s However, ifthe delay causes the other party to reasonably believe i that the innocent party elected:

to uphold the contract, he will {ose his rightito cancel the contract.

- CASE: Mahabeer v Sharmag 1985, AD - : . L
%  Facts: A contract of sale was concluded between M & S whereby M was to pay the purchase price in
_ instalments. These payments were not made so 5 wrote to M and stateéd that the contract would be
cancelled if payment was not made within 30 days (notice of rescission).-M did not pay so 5 months
after this letter was sent, $ sold the property to someone else. At this Lime, M’s attorney informed of
the‘cancellation {notice of cancellation) and subsequent sale. M argued that the right to cancel
T - lapses unless it'is exercised within a reasonable time S e
"% Court_held™A mere.delay in final notification cannot per se result in the loss of the right to cancels
The delay could however indicate an election to abide. Depending on the circumstances of the case,
the failure to exercise the right to cancel within a reasonable time may justify an interference that:-
the party has electéd ot to cancel the contract® On the facts, the court could not make such
inference as the guilty party never believed that the innocent party had given up the right to cancel
the contract. As a result, 5’s right to cancel was not lost. :

_EFFECT OF CANCELLATION - : N
¢ Cancellation extinguishes all future unfulfilled obligations and creates an obligation to restore any -
performance that has already been madej N :
v Example: A sells his stud bull to B for R10 000 to mate with his cows and the parties agree that A will
. deliver the bull to B on payment of a R5000 deposit. They agree B will pay the remainder of the
purchase price in monthly installments of R1000 over the next 5 months. B pays the deposit and A
delivers the bull, however the bull turns out to be impotent (positive malperformance) and A has
therefore committed a breach. B elects to cancel. ’
5 The effect of cancellation is firstly that it creates a duty to restore all the performances
already made and B is-therefore obliged to return the bull to A and A is obliged to return the
e pEOA +e B AL B'S futyre obligations are terminated, hence he Will not have to pay the
L monthly instaliment. j . _
s  This principle is qualified by the doctrine of accrued rights:

" DOCTRINE OF ACCRUED RIGHTS*

»  Cancellation operates only partially if performance in terms of the contract is divisible

« This applies especially to contracts that create continuous obligations (rental contracts, employment; _

- - —service) but can apply to contracts creating divisible obligations (sate of two Horses)
» Crest Enterprises v Ryklof 1972: “Rights that.have become due and enforceable before cancellation;
and are independent of any executory part of the contract are not extinguished by cancellation”
(Executory part refers to that part of the contract that was due to be performed in the future)

10
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3)

If the doctrine is applied the normal consequences of cancellation do not operate in respect of the*
rights to performance which have already accrued’

Accrued performances which have already been received do not have to be restored -

A party can still claim speciﬁc performance of an obligation that has accrued even if the rest of the
contract has been cancelled.™ '

Three requirements for operatlon of the doctrine of accrued rights:

The contract must be divisible in séparate parts
The right to accrued performance must have become due and enforceable before the cancellation

The accrued performance must be independent from any outstanding obligations at time of
cancellation )

1) The contract must be divisible in separate parts

v

v

If the contract is not divisible the doctrine of accrued rights cannot apply

Example 1: A one year contract for the lease of a flat at a monthly rental of R1000 per month > The
contract can be divided into 12 smatler parts consisting of the obligation to pay rental and the
obligation to give occupation of the flat for one month.

Example 2: A contract for the sale of a milk cow - not divisible,

2) The right to accrued performance must have become due and enforceable before the cancellation

The due date for the particular performance must have arrive before cancellation and there must be no #

unfulfllied conditions in relation to that performance® -
Test to determine if performance is due and enforceable; Would you have been able to ctaim specific”

performance on the date of cancellation? If yes, the performance was due and enforceable. If no (for any
reason) performance is not due and enforceable.

CASE: Nash v Golden Dumps 1985, AD

» Facts: GD had entered into a contract of employment with N, This’ contract was set out in a letter

from GD to N. In addition to the contract of employment the letter also contained a share option
agreement enabling N to buy shares in a company that was to be formed later.. GD theh committed

" breach and N elected to cancel their contract, but at the time of cancellation the new company had

not yet been formed. N’'s rights under the share option agreement was therefore not due and
- enforceable at the time of cancellation, because the share option-was.subject to a condition ¢that
the new company be formed) which had not been fulfilled at the time of cancellation, i
= I the share option agreement had been cancelled the doctrire of accrued rights would not
have applied, and N would not have been able to claim the shares once the company was

formed.,

3) The accrued performance must be independent from any outstanding obligations at time of

cancellation

v

All obhgahons that are reciprocal to the accrued performance must have been fully performed before «
cancellation. © -
Example 1: On 1 January A and B enter into a five- year contract of lease in terms of which A leases

his flat to B for R1000 per month, payabie at the end of each month. B therefore gets occupation of

the flat in exchange for paying the rent every month. At the end of May B fails to pay the rent and

" therefore commits a breach of contract. B does not pay the rent for three months (May, June and

July) and at the-end of July A cancels the contract.

' The cancellation will extinguish all future cbligations and B will therefore no tonger have occupation

of the flat and A will not be entitled to any future rent as from the end of July. As concerns the
rental from January to April, A’s right to them have already accrued and they therefore do not have

" to be returned.
< A’s right to thréé months outstanding rénf Was dué and enforceable before cancellation’ (could have '

claimed rental on the date of cancellation)..This right to performance is independent of the future
obligations under the contract (she has atready performed her reciprocal obligation, namely to give B

* occupation of the flat for the months May to July). Her right to payment of the three month’s rent

had therefore accrued before cancellation and A can still claim the R3000 from B notwithstanding the
cance[[atlon of the contract.

Example 2 A cancels the contract on 12 August. The right for rentals May, June and July have

" accried, however thé réntal for August is only due after cancellation (31 August). Consequently, the

right to August’s rent has not accrued {assuming performances are not divisible). A has torely ona
damages claim for compensation for losses suffered in relation to August.

1



v Example 3: Monthly rental is payable in advance on the 1 * day of each month and A cancels the
contract on 12 August = The right to rentals for May, June and July have accrued however in relation
to August’s rental, although the performance {payment of R1000} was due before cancellation, it is
not independent /divisible from the future reciprocal obligation (giving B occupation of the flat for
the whole month of August. A is theréfore not entitled to sue for August’s rent of R1000 (assuming
perfarmances are not divisible) but must be satisfied with damages. T

CASE: PBL Management v Telkom 2001, TPD*
> Facts: Applicant and respondent had a sponsorship agreement whereby the respondent would make
installments in return for promotional advertising and marketing rights regarding a sports competition
(basketball). In terms of the agreement the respondent was to pay certain amounts on specified
dates and was entitled to terminate the contract at any time, provided it gave 120 days written
notice and it would not prejudice existing rights the parties may have had against each other.
Further, it would retease the parties from fulfilling their obligations incurred prior to such
termination. .
> Telkom gave notice of cancellation which was to take effect in February, however the applicants
averred that on 30 January a certain amount of money was due. The respondents contended that the
. payment was independent of the performance of obligations up to that point, alternatively that the
£ contract was ambiguous as to whether or not the payment due on 30 January was to be paymentin
| advance or independent of the executory part of the contract. C :
« ¥ Issue: Whether the respondent was obliged to pay PBL the sum due on 30 January, hence was it a
right that had already been accrued or independent? )
» Court held: The principle that rights already accrued are unaffected by termination of a contract
is applicable to this and all other similar instances. The contract was ambiguous as to whether
payment was due in advance or an independent obligation, but construed in light of the background
of the contractual setting and surrounding circumstances, parties had intended the payment due for
30 January to be payment in advance for exercise of Telkom’s rights in advertising. From date of
termination, Telkom had no existing rights or claims against the applicant, nor had the applicant
incurred obligations prior to that termination: T o ’ L
> Principle: Rights already accrued are not affected by the termination of a contract

e

. e—If there are two agreements between the parties, cancellation of one agreement does not necessarily
mean that the other has also been cancelted - : _
¢ It will therefore not be necessary to use the doctrine of accrued rights to enforce an uncancelled

agreement.

CASE: Nash v Golden Dumps 1985, AD :
. » Issue: Whether the breach and cancellation related to both the employment contract and the share

: option agreement. If the cancetlation refated to both contracts the doctrine of accrued rights would

{_ : not apply to the share option rights, as they were not due and enforceable before canceltation. N

' would therefore not have been able to claim the shares from GD,

» Court held: Where a document embodies two or more related but separate agreements, a
cancellation may relate to one agreement only. In casu, a contract of employment and a share option
were embodied n a single document. Atthough they were linked they were juristically separate - )
agreements with independent sets of rights and duties (the contract was divisible}., On the facts, GD
had repudiated the employment contract only. Consequently N had only cancetled the employment
contract and not the share option agreement, The share option was therefore still in existence and N

_ was entitled to enforce the share option agreement when it became due and enforceable, .

-—-— - Relationship to Specific Performance ' ‘ ) : .
' « A party cannot simultaneously ask for specific performance and canceltation because these are N
__inconsistent remedies, nor can he/she claim specific performance and cancellation in the alternative.(DE_SGl-V A

Matromed ) |

CASE: Custorn Credit Corporation v Shembe 1972, AD ‘ . o
> The innocent party must efect between the right to specific performance which is aimed at
enforcement of the contract whilst the right to sue for cancellation is aimed at the dissolution of the’
contract. “It is the election of the one or other of these two alternative rights which demarcates

plaintiff its cause of action”.

[!';us\w (et Cop v Sherbr  § Deaar v M ahcm_,;dj
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What is permitted is the “doubte-barreted remedy”: a plaintiff ctaims specific performance on the
basis of a breach of contract.

If the court grants the order of specific performance the defendant must compty with the order,
however if the defendant fails to comply with this order he commits a further breach that entitles
the plaintiff to cancel the contract and get an award for damages (this can be time-consuming and
costly). 3

The double-barreled remedy enables the plaintiff to claim specific performance and in the same
action to ask the Court that in the event of the defendant’s non-compliance with this order within
the stipulated time, the contract be cancelled and damages granted (Custom Credit v Shembe)

Questions e ' leraeh
1. What type of breach is it? Mb(’ S04 d W7 1%{/{/ v ) i
2. Is there a right to cancel? VoIS

3. Can damages be claimed? .

13
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& 2)

Mistake

The consensual/will theory is the point of departure in South African contract law. - : -
In other words, there can only be a valid contract if the parties have reached consensus (subjectiv
agreement) on the following aspects of a contract (Van Reenen Steel v Smith):

Parties to a contract

Terms of a contract

Fact that the agreement is legally binding (animus contrahendi)

In addition, the parties’ consensus has to be outwardly expressed in some way, by conduct or words
{declared agreement); this is usually reached by offer and acceptance.

Probtems arise when there is a difference between the parties’ declared agreement and their actual
subjective intentions. :

The parties may appear to have reached agreement but in fact one or both of them have a different.
subjective intention. ' '

The question is them whether or not there will be a valid contract between the parties. i
Usually the discrepancy between a party’s subjective intention and his declared agreement is due to
some mistake or error on his part, hence an Incorrect belief or understanding relating to the contract.

Law of mistake has two aims:
Determine whether a mistake has effected the existence of subjective consensus
= If there is still subjective consensus between the parties, then the contract will be valid in
principle. ' :
Determine what the effect of such a mistake is on the validity of the contract

CLASSIFICATIONS OF MISTAKE

.E 8 - N X B

CAUSAL AND NON-CAUSAL MISTAKES

Non-causal Mistakes

s,

The effect of mistake depends on the mistake made by the party, so classifications are very important
There are various-ways of classifying mistake: E - P .
Causal or non-causal mistake (mistake affected the party’s decision to enter into a contract) -
Mistake in motive or essential/material mistake (what the party.was mistaken about)

Common, unilateral and mutual mistake {which of the parties made a mistake)

The different systems of classification are interrelated, so a mistake in motive can be a common, -
unilateral or mutual mistake. 7 _ e
The courts Use the same terms but the meanings may differ so judgements must be read carefully'to
determine what the courts mean by their terminology. . :

v

A mistake is non-causal if the party would have entered into the contract on exactly the same terms
even if he had not made the mistake ) : '
Example 1: A sees a dress that she wants and she thinks her favourite actress has a similar dress but
would have bought the dress in any event, The mistake did not affect her decision to contract so it is
non-causal, c ’

Example 2: B has always wanted to buy his neighbour $’s red Ferrari and one day he sees that’s has put
a “for sale” sign in the car. He decides he must have the car whatever the price or terms, and
approaches 5 who tells him he is selling it for R750 000. B accepts the offer. B mistakenly believes it

has a V12 engine when in fact it has a V8 engine. This mistake is non-causal since B would have bought

the car for the same price even if he had known the truth that it had a V8 engine;

Causal Mistakes

v

(n

A mistake is causal if it affected the mistaken party’s decision to contract, in that he-would not have -

- contracted at all or he would have contracted but on different terms, if he had not made the mistake.

Example 1: Regarding A and her dress, the mistake would be causal if A would not have bought the
dress.if she had known that her favourite film star did not have a similar dress

Example 2: Regarding the Ferrari, the mistake would be causal if B would still have bought the car if he
knew that it only had a V8 engine but he woutd only have been witling to pay R500 000 for the car.

he distinction s important because non-causal mistakes are regarded as comnpletely irrelevant in our law.




» If a party would have contracted on the same terms even if he did not make the mistake, the mistake is
ignored and the contract would be completely valid.

- - MISTAKE IN MOTIVE AND ESSENTIAL ({MATERIAL) MISTAKE

= Causal mistakes can be subdivided into essential mistakes and mistake in motive.

Essential/Material Mistake
= A mistake is essential or material if it is causal and it leads to dissensus (lack of subjective consents)

between the parties on any of the following aspects of the contract:

Parties o

Terms .

Facts that an agreement is legally binding (animus contrahendi)

Example: X and Y conclude a contract of sale of a car for R20 000 however Y is unaware that X is

actually acting on behalf of Z in selling the car >There is dissensus as to the identity of a party to the

contract as Y, thinks X is the seller whereas it is actually Z

v X agrees to give Y a ride from Johannesburg to Durban. When they reach Durban, X asks Y for payment
of R250, however Y thought that the ride was free > There is dissensus as to the terms of their
agreement as X thinks that their agreement provides for payrent for the ride whereas Y does not.

v X offers to sell his contract textbook to Y for R10. Y accepts X’s offer, believing it to be a serious one,
when in fact it was made as a joke ->There is dissensus as to the existence of animus contrahendi as Y

thinks X had animus contrahendi whereas he did not.

\ B o r

A non-causal mistake is not regarded as an essential or material mistaked even if it leads to a lack of
' . CONSensus.

CASE: Khan v Naidoo 1989, NPD _

»  Facts: Mrs K’s son gave her a document to sign, telling her that it related to the transfer of property to
her. However, he was lying as he owed money to N and the document was suretyship for his debt. Mrs K
could not read so she believed him, and by signing the document she entered into a contract with N in
terms of which she would pay her son’s debt to N. Whehn N sued Mrs K on the suretyship contract, she
argued that she was not bound to the contract with N because she never intended to stand surety for
her son. According to her this was a case of essential mistake since there was no subjective agreement
between N and Mrs K on the terms of the agreement, ’ :

»  Court held: ON the facts that Mrs K lovéd her son so much, she would have signed the suretyship even

~ " if she had known what itwas. Her mistake was therefore non-tausalf Therefore her mistake was

ignored and she was bound to'thé contract with N, =

Mistake in Motive

» A mistake in motive only affects a party’s reasons for contracting. Despite the mistake there is still
subjective consensus between the parties, terms and animus contrahendt.

= Example: X buys a new car because he believes his old car has been stolen, but he actually just forgot
where he parked it. ) .

»  Example: X sells his textbook to Y because he thinks he passes his final exam however he failed.

.= K can be difficult to distinguish between an essential mistake and a mistake in motive,
= The Romans used a system of classification to make the distinction clearer:

Roman system of classification

Error in negotio _ ,
“ A mistake as to the nature or terms of the contract :
= Xthinks he is lending his textbook to Y whereas Y thinks it is a gift
= Essential mistake , . . '

Error in persona . S :
“ Amistake as to the identity of a contractual party
_ " . Xthinks he is selling a computer to Y personally whereas Y intends to buy the computer in the name of
his company, Z, ) -
»  Essential mistake (X and Y are not agreed on the parties of the contract)

Error in nomnine
%+ Mistake as to the name of the party



Mutual Mistake

= B thinks §’ surname is Smith but it is Smit
=  Non-causal inistake, so non-essential mistake.

_. Error in corpore

< Mistake as to which thing is the object of performance

= B buys a cell phone from S, B thinks he is buying a Nokia but § is actuaily selling a Samsung.

»  Essential mistake {parties not agreed on the terms of the contract)

Error in qualitate .
“+ Mistake as to the qualities of the object of performance s
* B buys a bottle of wine from S believing it to be good quality wine, however it was
does not taste good )
=  Mistake in motive; not an essential mistake (since parties are agreed about which t
delivered by B’s mistake only relates to his reasons for contracting)

Error in substantia )
% Mistake as to what material the object of performance is made of

badly made and it

hing must be

= B buys a bottie filled with a dark fluid from S shop, as B thinks the fluid is wine but it s really vinegar
*  According to SA courts, this is still a mistake in motive and not an essential mistake {since the parties

are agreed about which thing must be delivered - bottle of fluid)

= It is sometimes difficult to distinguish between an error in corpore and errors in qualitate or

substantia. An easy rule of thumb that one can use is:

»  If there is more than one physical thing, and the parties don’t agree as to which physjcal things have to

be delivered >error in corpore (essential mistake)

= If there is only one physical thing and the parties are agreéd that is the thing that has to be delivered

-> error in qualitate/substantia (mistake in motive)

Example: B buys dining room furniture from S

v ‘
v B thinks'he is buying both the table and chairs while S thinks he is selling only the table :
¥ Thisis an etror in corpore as there are different physical objects and the parties are not greed as to
v

which must be delivered 5

B thinks the table is made of solid oak wood, while in fact it is made from pine. Bo
only the table is being sold. This is error in qualitate/substantia as the parties are
object has to be delivered (table) . ) }

th B and 5 agree that
agreed on which,

P -

= Note: these categories are only useful guidelines and the fundamental test for essential mistakeis™
whether the contractants are agreed upon the terms of the contract, the parties to the contract and

animus contrahendi (Yan Reenen Steel v Smith 2002, SCA)

COMMON, UNILATERAL AND MUTUAL MISTAKE

*  Mistakes can be divided according to which party was mistaken

‘Common mistake

=  Both parties make the same mistake and the mistake is causal for them both
= Example: S sells a painting to B, both of them mistakenly believe that the painting

was pained by B’s

great-grandfather. In fact it was painted by §'s mother. Neither of them would have entered into the

contract if they had known the truth.

Unilateral mistake
»  Only one of the parties makes a causal mistake
= ‘Example: B buys a jacket from S mistakenly believing that the jacket is made from

genuine leather. B is

the anly party who is mistaken and he would not have bought the Jjacket-had-he known the truth

«  Both parties make causal mistakes but they make different mistakes.

= Example: B buys a handbag for $ for R1000. B thinks the handbag is made from snake skin and-S thinks —- - -

that it is made from crocodile skin. The handbag is actually made with imitation le
S would have agreed to the price of R1000 if they had known the truth,

There are two important points to remember;

ather. Neither B nor ..
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Neon-causal mistakes are ignored. If both parties are mistaken, but the mistake is only causal for
one of them, then this is a case of unilateral mistake and not common ristake,

CASE: Vun Reenen Steel v Smith 2002, SCA

» S bought shares in a company from V and both parties thought the company would be. more profitable if

>

.,
o

more money was fnvested in it. They were mistaken; the company was doomed to failure,

Court pointed out that this was not a case of common mistake. Although the mistake was causal for the
buyer (would not have bought the shares if he knew the truth) it was not causal for the seller, Even if
the sefler knew that the business would never become profitable, he would still have wanted to sell his

shares at exactly the same price. This was therefore a case of unilaterat mistake,

If the parties-have different subjective intentions it is not always clear which party’s subjective
intention is wrong and which party’s intention is right.

Our courts are no consistent in their classification of these mistakes however it does not make much of
a difference since the courts use the same approach to unilateral and mutual essential mistakes.
One way of deciding which party is mistaken is determining which party is trying to escape the apparent

" contract, then he/she is the mistaken party. The party who is trying to enforce the contract is the non-

mistaken party.
Recent case law implies that this approach can only be used as a rule of thumb (Seven Eleven v Cancun

" Trading 2005 SCA}. It may be possible that a party whose declaration differs from his subjective
intentions {mistaken party), instead of trying to escape the apparent contract, try to enforce the
contract an the basis of reasonable reliance, however the matter has not been settled,
Another way: compare the parties’ subjective intentions to their declared (objective) agreement,
The court will first determine the objective meaning of the declared agreement. Thereafter the court
will look at each party’s subjective intention to see if it differs from the objective declaration. The
party whose subjective intention differs from the declaration is mistaken
- If only one party’s subjective intention differs from the objective declaration unilateral mistake
If both parties’ subjective intentions differ from the objective declaration both parties are mistaken
o . If they make the same mistake -»>common mistake
o If they make different mistakes >mutual mistake

- If the contract is fatally ambigucus (even after interpretation it does not have a clear objective

meaning} and the parties have different subjective intentions ->mutual mistake AND the contract will
be void for uncertainty

" OVERVIEW OF CLASSIFICATIONS OF MISTAKE

.
o
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. Non-causal mistake:-would-have-contracted on the same terms anyway; legally irrelevant

Causal mistake: would not have contracted or would have contracted on different terms. This is
subdivided into mistake in motive and essential mistake

+ Mistake in motive: Only affects the reason for contracting; consensus is still present. Can be subdlwded :

into unilateral, common or mutual mistake.

Essential mistake: Causal mistake that excludes consensus. Can be subdivided into unitateral,- common
or mutual mistake. : :

Unilateral mistake: Only one party is influenced by mistake

Common mistake: Both parties are influenced by the same mistake

Mutual mistake: Both parties are influenced by different mistakes

EFFECT OF MISTAKE

.The effect of mistake depends on the nature of the mistake, and which party is mistaken.

Non-causal mistakes are irrelevant and have no effect on the validity of a contract

"Mistake in motive does not have any effect on validity of the contract no the basis of rules of mistake.

However, the mistaken party may have other remedles on the basis of the rules relatmg to
-misrepresentations....

Essential mistakes in pnnc1p[e mean that the contract is invalid- (vmd ab initio) because of the lack of
“subjéctive agreément. However this may be unfair to a party who reasonably believed there was a valid
contract. For this reason the contract will sometimes still be valid despite lack of subjectwe consensus
{deemed consensus) ..~ - .

If there was consensus on some terms of the contract and dissensus on other terms, the court wﬂ[ f:rst
determine whether the contract fs divisible, If it is, the terms on which there is consensus will be valid.
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COMMON MISTAKE

“ A common mistake in motive exists if both parties make the same mistake as to their reasons for
contracting and the mistake is causal for both of them

= Even though the mistake is common, it is still a m1stake in motive and therefore the contract is val:d in
principle.

= However, there may be other principles which allow the parties to escape

* If one party’s mistake in motive was due to misrepresentation (false statement) but the other party he
may be able to set the contract aside on the basis of such misrepresentation and/or claim damages

v Exampte: B buys a car from S and both parties believe the car is a 2005 model when it is really a 2004

model, so the mistake is causal for both of them. S told B that the car was a 2005 model and since B’s

mistaken belief was caused by S’s misrepresentation B can set the contract aside. It does not matter

that S honestly believed his statement was true.

= |f one of the parties gave warranty {guaranteed the belief was correct) the other party will have
remedies for breach of contract

= |f the contract was subject to a terms (condition or assumptmn) that the validity of the contract
depended on the truth of the shared belief, the contract will be invalid due to the failure of the.
condition or assumption.

v Example: B buys a car from S-- if the parties made the contract subject to an assumptlon that the car
was a 2005 model the contract will be invalid because the assumption was mcorrect

=  The condition/assumption can be either an express term or tacit term.

= |f tacit, it must pass the usual test for tacit terms

»  The mere fact that both parties make the same mistake and that it is causal for both of them does not
necessarily mean that there was such a tacit condition or assumptxon, but this depends on the facts of

each case

CASE: Dickinson Motors v Oberhoizer 1952, AD
¥ Facts: O's son, O junior, bought a Plymouth car (Plymouth 1) from D on h1re -purchase. Without telling
anyone and before paying the car off, O junior sold Plymouth 1 and then bought another Plymouth
{Plymouth 2) from someone eise. Plymouth 2 looked exactly the same as Plymouth 1. Thereafter, O
junior and O (the father) agreed to exchanged O junior’s Plymouth for his father’s Hudson and they did
. 50. Both O and D thought that the car in 0’s possession was Plymouth 1 although it was really Plymouth

2. Consequently when O junior failed to pay the instailments for Plymouth 1 to D, D threatened to
repossess it from O. In order to keep the car, O agreed to pay £290 to D for the car ™ ©

. > Issue: Can O get out of the contract on the basis of common mistake in-motive? This Was riistake in

motive and not an essential mistake (error in corpore) because the parties agreed -absut-which-car was- - - -

being sold {the car which was found at O’s house - Plymouth 2), The mistake related only to the
~ qualities of the car and they both believed it belonged to D.
. » Court held: The contract was invalid as it was subject to a tacit assumption that the car belenged to D,
In terms of the tacit term, the validity of the contract depended on the truth of the assumption. Since
the assumption was untrue, the contract failed:

CASE: Wilson Bayly Holmes v Maeyane 1995 TPD

> Facts: W was a company in a group of companies that was involved with labour disputes with their
workers. The companies fired some of their workers, and the workers took W to court in terms of the
Labour Relations Act. After some negotiations W agreed to pay the workers who had been fired
(including M) an amotmnt of R23 000 in order to settle the dispute. Both W and M believed that M was
previously employed by W. In fact, they were both mistaken as M was never an employee of W (he was
legally employed by a different company in the same grotp of companies). When W found out the truth
it alleged that the settlement agreement was invalid due to the common mistake in' motive. According
to W the common mistake was causal for both of them (neither M nor W would have entered into the
settlement contract if they had known that M had never been an employee of W)

- » Court held: The setttement contract i$ binding and in this caseé theré was no tacit term making the
contract dependent on the truth of the common assumption.-The essence of a settlement is that the
parties wish to bring an end to the dispute, irrespective of the true legal position. They therefore
intended that the contract be binding whatever the previous legal relationship between M and W.

COMMON ESSENTIAL MISTAKE - : :
= Common essential mistake refers to the situation where the parties’ shared subjectwe intentions on the

- terms or parties of the contract, or the fact that the agreement is legally binding differ from the
objective meaning of their declaration.




o,

v Example: X and Y sign a written contract for the sale of X's car to Y. Both intend the sale to be
voetstoots however the written contract does not include this term
= Since there is subjective consensus between the parties (same intentions) the contract is valid. In such
. a case, the court will give effect to the parties” true subjective intentions, and not the objective.
meaning of the declaration.
»  The written contract will therefore be rectified (corrected so that it reflects the parties true

intentions)
v Example: The court will rectify the written contract of sale so that the voetstoots clause is inctuded in

- the document,

UNILATERAL MISTAKE

Unilateral Mistake in Motive (Non-essential Unilateral Mistake)
cAUnilateralinistakesinamotive existswhen jonly;one/party:maké
ZBHactin
v" Example: B buys a second-hand car from $ because he thinks the car has only travelied 60 000km
however the car has really traveiled 160 000km. B would not have bought the car if he had known the

truth
= In terms of rules of mistake the contract is valid, however there are other legal remedies which may
provide some remedies:*
% If one of the parties caused the other party’s mistake by misrepresentation ->innocent party is
entitled to set aside the contract
-If one of the parties gave a warranty ->other party will have remedies for breach of contract
If the contract was subject to a term (condition/assumption) that the validity of the contract
‘depended on the truth of the belief >the contract will be invalid due to the failure of the
condition/assumption

+
R

o
o
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Essential Unilateral Mistake
" = " Unilateral essential mistakes exist when only cne party makes a causal mistake and the mistake leads
" to a lack of consensus about the terms, parties or animus contrahendi -
= . In principte the contract should be invalid due to lack of subjective agreement between the parties
however this may be unfair to the non-mistaken party if he reasonably believed the parties had reached
this agreement
» Example: X sends ¥ his email in which -he ‘makes afi offer to employ Y at a salary of R20 000 per month
Y sends an email back in which he accepts X's offer. Unfortunately, X made a typing error in the email
. and subjectively he intended to offer Y a salary of R10 000 a month. If the consensual theory is applied,
~ there will be no contract between X and Y, however this may be unfair to Y as Y may have already
res:gned from his previous job upon belief of a contract between him and X. '

“’"*“*M&x B e

ound.to the deciared: agreEment ecAuSe O

¥ L

2) Reasonable rehance theory focus is whether the non—mlstaken party reasonab!y believed that there

was subjective consensus between the parties; is so, the non-mistaken party can enforce the contract
. dESpltE the other party’s mistake. If not, then the cannot enforce the contract
o “Example: X signs a contract in terms of which he undertakes to buy Y’s car for R100 000. In
fact X only intended to pay R80 000 for the car, however by signing the contract X created the
impression that he intended to buy the car for R100 000,

. =» X can escape from the contract if his mistake was essentiat and reasonable (Justus

i B} - . error).. -
- 2 Y can enforce the contract for RiOO 000 if he reasonably beheved that X intended

e et T 7 to pay R100 000 for the car.

. =___ Justus error and reasonable reliance are two different ways of approaching the same issue, and the1r

application will generally lead to the same result.
» " Inthe above example: if X’s mistake was reasonably Y’s reliance on the contract would be generally

-regarded as unreasonable.

a-—The result would therefore be that X can escape from ‘the contract-and Y cannot Keep X tothe contract ™~

according to both approaches.



CASE: Allen v erteen Sterfmg investments 1 975 D&CLD*

= There are situations when the approaches will lead to different results.

JUSTUS ERROR APPROACH

Approaches unilateral mistake from the viewpoint of the mistaken part
= This theory will be used by the mistaken party if he wishes to escape the contract
» [norder to escape; the mistaken party must meet 3 requirements:
1) Mistake must be causal AND
2) Mistake must be material (essential) AND
3) Mistake must be Justus {excusable)

1) Mistake must be causal
2) Material {essentlal) mistake
= The mistake must relate to an important aspect of the contract, such as parties, terms or animus
- contrahendi (legally binding nature of the agreement) {\J(W YZ_Q_Q,V\Q){] el v \SWULH/\>

s [t must not just be a mistake in motive or an er(og hln qusalﬂéte or g minee )
v Swyleen bmﬁ

CASE: Drederrcks v Minister of Lands 1964, NPD

> Facts: M rented land to D and the contract of lease contained a clause which allowed M to repossess
the land before expiry of the lease if they paid D R600. Before the lease expired M wanted to repossess
the land, however hoth M and D forgot about the clause in the lease agreement. M entered into a
second contract with D, in terms of which D sotd M the right to repossess the land for R2000. When M
found out about the clause in the earlier lease agreement M tried to escape from the second contract
on the basis of Justus error theory.

> lIssues {1): Was this a unilateral mistake or a common mistake?

> Court held: Both D and M made the same mistake however the mistake was on{y causal fro M. If D knew

- about the clause in the lease agreement he would still have wanted to sell the right to repossess the

land for R2000. D’s non-causal mistake is therefore ignored..Therefore this was a unilateral mistake on
the part of:M. .

> Issue {2): Was this an essential (material) rmstake’

>  Court held: This was not an essential mistake as the parties subjectively agreed to the sale, all terms
of the sale and they both intended it to be legally binding, M's mistake only related to his reason for
entering_into the second contract - he thought that he would not be able to repossess the land early
unless he bought the right from D. Hence, this was a mistake in motive only and M could not escape
from the contract ;
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3} Justus (excusable) mistake - i -

* In addition to being an essentiat mtstake the mlstake must alsso be reasonab[e or excusable in the
circumstances of the case. . . : N o -

= The mistake will be Justus is:

» " Non-mistaken party causeéd the mistake; OR




¥ Example: X buys a car from Y for R10 000. Y presented X with a written contract and both parties
‘'signed it. In terms of the written contract the car is sold “voetstoots™ and carries no guarantees
whatsoever. However, in order to convince X to sign the contract, Y lied to X by telling him that the car
had a 1 year guarantee. X, unaware of the exclusion clause, believed him. Since Y caused X’s mistaken
belief as to the terms of the contract, X’s mistake is justus

<+ Non-mistaken party was aware of the mistake (knew that there was no subjective consensus
between the parties); OR ‘

v Example: Y did not tell X that the car is subject to guarantee but he heard X explaining to his wife that
the car has a 1 year guarantee. Since Y was aware of X’s mistake, X mistake was Justus.

* Non-mistaken party should as a reasonable person have been aware of the mistake (a reasonable —-
person would have realized that there was no subjective consensus between the parties); OR '

v Example: X was a foreigner who did not understand English well and Y was aware of this fact so as a
reasonable person should have realized that X would not have known that the contract contained a
“voetstoots” exclusion clause nor what such clause meant

« | the mistake was otherwise excusable, :

= This category is most controverstal and it has not been settled whether, and in what circumstances a
mistake can be excusable. Two possibilities have been mooted:

{a) Non-negligent mistakes :
If the mistaken party was not negligent in making the mistake the mistake may be excusable

) CASE: Lake v Caithness 1997, EPD

{ » Facts: C was a farmer who had just heard that he was serjously ill and was worried what would become

of his family and employees after his death. He therefore told his neighbour L (whom he had known for -
a long time} that he wanted to sell his farm. The neighbour brought him a written offer to buy the farm
and in the offer the buyer was identified as L Trust (family trust of which L was one of the trustees). C -
did not read the offer carefully and therefore did not notice who the buyer was. He signed the offer
and thus concluded the contract for the sale of the farm to L Trust but when C discovered the buyer
was the trust and not L personally he tried to escape from the contract of sale. According to C, he
never intended to sell the farm to a trust as he wanted to sell it to L personally because he trusted him.
This was a unilateral essential mistake as there was no consensus on who the parties of the sale would
be . -

¥ Court held: C’s mistake may be excusable because of the surrounding circumstances. C was seriously ill

and in a state of despair about the future, and a reasonable person could have made the same mistake
in the_circumstances. C could therefore use a defence of Justus error in this case (and.escape the -

contract)
~» Note:-the case was decided on exception and the court did not made a final finding on this issue. The

case was referred to a trial court to decide whether the mistake was really excusable,

(b} Mistake Caused by Third Party .
»  If a third party caused the mistake the mistake may be excusable. .
*  This point has not been settled in our law and the SCA left the question open in Saambou-Nasionale v
Friedman 1979, AD _ '
{ : = General rule: & mistake will not be Justus if the mistaken party was negligent or careless in making the
mistake -
A ) » Diedericks v Minister of Lands: The court held that even if there had been an essential mistake, M's
mistake was not Justus since he had been careless. He could have avoided the mistake by taking
moderate care - if he had read through the lease contact before entering into the sale, he would have
- - -—-  become aware of the relevant clause.” ~ : T T T

CASE: Allen v Sixteen Sterlihg Investments 1974, D&CLD

- wd poly way he efale ageal P.




SUMMARY OF JUSTUS ERROR
STEP 1: Decide who the mistaken party is

Two ways to determine this:
(1) Which party’s intention differs frorn the declared agreement? He/she is mistaken
(2}, Which party wants to escape from the declared agreement? He/she is mistaken’

STEP 2: Can the mistaken party get out of the declared agreement?
According to the Justus error the mistaken party can escape the contract if she can prove:
(1) Mistake was causal
i not, the enquiry stops and the mistaken party will be bound to the contract
If the mistake is causal, go to next question:
(2) Mistake was essential
If not, the enquiry stops and the mistake party is bound to the contract
If the mistake is essential, go to next question: )
(3) Mistake was justus
Mistake will be Justus if;
(a) Other party was aware of the mistake; OR
(b) Other party should as a reasonable person have been aware of the mistake;
OR . !
(c) Other party caused the mistake; OR lolz V (o nrets
{d) (possibly) Mistake was otherwise excusable (lack of neglrgence/ 3 party
misrepresentation)
if the mistake is justus the mistaken party can escape the contract
If the mistake is not Justus the mistaken part is bound to the contract . ' . .

REASONABLE RELIANCE APPROACH
The reasonable reliance theory {doctrine of quasr mutual assent).looks at the facts from the \newpomt
: of the non-mistaken party
- = The non-mistaken party will be able to enforce the contract if he reasonably beheved that there was
subjective consensus between the parties
~=-- The reasonable reliance theory is aimed at determining whether the non- -mistaken party can enforce
the contract
»  The contract will be valid if the followmg requrrements have been met:
1) Mistaken party treated the impression that he ‘subjectively agreed to contratt AND -
2) Reliance on this impression by the non- mlstaken party-ANB—-o et ——— e
- 3) The reliance was reasonable ‘ : :

1) Mistaken party created the impression that he subjectively agreed to the contract
- gTher%_is adifference ggéemeeq%m Jmistaken.pa ygsﬁsubjectgiye intention.and.t h,g-deglaratroﬁ
- = ‘By’his conduct,. istaken:party.created. the Ampression: that tlrere 18, subJectwe ‘Consensus between

cthepartied
v ExamQT X signs a contract in terms of which he buys a car voetstoots from Y. Sub}ectwely X does not
intend the clause to form part of the contract but by signing the document he creates the impression

that he is willing to be bound by the clause

2} Reliance on the impression )
- = .Non-mistaken’ rty.must actually have relied on the impressron created by ! the mistaken party’s

’ declaratlon

L. ¥ Y Example®

' the above examplewY must honestly beheve'that X intends to buy the car voetstoots
= if the non-mistaken party is aware of the other party’s mistake there is no rehance by the non- m:staken
party
.= If he attempts to enforce the declared agreement, he is said to be’ "snatchmg at the ‘Bargain? SO/\CLP ?clﬂ lewn
{knowingly and dishonestly trying to take advantage of the other party s mistake) v Dgp paGlO lany
= Since there is no reliance the mistaken party will not be bound to the declared agreement and the ﬂ

contract will be invalid.



CASE: Sonap Petroleum v Pappadogianis 1992, AD
> Facts: 5 and P entered into a finance lease in terms of which S was financing a deal for P to acquire a

property. The agreement was supposed to provide for a lease of the premises for a period of 20 years -
after which P would be the owner of the property, however when S submitted the written offer to P the-—
period of the lease was accidentally given as 15 years instead of 20 years. P, fully aware of the
discrepancy, readily accepted the 15-year lease period as it meant that he would acquire ownership of
the property sooner. When S realized the mistake and tried to change the lease period to 20 years, P
refused. .

> Court held: S was the mistaken party since his declaration (written contract of lease of 15 years)
differed from his true intention (that he wanted to lease it for 20 years). There was therefore a
misrepresentation of contractual intention by 5 however P knew that S wanted to tease the property for
20 years and not 15 years. P had not honestly relied on the impression created by § signing the
contract. P was “shatching at the bargain” - even though he knew what $’s true intention was he was
trying to enforce the written contract. Because there was no reliance by P, S was not bound by the

written contract.

3) Reliance must have been reasonable
= - Even if the non- mxstaken party honestly relied on the mistaken party’s declaration, he must also prove

that his reliance was reasonable, hence that a reasonable person would also have believed that there
was subjective consensus between the parties

CASE: National and Overseas Distributors v Potato Board 1958, AD

ReMlavia dn o mitobe st be Yeascuodol (jusbu)

o,

The non-rmistaken party’s reliance is NOT reasonable is:
(1) He caused the mistaken party’s mistake
(2) Areasonable person would have been aware of the rmstake QS\—(‘H Ny Lg/’r)

CASE: Steyn v LSA Motors 1994, AD _
Peasarable, perion augnd Yo noe beewt cimarre, o] I
wislulie .
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SUMMARY OF REASONABLE RELIANCE APPROACH
" STEP ONE: Decide who the mistaken party is

Two ways to determine this; ’
Which party’s intention d]ffers from the declared agreement? He/she is

mistaken
Which party wants to escape from the declared agreement? He/she-js——— [ - e -

~ mistaken ' _

STEP TWO: Can the non-mistaken party enforce the contract?
The contract is valid {non-mistaken party can enforce it) IF; - - )
(1) Conduct creating incorrect impressmn of the mistaken party’ .
. intention '
if not, the enqurry stops and the non- mlstaken party cannot enforce the

contract

i0



Ta

<

If the mistaken party’s declaration differs from her true intention, go to next
step:
{2) Actual reliance by the non-mistaken party

If the non-mistaken party did not rely on the declaration (was aware of the
TSLaRE}, (Ne ENgQUITy SLOps and tie Contact Cannot 0 EnfoTCed.
if the non-mistaken party honestly believed that there was consensus
between the parties, go to next step:

{3) Non-mistaken party's reliance was reasonable.
If a reasonable person woutd also have believed that there was subjective
consensus between the parties, the non-mistaken party can enforce the
contract -
If the' non-mistaken party’s reliance was not reasonable, he cannot enforce
the contract. His reliance is not reasonable if:
A reasonable person would have been aware of the mistake LS\%’#’\ N

RELATIONSHIP BETWEEN JUSTUS ERROR AND REASONABLE RELIANCE THEORY

There is a large degree of overlap between the Justus error theory and the reasonable reliance theory
In terms of both approaches, the contract is invalid if: ~

Non-mistaken party was aware of the mistake {realised there was no subjective consensus); OR

Other party should as a reasonable person have been aware of the mistake; OR

Mistake was caused by the non-mistaken party

For this reason the two approaches are sometimes regarded as two sides of the same coin: the Justus
error theory explains when the mistaken party will not be bound and the reasonable reliance theory
explains when the non-mistaken party will be able to enforce the contract

However, the two approaches differ in one respect: )

Justus error theory offers an additional ground to escape the contract {in that the mistaken party will
not. he ‘bound if his mistake was otherwise excusable not negligent or misrepresentation by a third
party)

In ‘stich situations the two approaches may give d:fferent results in that the mistaken party will be
bound if the reasonable rellance theory is used but that the contract will be invalid if the Justus error.

theory is applied. 5

T Examgle Lake'v Caithness - in terms of the reasonable reliance thédr'j; the seller would be bound:

He misrepresented his intention (by-signing the-contract of sale he created the impression he was
willing to sell to the trust)

The other party relied on the misrepresentation (buyer actually believed that the seller was willing to
sell to the trust) -

The other party’s reliance was reasonable (a reasonable person would also have belteved this and the
buyer did not cause the seller’s mistake.

In terms of the Justus error theory, the seller would not be bound because his mistake was excusable in
the circumstances (bad health and mental despair) s

The question is which approach should be followed in our law

The SCA expressed preference for reasonable reliance in Sonap Petroleum however the High Courts
and even the SCA still sometimes use Justus error approach in cases or unilateral essential error.,
Note: Must be able to apply both approaches should be applied separately to problems of unilateral
essential mistake’ ,

MUTUAL MISTAKE

MUTUAL MISTAKE IN MOTIVE (non-essential mutual rmstake)

Mutual mistake in motive exists when both parties make different’ mtstakes as to thelr reasons for
contracting

~ In terms of the rules of mistake, the coftraét’ is valid.” T T s

However, one or both of the parties may have other remedies because of other legal principles
(misrepresentation, warranties, condlttons and assumptions) :

11 .
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ESSENTIAL MUTUAL MISTAKE

Mutual essential mistake exists in two situations:

1)
v

2)

Example:

>

Both partles subjectwe intentions differ from their declared agreement, but they make different

-.._mistakes.... S

Example 1 X buys Y’s car sub]ect toa voetstoots clause. X believes voetstoots means that Y has to
deliver the car to X’s home. Y believes that voetstoots means that X has to collect the car from Y’s
home,

Contract is ambiguous and the parties have different subjective intentions
> Example 2: Raffles v Wichelhaus 1864 - A seller and buyer agreed to the sale of a load of
cotton on the ship “Peerless” which was to sail from Bombay later that year. Unknown to
them, there were two ships called Peerless sailing from Bombay that year. The buyer intended
to buy the cotton on Peerless (ship 1) which was to sail from Bombay in October, whereas the
seller intended to sell the cotton on Peerless (ship 2) which was to sail from Bombay in
Pecember that year. This is an essential mistake since the parties were not agreed as to which

load of cotton was to be sold (error in corpore)

Since there is no subjective consensus in these cases, in principle the contract is invalid,
Theoretically one could apply the Justus error theory and/or the reasonable reliance theory to these
Cases:

In terms of the Justus error theory: both parties’ mistake will usually be equally reasonable or
unreasonable

In terms of the reasonable reliance approach: both parties’ reliance will usually be equally
unreasonable {(example 1) or equally reasonable (example 2).

Raffles v Wichelhaus; The buyer intended to buy the cotton on Peerless (Ship 1). The seiler intended
to sell the cotton on Peerless (Ship 2). Both parties’ mistake was equally reasonable in the
circumstances. If there was a valid contract the court would have to chogse which ship had been sold.

If they chose Ship 1, that would be unfair to the seller. if they chose Ship 2, that would be unfa1r to the
buyer. The only fair solution would be to hold that there was no valid contract. .

12
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MAGES .

The innocent party can claim damages on its own, however it is usually claimed with other relief:

Specific performance and damages :

Example: X is a builder who buys bricks from Y for a particular job, X and Y agree that Y will detiver
the bricks on 1 July, however Y fails to deliver the bricks on the agreed date and X needs the bricks
urgently to continue with the building job and the delay costs X R1000 a day = X can request an
order for specific performance against Y to deliver the bricks and claim damages for his loss of R1000
a day until delivery is made.

Specific performance and in the event of non-compliance with the order within the stipulated
time, cancellation and damages {double-barreled remedy). '
Specific performance and in the alternative damages: the court will exercise discretion and may
refuse to grant an order of specific performance (Unibank v Absa)

Example: X sells his car to Y for R10 000 but X then changes his mind and refuses to deliver the car. Y
discovers that the same type of car will cost him R2000 more if he buys it elsewhere, Y can therefore
elect to uphold the contract and ask for specific performance and in the alternative, damages in the
amount of R2000 should the court refuse to grant an arder of specific performance.

Restitution, specific performance and damages -

Example: X sells a donkey to Y for R10 000; Y pays the purchase price and X delivers the donkey. A
few days later Y discovers that the donkey has an infectious disease which leads to one of Y’s horses
becoming sick, Y returns the donkey and cancels the contract, and he will atso claim return of his R10
000 and damages for cost of treatment of his horse for the disease. :

REQUIREMENTS FOR A CLAIM OF DAMAGES

Plaintiff must prove: .

1)

.

Breach of contract {By-the other party)

" -Patrimonial loss ,*

Causal connection between the breach and the loss (factuat causation)

" Loss is not too remote (legal causation; general and specific damages)

The onus is on the party claiming damages to prove these requirements. Once they have been proved
the onus shifts to the defendant to prove therewasa: .. . . .. : e
Duty on plaintiff to 'mitigate his losses (which he/she failed to do)

1} Breach of Contract.

2) Patrimonial Loss

. Mara debitoris; mora creditoris; repudiation; prevention of performance or positive malperformance #

 The law adopts a materfa

‘approach to loss in the Context.of contract?

rimony, hence it must cause financial loss? One cannot-claim for nons

Loss must affect one’s |

“patrimonial ldss5uch as mental suffering or pain (Administrator Natal v Eduoard)
.Once-for-all-rule: plaintiff must claim all damages, present and future loss, in one action.

It can bé"difﬁ'ci.tlt-%.fb@calc’u'latéildéé and the'courts therefore-do not insist that-the-plaintiff quantify

-his logs: recisioht ‘However, the plaintiff must produce the best evidend® that he

can to'prove thé quantuny.of his [oss. !

»

. .suffered loss theft E as ces:

indtance,”
" In'other words, thé céu

Isep Structural Engineering v Inland Exploration (,Df,fo(,l,u(é hest exclen e lD(ASS! [{)l'cz)

In satisfying the:requirements for:damagesithe pertinent question was whether JCC had suffered loss

~because of the breach by the less (failure to remove the ramps on the premises). if JCC had not#

s it wik e eRanOUa oL succoed n theipclaim for damages” - -
On the facts it was diffictilt to prove that JEC had siiffered toss The terms of the’cession wefd
uncleag. The price had remained R77 500 even though JCC refused to remove the ramps which
indicated that the vatue of the land was the same even with the ramps on it. On the other hand, it
was possible that IE was willing to pay the full price because they thought that they would be able to
claim damages from the lessee as a result of the cession. Du to.thé, conflicting evidence;the courf

found that there'was a lack of proof that JCC had suffered (655 and thus granted absolution from the

RN

a ; NataLG:nac
tenants breach, since’it.could, 315}pi_"ove;that.fthe:;.l_ancl,m,was}worth.»léss{.tozxdcngfth.-;thej-ramps,on it
{after breach) than if the lessee’had removed them (if there had beer no breach by the lessee).#

At.JCChad-suffered loss as a result oF e ™~



3) Factual Causation

Factual causation is a question of factfand the cenditio sine qua non (“but for” test) is used to askgy

whether the loss would haVé'Gecurred but for the breachof contract.p

if damage would not have occurred, the breach is the factual cause of the contract.

Previously there was uncertainty whether. the innocent party’s claim could fail or be reduced if her
partially caused his own losses due to kis own contributory negligence, however this question has ...
now been settled: - o :
Thoroughbred Breeders v Price Waterhouse: Majority held that the concept of contributory?
negligence Is foreign to the law of contract as,liability for breach of contract is based on causatin
and not'on the'parties’ relative degrees of fadlt. The legislatiré had not intended for thé
Apportionment of Damages Act to apply to claims for breach of contract, but to¥he law of delicty

If the"nhccéit p Aft ach'h éi:“iif?éﬂ%’féfi( o take reasonable stepéto prevent
further loss, the'rule'félating to mitigation of damages will apply? =

4) Remoténess of the Harm (Legal Causation)

v

* Although the' act'giving rise fo a claim for damages is breach of contract, the parties rights and duties
-are determined at the time of conclusion of the contract .

Remoteniess (legal causation) is a limiting device™ the normative element of causation.
For policy reasons'it may be occasionally be unfair to hold the guilty party liable for all the
consequences of his breach.
Example: A restaurant owner purchases 10kg of chicken from his supplier but the supplier commits
positive malperformance by delivering chicken infected with salmonella; As a result, customers get ill
and sue for their medical expenses. One of the customers that got sick was a food critic who wrote a
scathing review of the restaurant, and another customer who got sick died and his widow claimed for
loss of support. The restaurant loses goodwill and begins to make losses. The restaurant owner, as a
consequence of all his woes, loses all his hair and has a nervous breakdown. His wife is unable to
cope with the whole situation and divorces him. What damages can the restaurant owner claim from
the supplier? : ’ S -

> It would be unfair to hold the supplier liable for alt the losses and so legal causation will play

a role in limiting his Hability. '

Legal causation entails that the harm must be reasonably foreseeable at the time of énten‘ng into
the contract. *

Foreseeability is therefore determined at the time of entering into the contract.

Instead of using a straightforward test based on foreseeability to determine legal causation the courts
complicate the issue by drawing a distinction between general damages (intrinsic loss) and speciat
damages {extrinsic 1oss}). ' )

There is criticism, but this distinction is ingrained in SA law of contract

General Damages (Intrinsic [oss)

This is the normal sort of harm that is expected to flow from breach, therefore it is the natural and
probable consequences of the breach. ¢

Example: it is normal and probable that the failure to sterilize a woman will result in her having
further children which she would have to support; the cost of supporting these children is general
damages. e ) .

The harm that occurs is reasonably foreseeable’and thus not too remote. |

General damages can always be claimed by the innacent party

Special Damages (Extrinsic loss) - ‘ e
*~ Although the loss is factually caused by the breach it is unustial because of some special ’ o

circumstances or interest of the innocent party. : . S o
The guilty party would not in the ordinary course of events expect such loss in'the case of breach.

Example: A woman contracts with a doctor to perform sterilization because she suffers from high 7 o

— blood pressure, a medical condition which is aggravated by pregnancy. As a result of the unplanned

pregnancy she suffers a stroke which paralyses her and she will never be able to work again.
‘o The woman’s loss of income as a result of the stroke is special damages - not every woman )
who becomes pregnant after failed sterilization suffers from a stroke. . i e

Because spectal damages is not generally foreseeable (too remote) it is usually not recoverable,



..Mj!:

" were in fact foreseeable by the defendant

However, if the plaintiff can show on the facts that the loss was reasonably foreseeable the
damages may be claimed :

The plaintiff must prove specific facts showing why, despite the unusual nature, the special damages
However, it is not clear whether or not it is sufficient to prove reasonable foreseeability in order to
claim special damages.

There are two competing principles:

1)
2)

Contemplation principle -
Convention principle

Contemnplation principle

»  Reasonable foreseeability at the time of the contract is concluded is sufficient to claim special

damages” ‘

This is the accepted test in Anglo-American law and seems to be favoured in SA law but the case law
is unclear on this point ., _

Foreseeabilty is deduced from the subject matter of the contract, the terms of the contract and the
parties’ knowledge’of the special circumstances, e

Convention principle

S

- would be liable for such losses

Foreseeability is insufficient to claim special damagegf; ) |
There needs to be some sort of agreement (convention) between the parties that the defendant

This agreement could take the form of a tacit terms Quiwiess e fhcocuy Cff’ﬁua_,tf pistolncler, N2 (‘%Sf ot
The SCA has not finally settled which is the correct approach to follow® DoAY oprees CS\UQ cCiine

Lavery v Jungheinrich 1931: “this harm was so much in the minds of the parties as to viftually be a

term of the contract” _ : :

CASE: Shatz investments v Kalovyrnas 1976 (‘“(’GIUQM/?(J CQAU@MUGA-[UQWMC'M)

»

Facts: K found an industrial area in Johannesburg where a new complex was put up. X leased the _
premises from S and set up a restaurant/take-away place in the complex. K insisted on a term in the__
contract that 5 would not allow any other take-away place in the complex and S agreed. K invested
money in setting up his business and in the first two:months he did very well, however 5 then broke
the term of the contract by atlowing a bakery to start operating a take-away. K therefore cancelled
the contract and mitigated his loss by selling the equipment to 5. K instituted a claim against S, not
for loss of profits but for loss of goodwill. ' ) ' :

Court held: This was special damages but in the circumstances not too remote. in dealing the
remoteness, the court favoured the contemplation principle but felt obliged to follow Lavery. Court
held the convention principle was entrenched in our law. On the facts the court held that even on
application of the convention principlé the loss was not too remote. Not only had S been aware at the
time of conclusion of the contract that K would suffer a loss of goodwill if he breached the contract,
but the contract had been entered into on the basis of such knowledge, ie. § had tacitly agreed to be
tiable for such damages. ' '

CASE: Thoroughbred Breeders v Price Waterhouse

> SCA failed to resclve the convention/contemplation princib[e debate as the case dealt primarily with

general damages (losses due to theft of an employee). The claim for special damages (extra interest
on overdraft facility) failed as the plaintiff did not prove he was legally obliged to pay the interest on
he overdraft. '

t . . .
> @ Nienaber JA referred to the flexible approach to legal causation in delict and criminal law

and raised the guestion as to whether a similar test would not be appropriate in the law of contracts
so that the traditional distinctions between general and special damages and the contemplation and- --
convention tests would be simply important factors that are taken into account in the flexible test.

5) Duty to Mitigate Lbsses

-

The plaintiff who suffers damage as a result of a breach of contract has a duty to take reasonable - -
steps to keep losses to a minimum or reduce losses . ’
Example: X is unfairly dismissed for her place of employment and elects to cancel the contract. X will
have a duty to take reasonable steps to lock for other employment. h

Rule of mitigation generally applies from the date of breach. '

The onus rests on the defendant to prove that the plaintiff failed to take those steps a reasonable
person in his/her position would have taken



What is reasonable depends on the circumstances at the time and the fact that the other party. .-
caused the loss by breaching the contract. =~ '

Example: In the case of unplanned pregnancy due to the faiture to sterilize woman as contractually
greed, the court would probably hold that the woman need not mitigate her losses by having an
abortion since it would not be reasonable in the circumstances to expect her to do so.

What if the plaintiff takes steps in mitigation but they are unsuccessfutl and/or increases the loss
suffered? > Provided it was reasonabte for the plaintiff to have taken those steps, he/she can
recover loss. )

Likewise, all expenses incurred in taking reasonable steps in mitigation are recoverable from the 5~
defendant {Signature Design Workshop v Eskom Pension 2002) ’
Example: Unibank v Absa - the plaintiff is entitled to uphold a contract after repudiation by the
other party, even if it is wasteful to insist upon continued performance. Howaver the court may
exercise its discretion to refuse an order for specific performance. If the court does so the plaintiff
will only be able to claim damages. The rule that the plaintiff must mitigate his damages witl become
relevant and the court may hold that the plaintiff is unable to claim damages because it was
unreasonable for the plaintiff to insist on wasteful performance.

For exampte, if the plaintiff in Unibank had claimed damages instead of specific performance he
might not have been able to claim all the losses he suffered as a result of continuing to pay the
employee’s salary for the full remaining portion. The court may have decided that the plaintiff
should have given the employees a retrenchment package that would cost less than the salary for the
full remaining years.

- MEASURE OF DAMAGES FOR A BREACH OF CONTRACT - SUBJECTIVE AND OBJECTIVE APPROACH

>

The question is whether damages should be assessed subjectively or objectively
subjective approach: What financial losses did this particular creditor suffer because of the breach of
contract? (Take account of creditor’s personal circumstances)
Obiective approach: What would be the objective value of the performance to the ordinary person?
Example: In terms of a contract of lease, there is an obligation to the lessee to return the building to
the lessor in the same condition that it was received in, subject to wear and tear. If-the lessee fails
to do this he commits a breach of contract. The lessor intends to demolish the building; a subjective
measure of damages would find no financial loss to the lessor, Objectively however, damages woutd
be the cost of reinstating the building. .
Isep: Structural-£ngineering v Inland Exploration adopts the subjective approach, - R

- DETRIMENTAL AND BENEFICIAL CONSEQUENCES OF A BREACH

A breach of contract can have both detrimentdl and beneficial consequences,’-

To the extent that both flow from the breach and taking account of the question of remoteness, both
should in principle be taken into account to determine the net effect on the crediter’s financial
positiond . )

Example: If in a contract for the sale of a house the purchaser is given the right to accupation of the
house and the seller fails to evict the tenants, he commits a breach of contract. The tenants, whilst.
inmoccupation of the house, are liable to pay rent to the owner of the house, The rental income isa
beneficial consequence that must be taken into account in assisting the purchaser’s net loss.

Beneficial consequences are not always taken into consideration in determining damages because of
policy concerns of fairness, justice and equity. .
Example: X builds a house for Y. As a result of poor construction work {positive malperformance) the
ceiling of the house collapses and damages some of Y’s furniture. However, Y has taken out insurance
on his home and he is reimbursed for the damage to his furniture. The reimbursement is a beneficial
consequence which should as a general principle be taken into account. However, the court may

decide to ignore the reimbursement on the basjs of fairness, since Y had to pay for theinsurance. .. vooo o .

" The court may therefore allow Y to claim for damage to the furniture even though it was covered by

the insurance.

_ METHODS FOR CALCULATION OF DAMAGES

+ Damages are ordinarily assessed according to one’s positive interesse or negative interesse: .

POSITIVE INTERESSE

Breach

i

“no breach of the contract {ie had the contract been performed properly) #

Innocent party. should be placed in the financial position that he would have occupied had there beeny



Positive interesse tooks forward toward the fulfillment position of the contract

~ The calculation of positive interesse damages involves the comparison of the two positions:

Compare the hypothetical position that the innocent party would have occupied had the breach not
occurved and the actual position now occupied because of the breach.

Example: X buys a stud bull from Y at its market value of R10 000 in order to mate with his cow. The
bult is impotent and worth only R4C00 so Y has committed the breach of positive malperformance. X
elects to upheld the contract and claim damages.

CompareX’s actual position with the hypothetical position had the breach not occurred. The actual
position is that X paid Y R10 000 but got a butl worth R4000 so X is R6000 poorer because of the
breach, The hypothetical position is if there was no breach of contract X would have paid R0 000
and got a bull worth R10 000. Further, if X’'s cow had mated with a healthy bull X would also have a
calf worth R1000 (assuming you can prove the mating and birth of the calf would have been
successful). X would therefore have been R1000 richer if the contract was properly fulfilled.
Consequently, to place X' back in the position that he would have occupied had there been no
breach of ‘contract, X would be entitled to R7000 in damages from Y {R6000 + R1000).

NEGATIVE INTERESSE

Wrongdoing .
o The innocent party should be placed in the financial position that he would have occupied had there

been no wrongdeing {delict or fraudulent or negligent misrepresentation) that induced the contract,
I the wrongdoing had not occurred, the innocent party would not have entered into the contract
Therefore you place the fnnocent party in the position that he would have been had he not entered
into the contract ' . ' ‘
Negative interesse damages therefore look backwards toward restoring the status quo ante (as if
there had never been a centract) . :

The calculation of negative interesse damages invelves the comparison of the hypothetical position

-that the innocent party would have occupied had the wrongdeing not occurred (had the contract not
. been entered into) with the actual position now occupied because of the wrongdoing.

Example: Y fraudulently told X that the bull was capable of mating and this caused X to buy the buil.
When X finds out the truth he decides to uphold the contract and claim damages from Y. Compare X's

‘actual position with his hypothetical position had Y not lied about the bulls’ position because of the

breach. Actual pesition is X paid Y R10 000 but got a bull worth R4000 and therefore X is R6000
poorer.'The hypethetical position is that if there was no-fraud X would hot have enitered into the
contract to buy the bull and his financial position would have remained unchanged. X can therefore
claim R6000 from Y. ' _ :

X cannot claim the R1000 for the calf because negative interesse damages are aimed at putting X into
the position as if there had been no wrongdoing (as if he had not entered into the contract) and if
there had been no contract he would not have gained a calf. )

The difference between positive and negative interesse is the wrang that one is dealing with.

In positive interesse one is dealing with breach and in negative interesse one is dealing with a
wrongdoing that induced the contract.

In both cases one compares a party’s actual position with the hypothetical position.

In principle, the law of contract awards damages according to positive interesse however it may be
possible for an innocent party to claim his negative interesse in certain situations.

", There are three methods that can be used to calculate damages:

k-]

1. Differential approach*

2. Concrete approach*

3. Anglo-American approach . . : .
All three methods are aimed at the same result which is to compensate the innocent party for the
losses he suffers as a result of the breach ’ : o )
The innocent party’s actual position (after breach) with the hypothetical position he/she would have
been in if the contract had been properly performed. )
The different methods group the losses and gains differently L

- 1} Differential Approach

&

Straightforward apptication of the principle of positive inferesse s
Compares the innocent party’s actual financial position (alf actual losses and gains) with his
hypothetical financial position if the centract had been properly performed (losses and gains he
would have had if there had been no breach)
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» Difference between actual position and hypothetical position is the innocent party’s damages
s There is a slight differerice in the calculation when the contract is upheld as opposed to when it is
cancelled:

Contract upheld

* Take into account performance actually given and received (actual position) and pef_formances that
should have been given and received (hypothetical position)
*  Actual position: use the value of the performance in possession and not what was actually paid

Example: X sells a car from Y for R10 000. The market value of such a car is R12 000, however it turns out that
the car has faulty brakes {positive malperformance) and thus worth R9000 only. X elects to uphold the
contract

X's AP: Take account of performances actually given and received - X paid R10000 but received a car worth
R9000 so he is R1000 poorer because of the breach ‘

X’s HP: Take account of the performances that should have been given and received - X should have paid R10
000 and received a car worth R12 000. X would have been R2000 richer if the contract had been properly
performed. .

X’s damages are therefore R3000 (AP of R1000 + HP of R2000)

Contract cancelled )
o  Parties must restore any performances actually received before damages are calculated
= When you work out the actual position of the innocent party, do not include performances actually
_given and received in calculation. . _

¢ However, when you work out that hypothetical position you must include the performances that each
- party should have given and received. _ .

* Reason is that damages are aimed at placing the innocent party in the hypothetical position he would

have been in if the contact had been properly performed

Example: X elects to cancel the contract $o he would be under a duty to return the car to Y and Y will be

under a duty to return the R10 000 to X. : .
X’s AP; Performances actuatly made are not takedi into account because they are returned. X's financial
position is unchanged because of the breach ’

. .X’s HP: X shoutd have paid R10 000 and received a car worth R12 000. X would have been R2000.richer if the
“contract had been properly performed. ‘ ) : T

X's damages are therefore R2000 (AP of RO and HP of R2000)

) SUMMARY
(1) Determine actual position (now)
If the contract has been cancelled, leave out performances actually given and received
(2) Determine hypothetical position (if contract had been properly performed)
: {3} AP - HP = damages '
¢ This approach can be time-consuming but it is most reliable since it does not depend on correct
classification of losses under various headings, as required by other methods.

2) Concrete Method
e  Shortcut method te calculate damages ‘
e Aims to calculate positive interesse but is simpler to use . :
s Instead of doing a full comparison of the innocent party’s actual and hypothetical positions, court
loaks at each type of loss to determine whether it is claimable

- ..® .. Four types of losses the innocent party can suffer: .
1} Losses in relation to performance
2) Conseguential losses
3} Lost profits

4)  Wasted expenses (not claimed in térms of concrete method) e e e el

¢ Innocent party’s loss is the sum total of categories 1, 2 and 3 _ : 7

e Inorder to calculate the innocent party’s damages the beneficial consequences of the hreach must
also be taken into account _ —

»  The innocent party’s gains as a result of the breach must be subtracted from his losses.
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Formula in terms of concrete method
Losses relating to performance

+ Consequential losses

+ Total profit

= Total losses

- Beneficial consequences
§|_ = Total damages claimable

1) Losses relating

+
L3

to performances
; valu “of perfon)

ances Sctualiyaren:
T sy ey S e
ofhétical performances)#

i e
xd:by. the-innocént party:

contrdct was property performed:(hyp

o mphify calclation, ftems that are duplicated are ignored

" The resultis that losses in relation to performances are calculated differently if contract is upheld
than when it is cancelled.

- Example: X bought a horse from Y for R10 000 for breeding purposes however the horse was infertile and as a

Contract cancelled- _.

~{hypothetical perfermances) -

result the horse is only worth R4000. If the horse had been fertile it would have been worth R11 000,
Contract upheld

HP: Received R11000 (horse} = -Gave-R10006-(price) duplicated

AP: Received R4000 (horse) ~Gave-R18-000-{price) duplicated ‘

Since the price paid by X is duplicated under both the actual and hypothetical positions, these two items

cancel each other out. 5
X can therefore claim the items that are left - the difference between the performance tat he should have

received and the performance actually received;
X's loss is therefore: R11 000 (should have received) - R4000 (actually received) = R7000

HP: Received R11000 (horse) Gave R10000 (price)
AP: Received-R4000-thorse) -GaveR10600-(price) both returned

Since all performanées attually given and received have to be returned when the contract is cancelled, the
only items left in relation to perférmances are the performances that should have been given and received

X can therefore claim the difference between what. he sh_ouid have received and what he should have paid:

X's loss is therefore R11 000 (should have received) - R10000 (should have paid) = R1000._

% In terms of the concrete method losses in relation to performances are the_reforé calculated as
follows: .

Contract upheld: performance that should have been received - performance actually received
Contract cancelled: performance that should have been received - performance that should have
been given in return : :

2) Consequential [osses (damnum emergens)

% Further expenses and losses caused by ti;le breach, which would not have been incurred if the #
contract had been properly performed, ¢ :

v Example: X builds a house for Y at a price of R500 000. The construction work is defective (positive
malperformance)-and as a result the ceiling collapses onto Y causing him injury. His medical costs are
R5000. This loss is caused by the breach; if the construction werk had been properly done Y would

- not have been injured.

()

S o
g o

3) Lost profits (fucrum cessans)

% - Incorne, fruits and profits that the innocent party would have received if there had been no breach. »
- ¥ Example: X has a delivery business and as a result of defective repair work by Y {positive :

malperformance) the van breaks down. During the time the van is being fixed X cannot use it to make
deliveries, He would have earned R10 000 in that time from making the deliveries. The profit is

v Example: A beer factory sells 100 crates of beer to a store for R10 000 and the store will sell the beer
to its customers for R15000. However, it will cost'the'store R500 to transport the beer from the
factory to the store. Before any performance is made the beer factory.burns down and is-therefore -
unable to supply the beer. The profit (income the store would have earned) is R15000.

i



4) Wasted expenses and opportunities foregone

- . Py
L

>,
o

v

Expenses incurred as a result of the contract which are wasted as a result of the breach

These are not claimed as they are not a result of the breach; there is no factual causation and to
compensate for this would be to overcompensate the plaintiff,

Example wasted expenses: X has a delivery business and as a result of defective repair work by Y
{positive malperformance) the van breaks down. X had to pay his driver a salary of R3000 during the
time the van was broken even though he could not use hlm to make deliveries. The cost of the
driver’s salary was wasted because of the breach. —

Example opportunities foregone: M is offered a job as a full time lecturer at a University but is
currently working at a taw firm. She leaves her job at the law firm and accepts the job at the
University, which pays much less than what the law firm pays. If the University breaches the
employment contract she cannot claim damages of the difference in salaries because he leaving her
old job {rejecting) amounts to an epportunity foregone,

Note: These expenses would have been incurred (and opportunities given up) by the innocent party in
any event, even if the contract was properly performed. -

The innocent party does not suffer any loss in relation to wasted expenses and opportunities foregone
(AP and HP are the samg)

Therefore, no damages can be claimed in relation to this category in terms of the concrete method.

. Beneficial consequences of a breach

{ .

v

Beneficial consequences falt into two main classes: saved expenses and income gained.

Saved expenses: Expenses the innocent party would have incurred if the:contract had been properly
performed (HP) but which he did not actually have to pay as a result of the breach

Example: A beer factory sells 100 crates of beer to a store for R10 000 and the store will sell the beer

- to its customers for R15000. However, it will cost the store R500 to transport the beer from the

factory to the stere, Before any performance is made the beer factory burns down and is therefore
unable to supply the beer. The profit (income the store would have earned) is R15000 2 If the
contract had not been breached the store would have had ta give the beer worth R10000
{(hypothetical expense) to their customers in order to earn the lost income of R15000. However, as a
result of the breach, they no langer have to give the beer. In addition, they no longer have to spend.

* R500 in transporting the beer from the factory. The store has therefore saved R10500 in expenses as

a result of the breach.

Income gained as a result of the breachs income that the innocent party actually recei\red but would'
not have received if the contract was properly performed, :
Example: Where a house is sold but the seller fails to evict the tenants, the buyer receives rental
from the tenants (AP). If the contract had been properly performed (tenants had been evicted), the
buyer would not have received this income (HP). The buyer has therefore received income as a resutt

of the breach.

Note: beneficial consequences of the breach wr[l always show a gain (innocent party was better off

than before).
In order not to overcompensate the innocent party, these gains must be set-off agamst his losses as a

result of the breach
Once the losses have been determined, you must reduce the claim for damages by subtractang all the
beneficial consequences of the breach.

SUMMARY
(1) Determine losses as a result of the breach

Total loss = losses relating to performances + consequential losses + lost proﬂts

- If upheld: performance should have received - performance actually-received- B
If cancetled: Performance should have received - performance shoutd have given

" (2) Determine gains (beneficial consequences) as result of breach
Total gains = saved expenses+ income gained because of breach
{3) Subtract total gains from total losses. e
Damages = total losses - total gains. : :
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*  Parties are free to exclude remedies frbm thej i i fes i
e form a penalty claise; <=+~ T Contracts and may include certain remedies in
¥ . Definition: Apenalty clause provides that in the eventof a breach the breachi i ‘
L i e T oot ik Pl N R i a
cific penal i is Ustially &S of Taney. POPRI. I pay
Reasons for using a penat clause
s (\Can eliminate the difficulty of proving loss and the uantum thereof; one can thus aveig
; _P?ﬁ_ﬁ%jﬁ?ﬁmﬂﬂiﬁgﬁqﬁmiﬁéspét:tﬂ:f;a;élam;;esic!airr‘i ! thus avoidh _
. @One can ;ggt;around,ﬂre;[egal‘._ﬁmits;of damages’(such as the mitigation rule and problems of
remoteness)by claip}fqg .F’? penalty under the penalty clause o
. g:n gﬂ% arigh Wg:lé;;;rf.d@f@gg; . for non-patrimoniallosses’caused by breach of contract
o n actinFerrorem: ¢o thetho ught of the.penalty hanging over a par ’s head discous
o EommiLE%s & Bieach of Aapraiy 7SI CVSr 2 partys head discorages tim
: o@Can berefit'the debisr by spelting out the risks to which:he Is exposed: (promotes certainty)? This
o~ advantage will not accrue whérs, a5t I usitially the'casé; “thé contract reserves the right for the
{ creditor to claim either the penalty or the damages. '
CONVENTIONAL PENALTIES ACT 15 OF 1962 ,
* Aesealtvdwgeﬁ%b%mfm;ﬁtoumedemrma!lyrfﬂnepenaltyss out of proportion to tie
sactual losses suffered by the creditor,) -
v " Exariiple; We agree to a penalty of R5 miltion if you do not complete my house on time.
However, the only loss | suffer is inconvenience and the cost of renting another house for a- -
manth (R10 000). - ’
®  For this reason penalty clauses are subject to the Conventional Penalties Act which aims te
pmteet-deb-tars—againstunfairpenﬁl‘tﬁ‘élé‘ﬂgési'
Definition (s1): . .
The Act defines a penalty clause as: S : e o . =
1) Aclause in the contracts which provides that on breach of the contract/ | . T

- : 2) .One party:willj-makq:pqgffqr'mandet;tﬂ;another;ﬁiy paying a’siim 6f money or delivering or
© lperfomiing'something) LR
3) This peiformarice must be/intended by.the parties either.as a penalty or as liquidated damages,
The court. interprets this as meaning that the clause must either be intended to act in terrorem
or as a pre-estimate of loss. i ‘

Section 4 ' .
< _ * 54 also includes forfeiture clauses in this ambit of the definition.
ix *  Aforfeiture clause s a term “whereby it is provided that upon withdrawal from an agreement by

a party thereto under circumstances specified therein, any other party thereto shall forfeit the
right to claim restitution of anything performed by him in terms of the agreement, or shall,
* Notwithstanding the withdrawal, remain liable for the performance of anything thereunder.”

forfeiture clause.

- ® _ Therefore, forfeiture clauses are penalty clauses 7 k e e

"= National Credit Act 34 of 2005: prohibits certain types of forfeiture clauses in credit agreements

[s90(2)(i)). ' :
*  If the forfeiture clause is forbidden in terms of the National Credit Act the clause will be void

’ -Consguence-s of Penélt_y Clauses
Wy, clayise,as defined will be.enforceable’

h ;,S 1:\.23'1

e

» “52(1): one cannot mmverbothmg;;ie;ﬁii@%ﬁﬁfag}lagés‘ e

penalty. They are mutually exclusive, /

™o 3 e
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. oo Additiona{ly.i}ini_éss.,thewcbntlhctzexpressly provided, one caninof recover damagesmsteadofthe



= 5 522) one%ngg;ngmgaw l{er;alty,,clausemijereoneamep cepis or is obliged to accept a defective’
s s perfgrmance unless a penalty clause ates that it ca) i
eSS tancas. penatyc {158 SXpressly states that it can be enforced irr
" 53: where the penalty is markedly out of proportion to the preiudi ] ftor thi
“COUTtMAY rediice this benalto fa b oF Propottion to the prejudice suffered by the creditor th
court'miay rediice thie penalty to be fair'in the circumstances? o ¢
" Il?ft; or:zsj: on the penalty debtor’to prove that the penalty is out of proportion to the prejudics
e . )
® " Prejudice suffered by the creditor: a Subjecitivg‘testﬁwhidn1isnctﬁmiue¢mim&concept of
damagesizz 2 breach of contract =M;iw::iEiSTMtlﬁﬁiMEpfﬁﬁﬁe'taiy interests_ "
= 1:‘ m;lugre:_,. sentimental losses, convenience, future losses and remote losses that are caused By
e breach ~
= N§f€: this is a discretion and the court may refuse 1o reduce the penalty clause even if it is
disproportionate to the prejudice suffered by the creditor.

contract, the withdrawal is not a breach and this there is no penalty in terms of the Act.

%+ Clauses pemmitting restitution and/or cancellation after breach are not penalty clauses but spell
~Qut the normal consequences of breach.

& éﬁ@cceieraﬁon;clause:_lstipulates that on default, all outstanding instalments are immediately due
have paid in the first place. The only difference is that you now have to pay everything at once,
rather than over a period of time. , ' .

v Example: | have to pay R10 000 over 10 months. | pay the first 2 months on time but am late with

the third payment so the acceleration clause detenmines that R8000 must be paid in a lump sum,

- ltis not a penalty clause since R8000 would have had to be

ot

© 1hn alcelerition elaie Wolild be'a}

bt fiave.ise of the money? . : -
to pay R12 000 over 12 months with interest at 10% pa. At the end of the first
month X will pay R1000 plus interest of R100 (R12000 x 10% x-1/12). At the end of the first moith,
the payment of R1000 plus interest ¥s later so the acceleration clause wilt make the remaining
capital amount of R10 000 payable immediately. If, in addition, the clause requires that the
monthly interest; that would have been payable with each monthly payment, must also be paid,
the clause wilt be a penalty clause. Interest is a payment for use of a sum of money over a period
of time. In this case, we have to pay the interest without the use of the meney over the
remaining 10 months. The clause is therefore a penalty clause.
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Aedilitian Remedies )
= Additional remedies will be availabte for misrepresentation by the seller in a contract of sale
*  These remedies are available if the seller made a dictum et promissum (misrepresentation about the
qualities of the merx).
= The aedilitian remedies take two forms:

3) Actio redhibitoria
4) Actio quanti minoris

v" Example: X bought a car from Y for R100 000 as a result of Y's false statement that the car was a 2004
model (dictum et promissum). In fact the car is a 2003 model which is worth only R80 000. X can claim
that the purchase price be reduced to R80 000. In other words, Y must repay him the R20 000.

RESTITUTIO IN INTEGRUM

= Thein nt‘partyﬂhas an election, to claim restitutio in mtegrum in cases of misrepresentation®

»  The contract is therefore voidable
»  This remedy entails the setting aside of the contract and return of performances already given

a) Misrepresentation . o
= The misrepresentation must comply with all the elements set out above’

b) By the other party to the contract or his agent .
“  The contract can only be set aside if the other party (or his agent) was responsibie for thé
misrepresentation ¥
» If the misrepresentation was made by.a an. mdependent third party’ the mnocent party wilk not be
allowed to claim restitutio in Integrum but may be able to claim delictual damages from the third

¢) Fundamental ‘
=  The contract can; only.be setaside if the, mlsrepresentatlon was fundamental (innocent party would not
have contracted 4t all without the misrepresentation) and not if it was merely 1nc1dental (dofus dans) 7

- Loss of Right to Rescmd

Election
: = The innocent party will therefore lose the nght to rescind (set aside the contract) :f she elects to”

uphold the ‘contract:
» “Such election can be done expressly or by conduct which clearly md:cates that she mtends to uphold

the contract, such as by continuing to carry out her side of the contract T

= However, if there is another reasonable exp[anatlon for her conduct she will not lose her nght to-set
aside the contract’ &

* A meyge delay to exercise the right to rescmd the contract does not automatically mean that the right is
lost {Momtm' v-Glowmee ) .

»  However, if the delay causes the“other party to reasonably believe that the innocent party elected to
uphold the contract, she will lose her right to cancel {as a result of the doctrine of estoppel)}

Incapa(:ltv to Return Performance
= Asa genz;al rule, a[l performances recewed in terms of the contract must be returned if the contract 1?
rescinde
= The court will therefore, .generally not grant restitutio in integrum if the innocent party is unable or‘
unwilling to return.perform caived by her, 7
=  However, there are exceptions to the rule:
= |nability to restore performance is not due to her own fault: -
1) Deterioration of the asset is due to an 1nherent defect inthe asset
~2) Perishables
3) The object perished when used for the purpose-and manner in which it was intended
4) The object perished due to circumstances outside the control of the innocent party

= If she was enriched by receiving the performance; she will have to compensate the other party to the

extent of her enrichment )
= If her inability to restore pérformance is due to her own fault she wrll be obhged to givé the other party

.. the monetary value of the performance as compensation-- - - = e




CASE: Dibley v Furter 1951, CPD
¥ In relation to the right to rescind, the court held that there was no unreasonable delay from which one

coutd draw an inference that the plaintiff had elected to abide by the contract. The plaintiff had done
nothing that was inconsistent with an intention to cancel the contract. The right of rescission is only
lost if the plaintiff, through his own fault, is unable or unwilling to restore that which he received in
terms of the contract or he has parted with the merx in such a manner that he has no substitute that he
can offer to return in its place.

> In this case a cow and a stove were received as part of the farm. Before the plaintiff discovered the
graveyard on the property, the cow died and the stove was sold. With regard to the stove, the court
held that the plaintiff was entitled to return instead the 45pounds that he received for the stove. With
regard to the cow, its death was an inherent risk in farming and there was no negligence on the part of
the plaintiff whatsoever.

DAMAGES IN DELICT
= |f the innocent party suffered losses as a result of the misrepresentation he will be entitled to claim
delictual damages to compensate him for the losses, provided the following requirements are met:

a) Wrongful conduct
= The wrongful conduct would consist of the misrepresentation

b) Fault :
“w  Delictual damages can only be claimed if the party making the misrepresentation acted with fault

= Aclaim for delictual damages will therefore only be available for fraudulent (intentional)

) misrepresentations
= Delictual damages cannot be claimed for innocent misrepresentation

c) Loss
= The party claiming delictual damages must have suffered patrimonial loss as a result of the

mlsrepresentatlon

d) Causation

.= The innocent party’s loss must have been caused my the misrepresentation

=" This can be either:
= Fundamental mlsrepresentat:on (dolus dans) - the innocent party would not have contracted at all 1f

- -not for the misrepresentation .- = -
» - Incidental misrepresentation (dolus incidens) - the lnnocent party woutc! st:lt have entered into the

‘contract if there was no misrepresentation but would have contracted on d:fferent terms

CASE: Baver v Frost 1991, AD :
Facts: B manufactured chemical products, including a type of weed-killer. B’s representatlve told F that the
weed-killer could be applied to certain areas of F's farm by a helicopter without damaging the adjacent crops. -
These crops were damages when the weed-killer was applied. F claimed dehctual damages for the losses from B

on the basis of misrepresentation,

*mllm,» LY apDiidont \’b i f‘ea:mﬂwdp shws\a IS Wu&cxj
t/\JCUuUJ Eond2ian tj seindoy [t clAdus uﬂtw\dmt c/

B [y e I TreDiRge w%‘g,« 2 @nowf wold ndf “f

N ccwmdut*
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Delictual damages can be claimed from a third party if he was responsible for the misrepresentation

Measure of damages
*  The innocent party’s loss is determined according to her negative interesse
= Damages are calculated by comparing his actual financial position with his hypothetical financial
-~ - position if there had been no misrepresentation
= We therefore have to distinguish between fundamental and incidental misrepresentation

Fundamental Misrepresentation
*  The innocent party would not have contracted at all if there had been no misrepresentatiorf
= Damagés must therefore | place him/her in the position as if there had been no contract’

If the innocent Qartx rescinds {sets amde) the contract 4

" Before damages are calculated all performances atready received in terms of the contract must be
restored (restitution) # ,

. Damages be the losses not made good by the return of performances, namety:

Wasted éxpenses (reliance mterest)

2. Consequential losses (indemnity interest)” '

' v Example 1: X bought a house from Y for R500 000. Y negligently misrepresented to her that the
house was structurally sound and X spent R50 000 on legal costs to transfer the house into into
her name. When she moved in however, one of the walls collapsed due to a structural defect
and destroyed X’s fumiture worth R10 000. If X rescinds the contract, the house must be
returned to Y, and X will receive back the R500 000 he paid. X can claim R50 000 for the legal
costs (wasted expenses) plus R10 000 for the furniture {consequential losses)

If the innocent party chooses to ughold the contract?

The parties will retain all performances recezved The innocent party may claim the following as damages:
1) Wasted expenses;(reliance. interest)”
2) Consequential {osses. {indemnity interest)
3) Difference in value of performances actually given and received (restitution interest)

-
.

v Example 2: (see example 1} If X upholds the contract she retains the house and cannot get
back the price she paid. X can therefore claim R100 000 (difference between actual value of
~ the house ahd the purchase price) as well as R50 000 for the legal costs {wasted expenses) plus
R10 000 for the furniture (consequential losses)
= If the market value of the_Lperformance that was. recewed cannot be determmed the courts may use the
costs of ie Hring the' berfonnance to calcu{ate damages? e

CASE: Ranger v Wykerd 1977, AD
> Facts: R (buyer) bought a house with a sw:mrmng pool from W (seller) for R22 000. W fraudulently
“misrepresented that the pool had no defects, in fact the pool leaked and R would never have bough the
house if he knew the pool leaked. However, he elected 'to uphold the contract and claimed delictual
damages from the seller.
> lIssue: What was the amount of the buyer’s loss as a result of the- mlsrepresentatmn?

. »  Court held: _The normal rule to determine the buyer’s loss,was to calculate the difference between the
purchase of the. house and thé actual vallie'of the hoisé with the defective pool# However, it was
not’possible to determine the market value of the house with the defective pool, since no market
existed for such houses (nobody wanted to buy a house with a leaking poot). In this case the loss should
be determmed by usmg the: reasonably costs of repamng the pool (R1000}.

Incidental Misrepresentation < %

N . _
= The innocent party.would stll%av s}contracted if no mtsrepresentatlon had ‘been made, but he woujd
_ have contracted on different term ,

N ;u_g erms of the actual contract ‘with his hypothetlcal,,a
posmon,.lf,,he,had entered.,mto ‘the. ﬁctwna[:contrac

= Interms of this principle, the innocent party can claim the difference between, his, Aactual performance
and the performance that;he wou[d have given.in 1 ter ictional contract.”

* Inaddition, the innocent party can claim consequenual_losses ,{I indemnity interest). .

#  However, he will not. be able to claim wasted expenses, (rehance mterest) since he would have entered

into the contract anyway . —
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v Example 3: (see example 1) If X had known about the structural defect he would still have bought the
house, but he would only have paid R400 000 for it. X can claim R100 000 {difference between the
actual price and price he would have paid if no misrepresentation had been made - fictional contract),
as well as R10 000 for the furniture (consequential losses). However he would not be able to ctaim R50
000 for the legal costs (wasted expenses) since he would have spent it anyway.,

= Inprinciple the innocent party must prove that the other party would have agreed to the fictional
contract but this may be difficult to prove :

*  Our courts resolve this probtem by assuming (unless otherwise proved) that the other party would have
agreed to accept the true value of his performance if there had been no misrepresentation

v Example 4: In example 3 above, the court will determine the true value of the house {the house and the
structural defect). If the true value of the house is R400 000 the court will assume that Y would have
agreed to sell it for R400 000 if there had been no misrepresentation. X will therefore be able to claim
R100 000 difference between the actual price and the fictional price)

v If the true value of the house is R450 000 X will only be able to claim R50 000 (difference between
actual price = R500 000 and the fictional price = R450 000) unless X can convince the court that Y would
have accepted a lower price. ’

COMPARISON OF REMEDIES
»  Each of the remedies have their own set of requirements.
= The main differences between the requirements for the remedies are:

Fundamental vs incidental misrepresentation _
s Restitutio in integrum can only be claimed for a fundamental misrepresentation but not incidental
¢ misrepresentation ' ,
Delictual damages can he claimed for both fundamental and incidental misrepresentations:

Fault : ) .
= Fault is not a requirement. for restitutio in integrum so restitutio can be claimed for intentional
~ (fraudulent), negligent or innocent misrepresentations. .~ ‘ '
*  Delictual damages can only be claimed for a fraudulent or negligent misrepresentation but not for .
innocent misrepresentation _ o t

2. Loss is-not a requirement for restitistio in integrum?so the innocent party can therefore rescind the -
contract even if he did not suffer any loss as a result of the misrepresentation

= However in order to claim delictual damages the innocent party must prove that he suffered loss
because of the misrepresentation ’ i

Misrepresentation by the other party to the contract
®*  Restitutio in integrum can only be claimed if the other party {or his agent) was responsible for the
misrepresentation. ] " ]
= If a third party made the misrepresentation the innocent party witl not be entitled to rescind the
contract :
»  Delictuat damages can be claimed from any person who is responsible for the misrepresentation even if
the wrongdoer was not a party to the contract

RELATIONSHIP BETWEEN MISTAKE AND MISREPRESENTATION*

- There is a close relationship between mistake and misrepresentation ' _
Amjs;gpgesfentatign consists of conduct creating a false impression, which is a mistake in the mind of the
contractual party”

Al[""r'hm’representa_tions therefore cause mistakes, however not all mistakes are caused by misrepresentations”{for

-example a party’s own carelessness or inexperience can cause a mistake) .
A misrepresentation can cause two types of mistakes: ' ‘ © e

1) Mistake in motive _
— = __Amistake in motive only relates to the reasons for contracting
= Interms of the rules relating to mistake, the contract is valid
*  The innocent party. will therefore not be able to escape the contract on the basis of mistake
»  However, the innocent party will still be entitled to his remedies for misrepresentation:

12
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" . THIRD PARTY MISREPRESENTATIONS -

. Mistake in motive

=  For fundamental mlsrepresentatron by the other contractuat party, he will be entitled to restitutio in
integrum

= For fraudulent or negligent misrepresentation he will be entitled to delictual damages from the person
who made the misrepresentation

2) Essential {(material) mistake
=~ An essennal rmstake isa causa[ mistake that leads toa lack of subjectwe consensus between the

* partiesy

= If the essentjal mistake was caused by a. mlsrepresentatlon by the other party the contract will be
iffvalid in terms of the | rules relating 1 to mistake. ¢

= .In addition, the innocent. (mistaken) party is entitled to remedies based on misrepresentation’
(restitutio and ‘délictual damages)

MISREPRESENTATIONS AND EXCLUSION CLAUSES
= The distinction between a misrepresentation causing a mistake in motive and a misrepresentation
causing an essential mistake becomes very important if the contract cohtains an exclusion clause.
excluding liability for misrepresentations. +
= Misrepresentation cannot be used to escape the contract.
= Example: "No representatlons other than those expressly contamed herein, have been made by efther

party”

Mistake in motive
% If the misrepresentation only caused a mistake in motive the contract is valid '
= The innocent (mistaken) party will be bound by the exclusion clause and will therefore not be able to
claim his remedies based on misrepresentations.
=  However, the parties cannot exclude liability for a fraudulent misrepresentation

Essential (material) mistake
= [f the misrepresentation caused an essential mistake, the contract (or exctusion clause) is invalid {void
ab initio)
= The innocent party w1[i be able to clazm hlS remedles based on mrsrepresentat:on

" CASE: Du Toit v Atkinson’s Motors 1985, AD ) .
_ This is a perfect example of how the two remedies overlap : N

> The seller made two misrepresentations to the buyer:

(1) A misrepresentation as to the year model of the car. This misrepresentation caused a mrstake in
motive. If this was the only miisrepresentation-made by the seller, the buyer would have beén bound o .
the contract, including the clause excluding the seller’s liability for misrepresentation.

{2) A misrepresentation as to the exclusion clause {by non-disclosure). The seller had a legal duty to point
out the exclusion clause since it was an unexpected clause. This misrepreséntation caused an essential
mistake (no subjective consensus on the terms of the contract) which was justus because it was caused
by the seller,

> The contract was therefore invalid (void ab initio) and the buyer was therefore not bound to any terms
of the contract (including the exclusion clause). The buyer could therefore use his remedies for
mlsrepresentahon .

¥ An essential mistake does not necessarily lead to invalidity of the entire contract
> If the mistake relates to a term (exclusion clause) whtch can be severed from the rest of the contract,
the rest of the contract will stand 5

= [f the innocent party was induced to enter into a contract asa result of m:srepresentatmn by a third
party, his remedies are limited

= Since there is still sub]ectlve consensus between the parties, the contract is valld the innocent party
will not be able to escape on the basis of mistake.

= In principle he still has remedies based on mlsrepresentat:on however the restitutio is only available if
the other contractual party made the misrepresentation :

= His only remedy would therefore he a clarm for delictual damages agamst the th1rd party.

P
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CASE: Karabus Motors v Yan Eck 1962, CPD

> Facts: V bought a car from K but A (third party) misted V about the year model of the car. V tried to set

»

>

aside the contract on the basis of the misrepresentation

Court held: V was not entitled to claim restitutio in ihtegrum since the other party {K} was not
responsible for the misrepresentation .

The rules relating to mistake did not help V either as the misrepresentation by X caused a mistake in
motive only. The contract was therefore valid since there was still subjective consensus between V and
K. However, V would be able to sue X for delictual damages, provided he could prove fault and loss.

Essential Mistake

In these cases there will be no subjective consensus hetween the parties

It is unclear whether the contract will be valid in terms of the rules relating to mistake ™~

In terms of the reasonable reliance theory: the contract will be valid because the other contractual
party did not cause the mistake

. In terms of the Justus error theory: the contract may be invalid because the mistake was excusable

{this point has not been settled in our taw}
The only remedy for misrepresentation would be a claim for delictual damages

14
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CASE: Extel Indystrial v Crown Mills 1999, AD

LW

Improperly Obtained Consensus

INTRODUCTION

Although consensus has been reached, it may have been obtained in an improper manner

Example: A agrees to sell his house to B because B threatened to hurt A’s children if he did not agree

X buys a car from Y because Y told him it was a 2004 model while it is really a 2003 model

If the contract was formed because of improper behaviour of one of the parties, it is in principle valid

but the innocent party has the cheice of setting it aside and may in addition, have a claim for delictual

damages. .

= Currently our law recognizes four specific categories of improperly obtained consensus, each with its
own set of requirements

a n (\I

Misrepresentation _
= Misrepresentation occurs when one of the parties is induced to enter into the contract by words or
conduct that creates a false impression :
v Example: A buys a car from B because B told him the engine had been overhauled in the previous month
however the engine had never been overhauled.

Puress
= Duress occurs when one of the parties is induced to enter into the contract by threats of harm
v" Example: A donates his car to B after B threatened to harm A’s daughter unless he does so

Undue influence
= Undue influence occurs when a person improperly exploits the influence he has over someone else so as
to induce that person to enter into a contract :
v Example: A s ill and worried what will happen to his family after his death. A’s priest convinces him
that in the circumstances it would be best to donate his farm to him, which A does

Bribery of agent

~ = This occurs when a party enters into a contract as a result of a secret bribe given to his agent or
representative. - S

> Facts: C manufactured food products and ought several shipments of sausage casings from E. Unknown
to G, E had bribed two of C's employees to influence C.to buy the sausage casings.from E rather than
another supplier. When C found this out, it refused to pay E. o '

»  Court held: The contraCt of sale betwéen C and E was voidable at the choice of C since C was an
innocent party and its agreement had been improperly obtained. C could therefore set aside the
contract

= The dividing line between these categories is not always clear. For example, the difference between
‘ undue influence and duress is often a matter of degree )
= Example: X threatens to leave his wife is she does not sign an ANC; is this duress or undue influence
¥ For this reason it has been suggested that instead of these categories our law should recognize a
general ground of improperly obtained consensus '
= Van Huyssteen argues that a centract should be voidable on the ground of abuse of circumstances (one
party exploited the circumstances leading to the contract in a legally reprehensible way)
Examples of abuse of circumstances:
*  The parties had unequal bargaining power and the stronger party exploited it to get an unfair
: advantage in the contract :
=  One party unconscionably exploited the other party’s needs, such as by charging a thirsty man for water
*  However, such general ground is not recognized in our law (BOE Bank v Van Zyl) and a person who -
claims that consensus has been improperly obtained has to rely on one of the four recognized grounds.
= "Additional grounds may however be developed by our courts from time to time (Extel Industrial v
Crown Mills) . a

REMEDIES FOR YOIDABLE CONTRACTS L o ' .
=  Acontract that has been formed because of the improper behaviour of one of the parties is voidable
*  Voidable contracts must be distinguished from void contracts




Void/invalid contracts
=  The contract is invalid (void ab initio) because one of the requirements for validity of the contract has
not been met ' ' '
®  The contract never existed; it does not create any legal rights or duties and can never be enforced

_ Yoidable contracts. . . ’

= These contracts are potentially void; one of the parties has a choice whether or not to have the
contract declared void

= If the innocent party chooses to uphotd the contract it is entirely vatid and may be enforced like any
other contract :

=  However, if she chooses to set the contract aside, the contract becomes invalid.

Restitutio in integrum (rescission and restitution) ) ]
*  The remedy of setting aside a voidable contract is called restitutio in integrum (return to the previous
situation)
= [t’s purpose is to (1) undo the consequences of the contract and (2) to place the parties in the legal
position as if there had never been a contract.
The effects of this remedy are: ' :
The obligations created by the contract become invalid; there are no longer legally enforceable rights
Any performances already received in terms of the contract must be returned . ’
Note: The effects of this remedy are not the same as cancellation of a contract on the basis of breach
of contract ’
Rescission operates retrospectively to completely undo the consequences of the contract ]
*  Cancellation on the grounds of breach of contract does not completely undo the consequences of the
contract as certain rights and duties can still be enforced despite cancellation {accrued rights}
= Inaddition, there is still an obligation to compensate the innocent party by way of damages for any
losses caused by the breach ‘ ’ #

Delictual Damages in a Contractual Context

= The improper conduct which led to the formation of the contract will usually alsc constitute a wrongful
act for the purposes of delictual liability o '

*. Provided all the elements for a delictual action are present, the innocent party will be able to claim
delictual damages from the wrongdoer : :

*  Delictual damages are aimed at undoing the consequences of the wrongful act’

= The damages are therefore calculated according to the plaintiff’s negative interesse (financial position
had there been no wrongful act) : &

+

MISREPRESENTATION =~~~ =

A misrepresentation is a pre-contractual statement or conduct which createsa false impression in the
mind of a contractual party and which influences his/her decision to contract

v Example: X takes his cellphone to be repaired but Y the owner of the shop tells him it cannot be
repaired and X will rather have to buy a new cellphone, which he does. In fact; X’s phone could have
been repaired cheaply and easily. :

= - Itis important to distinguish misrepresentation from contractual terms

= Statements of fact made during the course of negotiations are-usually not regarded as terms.of the
contract

»  Consequently, if they prove to be untrue, they will only give rise to the remedies for misrepresentation

*  However, it is possible that the parties intended these statements to form part of the terms of the

-~ contract - ‘ S : _ T

* Insuch a case, the statements can either be a warranty or a condition/assumption

* If a statement is a term of the contract there are special tegal consequences

Warranty o o ) : e 4 <2 e
| * - If a party guaranteed the truth of the statement, he will be guilty of breach of contract

= If the statement proves to be untrue ->the remedies for breach 6f contract will be available.

Condition / assumption - e e
= if the statement is a condition or assumption of the contract, the validity of the contract is still .
dependent on the truth of the statement. . ) ‘ ' . .
= If the statement proves to be untrue Sthe condition/assumption will fail and the contract will lapse.
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Example
v Y buys a stud bull from X for R10000 in order to mate with his cow. X told Y that the bull was fertile but

- 1t turns out to be infertile. X was aware of this when he sold the bull to Y {fraudulent misrepresentation
by X). Y would never have bought the bull if he had known the truth -

v"If X’s false statement is merely a misrepresentation <Y has the remedies for misrepresentation
{restitutio in integrum and negative interesse damages)

v"If X guaranteed the bull’s fertility >X's failure to deliver the bull will also amount to breach of
contract (positive malperformance) and Y will be entitled to specific performance or cancetlation and
positive interesse damages for breach '

v If the contract was made subject to the assumption that the bull was fertile Sthe contract will fail
because the assumption was untrue. The contract is therefore not enforceable and any performances
received must be returned. However, Y will not be able to claim damages since there was no delict and -
no breach of contract

TEST for determining whether a statement is a term of the coentract
- = Consider the intention of the parties
* Asarule of thumb, a pre-contractual statement will become a term of the contract if it is repeated in
the contract jtself ) -
v Example: X and Y entered into a written contract of sale. The written contract states that the bull was
fertile. The statement will generally be regarded as a term of the contract and the court will interpret
the contract to decide whether it was 3 warranty or an assumption

FRAUDULENT, NEGLIGENT AND INNOCENT MISREPRESENTATIONS :
*  Misrepresentations can be classified according to the state of mind (fault) of the person making the
misrepresentation : .

Fraudulent (ihtentional) misrepresentation _
= The person making the misrepresentation knew the statement was untrue and that it would influence
the other party’s decisian to contract :

Negligent misrepresentation :
= The person making the misrepresentation did not know that the statement was untrue but the 5
reasonable person would have realized it e —

Innocent misrepresentation o . o ‘
=- The.person making the misrepresentation did nbt know that it was untrue and a reasonable person

would aimgt_nav_.e__real_ized e

Example

*  Xbuys a stud bult from Y after Y incorrectly told her that the bull was fertile

* If Y knew hat the bull was fraudulent ->the misrepresentation is fraudulent .

* Y honestly believed that the bull was fertile but a reasonable person would have been aware that it
was infertile ->the misrepresentation is negligent (a reasonable person would have tested the bull
before selling it . o : o

*  IfY honestly believed the bull was fertile and a reasonable person would also have believed it >the
misrepresentation is innocent (Y tested it but it showed the bull was fertile)

=  Fault in the form of intention or negligence is not a requirement for rnisrepreSentatibh in general,
however fault does play a role in determining which remedies are available to the innocent party

ELEMENTS OF MISREPRESENTAT!ON

A statement or conduct creating fatse impression will only amount to a misrepresentation is all the following
requirements are met; B} C o e S o s
- 1) False representation o

- —2)- Offact — - -

3) Which was intended to induce the contract
4) Actual inducement (causation) ]
5) " Materiality = — v




CASE: Novick v Comair Hoidings 1979, WLD

The party seeking to avoid a contract on the ground of misrepresentation must prove the following elements of
the case: ’

:
(©)
(d)
(e)
(f)

that the representation relied upon was made : :

that is was a representation as to fact. A promise, prediction, opinion or estimate or exercise of
discretion is not a representation as to the truth or accuracy of its content; it can however, often be
construed as a representation that the person making it is of a particular state of mind

that the representation was false...When a prediction, opinion or estimate is relied upon, what must be
shown is not merely that it was, at the time when it was expressed, of the person who expressed t
that it was material in the sense that it was such as would have influenced a reasonable man to enter
into the contract in fssue : '

that it was intended to induce the person to whem it was made to enter into the transaction sought to
be avoided ’ )

that the representation did induce the contract...does not mean that the misrepresentation must have
been the only inducing cause of the contract. It suffices that one of the operative causes which induced
the representee to the contract as he did

1) Faise Representation

There must be conduct which created a false/incorrect impression in the other party's mind.
Usually this will take the form of positive conduct {active misrepresentation)

Examples of active misrepresentation:

X sells a car to Y and tells him that the car is a 2004 model. The car is actually a 2003 made!l

Y buys a jacket from W’s shop. W displayed the jacket with those made from ‘genuine leather although
it is made from synthetic leather. By displaying the jacket together with the genuine leather jackets, W
created the impression that it was also made of genuine leather

A misrepresentation can also take the form of negative conduct - failure to remove a false impression if
there was a legal duty to act (misrepresentation by non-disclosure/ silence)

Examples of misrepresentation by non-disclosure:

Xsells a car to Y but fails to tell Y that the car has been in a serious accident and that the chassis is
bent. This will be misrepresentation by silence if X had a legal duty to disclose this- T

V is employed as a cashier by W and V fails to inform W that he was previously convicted of stealing
from his employers. This will be misrepresentation by silence if V had a tegal duty to disclose this. -

2) Of Fact - | :
= Only facts can be untrue or incorrect _ Con LR e LR T
= Our courts generally hold that the misrepresentation must refer to something-that-can be factually - -

CASE: Feinstein v Niggli 1981, AD

established .

Opinions or predictions L .

Earlier cases held that an expression of opinion or prediction could not give rise to an actionable
misrepresentation : '

Examples: “I'think that this is.a good unit trust to invest in”

The price of gold will rise in the next three months

However, in Feinstein v Niggli the SCA held that a statement of opinion genefaliy entails at least one
implied statement of fact, namely that the person expressing the opinion honestly holds (believes) that
opinion. ' ' "
In addition, the opinion could also imply a representation that there are facts on which the opinion is

" based

If the person did not honestly believed his opinion.or the implied statement as to the existing state of
affairs, there will be a misrepresentation.

> Facts: N bought a business from F. Before they entered into the contract, F told N that the business

would generate enough profit in future to cover N’s payments to F as well as N’s living expenses
(opinion/prediction as to future profit). N later found that the business was not as profitable as__

predicted by F, He wanteéd to set aside the contract on the basis of F's misrepresentation.

Court held: Although F’s statement was a prediction or opinicn, it also entailed two implied statements.

of fact: (1) Implied representation that at present the level of turnover was substantial {earning
substantial profits) and (2) An express representation that he believed if the level of turnover was



maintained its net income would be sufficient to cover the quarterly instalments and living expenses, F
was guilty of misrepresentation and his appeal was dismissed. “A statement of expectation or a
statement in the future tense may impliedly say something as to the existing position and so import an
implied representation” i _

The representations were intended to and did induce the respondents to purchase the business, F

- wanted to get rid of it and N did not know about its profitability. His representations that the business

was making substantial profits contributed towards inducing them to pursue the proposition to
concluding the contract.

They therefore relied on F’s opinion and that it constituted a misrepresentation. The contract was as
such, revocable.

Extravagant statements
rather as “puffs”

A puff is a statement that will not mislead even a gullible person

Examples: Stud deodorant makes you irresistible to women; Wishy-washy powder makes you clothes
whiter than white )

praising a product will generally not be regarded as misrepresentations but

The question whether the statement amounts to a mere puff or whether it is a misrepresentation
depends on the (1) form of the statement and (2) surrounding circumstances,

CASE: Phame v Paizes 1973, AD

>

“Relevant considerations could include the following: whether the statement was made in answer to a
question from the buyer, its materiality to the known purpose for which the buyer was interests in
purchasing, whether the statement was one of fact or of personal opinion and whether it would be
obvious even to the gullible that the seller was merely singing the praises of his wares, as sellers have
ever been want to do”

ended to Induce Contract

3) Int

The party making the misrepresentation
other party’s decision to contract. : :
This is not the same as saying that he must have been aware that the statement was untrue {fraudulent
misrepresentation) ) '

It will still be a misrepresentation
other party’s decision to contract

must have realized that his stat'ement would influence ther

as long as he realized that the statement would have an effect on the

-4) Actual Inducement (caiisation)*

v Amisrepresentation will only be actionable if it induced {caused( the other party to contract on the

terms that he did
In other words, a misrepresentation is only legally relevant if it is causal:

* Inducement consists of two elements:

1) The innocent party actually believed the misrepresentation

2} The innocent party contracted on the terms that he did because of the misrepresentation
¢ Note: The test for inducement is subjective and enquiring into the innocent party's state of mind and not what
i the reasonable person would have done '

Causal misrepresentation can take two forms:

1)

- 2) .

v

Fundamentatl misrepresentation - the innocent party would not have contracted at all if he knew the

truth (dolus dans) !
Incidental misrepresentation - the innocenit party would still have contracted if he knew the truth but

on different terms (dofus incidens)

Example: X buys a car from

Y for R100 000. ¥ telts him that the car is a 2003 model while in fact it is a
2002 model: ’ : : -

~ If X would not have bought the car at all if he had known the truth, this is a fundamental

misrepresentation i :
If X would still have bought the car but he would have paid R80 000 for it, this is an incidental
misrepresentation. | , :

if the misreépresentation was not causal, the misrepresentation is legally irrelevant and the innocent .
party will have no remedies. )




N

CASE: Bird v Murphy 1963, D&CLD

»

»

Facts: B saw that M was selling his Mercedes Benz and decided to buy it if M was willing to accept an
offer of R2 600 for the car. When B approached M to buy the car, M told him it was a 1957 model but it
was a 1933 model. When B discovered the truth he sued M for the misrepresentation.

Court held: B did not have a claim against M because on the facts it was clear that he had made the
decision to buy the car for RZ 600 long before M made any misrepresentation to B. M’s
misrepresentation did not influence B’s decision to contract as h would have bought the car anyway.

5) Matenahty

The misrepresentation must be material in the sense that a reasonable person would also have been
induced to contract by the misreprésentation {objective test for materiality)

If a reasonable. person would not have been misled by the misrepresentation or it would not have
influenced his decision to contract, the misrepresentation does not give rise to any remedies

The requirement of materiality is somewhat controversial but it is useful to distinguish between puffs
and misrepresentations.

However, the requirement does become problematic when a person intentionally exploits the gullibility
and/or inexperience of the other party by making a fraudulent misrepresentation.

CASE: Lourens v Genis 1962, TPD

>

Facts: |, a farmer, wanted to drill bore-holes on his farm. G told him that his son had X-ray eyes and
that he could see water under the ground. L agreed to pay G and his son 15 pounds to point out a place
where he could bore and find water, The boy pointed out a place where he said he could see water 200
feet under the ground and that the plaintiff would get at least 300 gallons of water per hour out of it. L
had paid the money and had bored there, but obtamed practically no water, L sued G for :
misrepresentation. #

Court held: L could not claim on the basis of m1srepresentatmn as no reasonable person would have
believed G’s representation. if L believed it he had caused his own {oss by his unreasonable stupidity

" The requn'ement of materiality in the case of fraudulent misrepresentation has been criticized as
requiring materiality in this context is putting the sullible at the mercy of an unscrupulous fraudster

~ CASE: Orville Investments v Sandfontem Motors 2000, TPD

>

- misrepresentation,.as long as the innocent party | herself was misted. : .

The court held that the requirement of materiality did not apply to fraudulent misrepresentation and
the innocent party can sue even if a reasonable person would not have been misled by the

- The decision in Orville has not been confirmed by the SCA and so the Tssue cannot be reée'r:ded as
) settled in our law .

NON DISCLOSURE' MISREPRESENTATION BY OMISSION

L7
o

Silence or faflure to disclose information will usually not amount to a misrepresentationeven if it

" creates a false i impression in the mind of the other party.

However, if there was a legal duty to disclose the mformatwn the fallure to do so will amount to a

misrepresentation by omission (non-disclosure)
The test for determining whether there was a lega[ duty to disclose is the legal convictions of the

community.

" Although there is no closed list, such duty has been recogmzed in the followmg situations:

- Contracts uberrimae fide (contracts of utmost good fazth) impose a duty to disclose any relevant

information to the other party

Examptles:

»

"Insurance contracts: the person taking out the insurance (the insured) has to disclose’ any facts which
--may have a bearing on the risk undertaken by the‘insurer, even if the insurer does not specifically ask.

him about this. For example, if the insured’s house has been burgled 5 times in the past month, he
must disclose this to the insurer

‘Partnership contracts: Partners have to disclose mfon"natlon which may have an impact on the working

relationship or the trust between the parties, even if not asked about this: For example, if a partner
was previously convicted of fraud he has to disclose this to his partners

Agency contracts: An agent must disclose to the principal any benefits that he may receive from the -
transaction or any conflicts of interest. For example, if an investment broker will receive a commission



from an investment company if he invests the principal’s money with them, he must disclose this to the
principal. :

The seller of goods has a duty to inform the buyer of any latent defects in the merx of which the seller
is aware. '

--A latent defect is an abnormal quatity in the merx which renders it useless or less useful for the ~

purposes for which it was bought or for which it is normally bought
Latent implies that the defect is hidden
This duty is only applicable for contracts of sale

CASE: Dibley v Furter 1951, CPD

»  Facts: D (the buyer) bought a farm from F (the seller) on which D planned to live and farm. The farm

»,
o

had a graveyard on it which had been used until quite recently before the sale. However, the graveyard
was no longer visible since the land on which it had been built had been ploughed over. The seller was
aware of the existence of the graveyard but did not telt the buyer about it. When the buyer found out
about the graveyard he wanted to rescind the contract. The buyer tried to argue that the graveyard
constituted a latent defect and that the seller had a duty to disclose it to him

Court held: A latent defect must diminish or destroy the usefuiness of the thing sold for the purp'ose for

which it has been sold or for which it is commonly used. The test for usefulness of the thing sold is
objective (its usefulness would be diminished or destroyed for everyone and not just the particular
purchaser concerned). The graveyard did not amount to a latent defect as the graves did not materially
destroy or impair the usefulness of the property (it could still be used to live on and for farming}

When a positive statement, which was only a half-truth, was made. The statement is true on its own
but it creates a false impression because other relevant facts are net disclosed

CASE: Marais Ediman 1934, CPD

>

o

P )

«

Facts: M bought a farm from E but before the sale was concluded M asked E about the water yield of a
particular borehole. F told M: “I have pumped...water [from that borehole] for 3 vears...day and-night if
it was necessary, and it never failed”, However E failed to mention that the three years of pumping had
occurred 14 years earlier. : . ) o
Court held: E had misled M by telling him a half-truth. The statement by E created the impression that
the 3 years of pumping had taken place recently and the statement therefore amounted to a
misrepresentation, : - :

When a positive statement was made and circumstances change so that statement is no longer true

CASE: Mayes v Noordhof 1992, CPD

>

Facts: M (the buyer) bought land from N (the seller) and during negotiations M asked N whether there
were any informatl housing settlements in the area. The seller told him that there were no such
settlements and the statement was true at the time. However, before the contract of sale was -
concluded, N was informed by the municipality that an informal housing settlement would be
established in the area. N failed to disclose this fact to M. ) : '

Court held: This was an instances of fraudulent non-disclosure as N knew that it was important to M
whether there was an informal housing settlement in the area. He made a previous positive statement
that there was non and his failure to disclose that the circumstances had changed created the.
impression that the previous statement was still true. : '

A Duty to disclose unexpected terms to a contract -»see mistake

When a matter falls within the exclusive knowledge of one of the parties and “honest men” would
recognize a duty to disclose this knowledge in accordance with the legal convictions of the community,

A matter falls within the exclusive knowledgt—j.j of a party if jj-racticaily speaking, the other partycould

- only get thie information from him,

CASE Diﬁfey 4 Fu"r'terr 1951 CPD -

>

Court held: Even though the existence of the graveyard was not a latent defect the seller still had a

legal duty to disclose it to the buyer. The existence of the graveyard was a peculiar fact and the seller
should have realized that potential buyers might not want to buy the farm if they knew about the

- graveyard. The buyer did not have any knowledge of the graveyard, nor did he have any reason to

suspect it existed. This resulfted in the seller having an unfair advantage over the buyer,



o

>

In order for them to bargain on an equal footing the seller had the duty to disclose the existence of the
graveyard to the buyer. This was fraudulent misrepresentation by the seller since he deliberately kept

silent.
The justification of the decision seems to be that the seller had exclusive knowledge of the existence of

the gravevard.

The question is whether in a practical business sense he was the only source of the information for the

other party.
Even if the other party could theoretically get the information from another source, the court will take
into account what could reasonably and practically be expected from the other party in the

circumstances.

CASE: Waller v Pienaar 2004, CPD

>

Facts: W bought a house from P and the house was prone to cracking because of the condition of the
soil underneath the house. The seller {P) failed to disclose this fact to W, even though he was aware of
the problem. When W sued him on the basis of misrepresentation by non-disclosure, the seller argued
that he did not have a legal duty to disclose the poor condition of the soil to W, According to the seller
this fact did not gall within his exclusive knowledge since W could have discovered it by reading an
engineer’s report filed with the local municipality which report was available to the pubtic,

Court held: Requiring the buyer to inspect the municipality’s file before conclusion of the sale would
have been expecting too much from him. In a practical business sense the seller was therefore the only
source of this information for the buyer. The matter therefore fell within the seller’s exclusive
knowledge. . :

It is not enough that the matter falls within the exclusive knowledge of one of the parties
A duty to disclose will only arise if “honest men” woulld recognize a duty to disclose the information
{Absa Bank v Fouche) ‘

Absa Bank v Fouche 2003, 5CA

CASE:
S

Facts: F rented a safety deposit box from A and left her valuables inside the box. Thieves broke into
the bank and stole the safe containing the safety deposit box. F’s valuables were stolen so she sued A
on the basis of representation by non-disciosure. According to F, the security system of the bank was
inadequate in several respects as inter alia the bank did not have motion sensors inside the bank to .
detect people moving about when the bank was closed, nor did it have a security guard watching the
premises at night). F would never have rented the security box is she had been aware of these facts.
She argued that A had a legal duty to disclose these facts to her, L

The court accepted the information about the bank’s sectrity fell within thei exclusive knowledge
however the issue was whether the legal convictions.of the community placed a legat duty on the bank
to disclose. : .

Court held (majority): The test for establishing wrongfulness in a pre-contractual setting is the same as
that applied in the case of a non-contractual non-disclosure {Bayer v Frost). The test to be used is the
legal convictions of the community (Carmichele). In a contractual setting non-disclosure has been
synthesized in a general test which takes account of the fact that it is not the norm that one
contracting party need tell the other alt he knows about anything that may be material. A party is
expected to speak when the information he has to impart falls within his exclusive knowledge and
that the right to have it communicated to him would be mutually recognized by honest men in the
circumstances. ’ '
Exclusive knowledge is knowledge which is inaccessible to the point where it’s inaccessibility produces
an involuntary reliance on the party possession the information: an honest person, embedying the legal
convictions of the community. An honest person would have reatized that security was not tight but the
likelihood of a break in occurring at that time was not high. There was no duty on the bank officials to
disclose the information about the security measures and if there had been their conduct would be
fraudulent misrepresentation. '

Minority: Found in favour of Fouche as there should have been a duty on A to inform her. It was
negligent misrepresentation which caused her loss. - . - SR .

REMEDIES FOR MISREPRESENTATION

Misrepresentation gives rise to the usual remedies for improperly obtained consensus

1) Restitutio in integrum -

. 2) Delictual damages __
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UNREAD DOCUMENTS

Unilateral essential mistakes often ocour becay 7 i i
: se i
contractit enth 7 a party did not read a document containing

These situations are so common that spedific rules have been d ) i
eveloped to deal with them
There are two sets of rules depending on whether the document was signed or not:

Caveat subscriptor rule

®*  Dotument was signed by the mistaken part

Ticket case ruleg :
= Document was not signed by the mistaken party

*  These rules are actually just an application of the general principles relating to unilateral essential
take and bath can be explained in temns of the Justus error theory and reasonable reliance theory,

CAVEAT SUBSCRIPTOR
= “Let the signatory beware” '
* A person signing a contractual document bears the responsibility to make sure that he is aware of the
terms contained in the document )

% General principle: a party who signs the document containing contractual terms will be bound to those
terms even if he did not read them :

= Burger v CSAR: “Itisa sound principle of law that a man, when he sighs a contract, is taken to be
botmd by the ordinary meaning of the words which appear over his signature”

»  Reason for this 15, his conduct in staning the document ¥s generally taken as an indication that he

intended to consent ta the terms in the document {reliance by the other party)

= This rule applies even where the signatory did not subjectively intend to be bound to all or some of the
terms contained in the document. : ' ' _

v Example: X signs a wiitten cell phone contract without reading it and one of the clauses provides that
the cellphone contract can only be terminated after 3 years, X was unaware of this clause and would

‘not have entered Into the contract if he had known about 1t. in terms of caveat subscriptor X is bound

to the clause despite the unilateral essential mistake {one party, causal and dissensus) '

The rule can be explained in terms of the rfules relating to uniiate_réi_.esgential mistake:

* = "if the signatory is wiling to be bound to the tnréad terms without knowing what they were, he isbound

on the basis of actual subjective consensus -
*  if the signatory is willing to.be bound to the unread terms but he signed anyway, he will generally be
’ bound in terms of both the Justus error theory and reasonable retiance theory.
o Justus error: will be bound because his mistake was not Justus (acted carelessly or negligently
in signing the contract without reading it) )
- o Reasonable reliance: will generally be hound because of the non-mistaken party’s reasonably
retiance on the signatory’s signature as indicating consent to the terms

. CASE: Bhikagee v Southemn Aviation 1949, EPD
>  [Facts: Bsigned a ticket to charter a ptane from S. The ticket B signed contained a clause exempting the

airline from Uability if the flight was delayed. B alleged that he was not bound to this term as he had
not subjectively consented and acrording to B he had seen the clauses on the ticket but did not fmow
what they meant since he could not read Engtish. .

~ » Court held: B is bound to the exemptiéi clause on the basis of caveat subscriptor. He knew that the
document contained terms of the charter and should therefore have made sure what the contents of
the document was before signing. The fact that B couldn’t read English was not an excuse as he could

have asked his companion to read to document to him. By signing the document without, knowing'what

the contents were, he took the risk of being bound to all the terms contained in the document

CASE: George v Fairmead 1958, AD™ , :
> Facts: G went to stay at F's hotel and the receptionist gave him a register to sign, unbeknown to him
the register contained a clause excluding liabitity for theft. Certain items were stolen from his reom.
> Court held: He was bound to the exclusion clause as his mistake was not Justus and he was negligent as
the exclusion clause was right above where he signed. .o .
¥ G wasmistaken and it was an essential mistake relating fo the terms and animus contrahendy,




~—— EXCEPTIONS TO THE GENERAL RULE

= These can also be explained in terms of the Justus error theo i

. T Iy and reasonable reliance theo
The party who wants to escape will be successiul in arguing that his mistake was Justus whf[erythe part
who wants to keep the contract will not be able to show his reliance was reasoneble d

1) The other party knew about the mistake

«  If the other party was aware that the mistaken party di - .
: y did not read the document and that he
intend to be bound to the terms, the mistaken party will not be bound. at he did not

2) The other party shoiild, as a reasonable person have known about the mistake
= ifla reasonable person in the position of the non-mistaken party would have realized that the signatory
chti Eot br:addthe document and that he did not intend to be bound to the tenmns, the mistaken part witl
not be boun : .

3) The other party caused the mistake
* [If the non-mistaken party caused the mistake by misteading the signatory as to the nature or contents
of the signed document, the mistaken party will generally not be bound
= The non-mistaken party’s misleading conduct is called a misrepresentation, which can either by active
risrepresentation or by sitence/non-disctosure:

Misrepresentation by positive conduct ' ;
= Aparty actively says or does something to mislead the other party ¥
Examples: '
¥ The non-mistaken party told the signatory that he was signing just as a receipt but the receipt contains
contractual terms . .
v The non-mistaken party told the signatory that the document contained only the terms that were
previously discussed between the parties. In fact, the document conitains different or additional terms
o - In both cases the siznatory will not be bound because the other party misted him as to the
effect of the document. B .

Misrepresentation by silence
= = . Takes place when a party did not actively do something to-mislead the other party, but he had a legal. . ..
duty to act in order to prevent the other party from being misled | ' -

v"  Example: X sells his house to Y during winter and knows that the roof leaks in summer when it rains. If
there was a legal duty to disclose this fact to the buyer a failure to do so would constitute a
misrepresentation by silence. .

= The decisive question is whether there is a legal duty to act and if so, the failure to act will amount to
misrepresentation and the mistaken party will be able to escape the contract - ‘

s |f there is no legal duty to act there will be no misrepresentation and the mistaken party will be bound
to the contract ' :

= The question whether there was such a legal duty to act is determined by the legal convictions of the
community . )

= Although the case law is not abways consistent on this point, it appears that such a duty may arise in
two situations in the context of the caveat subscriptor rule:
{1} Document is misleading in itself - . ~ : , o
= |f the form of the document could easily lead a reasonable person to make a mistake as to its nature
or contents, the other party has the duty to take positive steps to inform the signatory of the true
nature or conterits of the document

" CASE: Brink v Humphries 2005, SCA S

% Facts: X Company applied for credit facilities with H. B signed the credit apptication in. his capacityas
director of X company. The credit application contained a clause binding B as surety for any debts of X

company to H. B had not seen the clause binding him as surety when he signed the document. Hsued B—— S

as surety for X company's debts.

Issue: Was B bound to the clause binding him as surety for the company’s debts? .

Court held {maijority): The law recognizes that it would be unconseionable for a person to enforce the
" terms of a document where he misled the signatory (intentionally or not) and where sucha ™

misrepresentation is material the signatory can rescind the contract because of the misrepresentation

provided he can show he would not have entered into the contract if he had know the truth. Where the

YV
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misrepresentation results in a fundamental mistake the contract is void ab ;‘nit'
! sult ! iv. Therefore, the law
gives effect ta the principle that a person, in signing a document, is taken to be bound by thé ordinary

The .appgltant testified that in his experience a personal suretyship i almost always included in an
application forgredft and in the last 10 years he had dealt with many credit applications and where
surety was required he was informed. There were three Teatures of whether a reasonable person would
have been misled: 1) Heading of the form read “credit application”

2) Blank parts at the end of the first page would have drawn attention

3) Manner in which suretyship clause included in the contract would not alert a

signatory.

The respondent’s conduct was misleading and the appellant’s mistake was Justus as he was
unjustifiably misled. Therefore the obligation was void ab inftio
Minority: The appellant was inclined documents without reading them and so was negligent, he also

* had knowledge that suretyship would accompany credit agreements. The form was not long or

complicated and was written in bold and capital letters at some times, While courts should come to the
rescue of parties who have been misled or induced to enterinto agreements of this kind, they should be

“escape liability by mistake, but where the other party has not made a misrepresentation the scope for
the defence of unilateral mistake is very narrow. There is no basis here that the mistake was

reasonable.

{2) The document contains unexpected or unusual terms
According to our courts the non-mistaken party has § tegat duty Yo point out an unexpected or unusual

term in the document to the signatory

if he does nat da so, his canduct will amount to a. misrepresentation by silence

A terrn may be unexpected because it differs from what the signatory was led to believe by pre-
contractual representations made by the non-mistaken party. '

CASE: Sheperd v Farrelf’s Estate Agency 1921, TPD

>

W

Facts: 5 saw an advert for F estate ageney which read: “Our motto: No sale, no charge”. He instructed
F to sell his business and signed a written contract with them. The written contract contained a clause
that he had to pay commission to F if the property was sold within a stipulated period, even if the _
estate agency was not involved in the sale. § had not read the clause and did not intend to be bound by
it. The business was sold but not by F.'F tried to énforce this clayse against S on the basis of the caveat
subscriptor rule - :

" Court held:'S was hot bound to the clause as the advertisement was a pre-contractual statemerit which

created the impression that S would only have to pay commission if F actually sold the property. The
clause in the written contract differad materially from the impression created by the advertisement

" (unexpected clause) so F had a duty to point it aut to S. Since F did not S was not bound to the clause.

In some cases, the courts have held that the clause was unexpected because of the nature of the contract
or the surrounding circumstances of the case

CASE: Fourie v Hansen 2001, WLD -

¥ Facts: D rented a vehicle from Avis but as a result of a defect fn the vehicle anr accident occurred in

which D was seriously injured. D's curator {F) claimed delictual damages from Avis and Avis argued that
they were nat tiable since the signed rental contract cantained a clause exempting Avis fram delictual

tiability, - :

- Court held: (obiter) The exclusion clause was an unexpected or unusuat and Avis therefore had a duty
- to draw D’s attention to it. However, nothing of the kind had been done. The form of the decument

discouraged one fram reading it and discovering the existence of the exemption clause. It was “just
another clause squashed into two columns of close print”. The very least that Avis should have done

was to make' the exemption clause stand out by printing it in a different coloured ink, or undertining it,
o1 printing it in a different size of typesetting from the other clauses. A had therefore misled D by not

drawing attention to the term

CASE: Diovo v Brian Porter Motors Led 1994, CPD - D .

_#  Facts: D took his car to B for repair and B presented D with a Job Card to sign. The job car contatned an

exclusion clause in terms of which B was not liable for any damage, theft etc, D signed the job car but
did not see the exclusion clause. D’s car was stolen from B’s premises and the issue was whether the .

exclusion clause was binding



» :2{::::811;{_:21; D was no%ll:uoundlas wherlxa signing, D was under the impressionthat he was merely signing
repatrs. The exclusion clause was an unexpected clause. B was therefor
duty.to bring the exclusion clause to D’s attention, s herelore tnder legal

A major problem with this principle is dedding when a term is unexpected

*  This appears to depend on the facts of a case

* However, according to the SCA, the question is decided objectively and not subiecti
{Afrox Healthcare v Strydom)’ ‘ jectey ot subjectively

CASE: Du Toit v Atkinson’s Motors 1985, AD* : —

»  Facts: D saw an advertisement by A advertising a certain car for sale. The advert stated that the car
was a 1979 model and D signed a written contract setting out the terms of the sale without reading it, -
Later D found out that the carwas actually a 1976 model and he wanted to sue A on the basis that the
advert amounted to a misrepresentation. However, the written contract contained a clause exempting
A from any liability for misrepresentations as to the year model of the car sold. D alleged that he was
Eot b(;)und to the exemption clause since he had not read it, and did not subjectively intend to be

ound to it '
Issue: Was D bound to the exemption clatise on the basis of tha caveat subscriptor rule? -
Court held: Rormally a party who signs a contractual document without reading it witt be bound in
terms of the caveat subscriptor rule. However, he may escape if the other party misted him as to the
hature or contents of the signed document. Such a misrepresentation could take the form of silence i
the other party had a legal duty to inform the mistaken party about. the nature or contents of the
document. . : .

» In certain circumstances there can be a legal duty to point out an exclusion clause to the signatory, If
there is no such duty and the other party fails to point out the term to the mistaken party, the
mistaken party will nat be bound to the exclusion clause as a result of his unitateral essential mistake.

> There were two mistakes: (1) The misrepresentation in the advert about the year model of the car
{active misrepresentation) and this caused mistake in motive {reason for buying the car). {2) The failure
to point out the exclusion clause to D and this caused a unilateral essential mistake on the part of D.

» lLegal duty: There was a legal duty because it was an unexpected term and pre-contractual -
representation indicated it was the year model that D wanted. A knew the year model was important to

- D and so misrepresented by silence, D’s mistake was Justus. The advert was aimed at crediting the
impression that the vehicle had a particutar attribute.
¥» I certain characteristics were attributed inan advert to a res which was offered for sale and an
* unsuspecting purchaser requests and signis a document in which the sellér’s liabi lity for representations
conceming the res is excluded, the seller’s silence in respect of the provision can constitute”
misrepresentation. . g

A4

*This can be used in mistake and misrepresentation questians

CASE: Afrox Healtheare v Strydom 2002, SCA

»  Facts: S went to a private hospitat owned by A for an operation. Upen admission, § signed a document
containing contractual terms without reading it. While S was in the hospital he was negligently treated
by the hospital staff. S sued A for delictual damages however the contract contained a clause
exerapting A from any liability for medical negligence by its staff. According to A, § was bound to the
exclusion clause on the basis of caveat subscriptor rule. S argued that he was not bound. to the clause
because this was an unusual or unexpected clause and A therefore had a duty to draw his attention to
it : :

> Court held: Persons who signed a written agreement without reading it did so at their own risk and so
were bound by the provisions contained therein as if they were aware of them and expressly agreed
thereto. One exception to this rule, is where there is a legal duty to point out certain provisions. The
respondent’s subjective expectations about what the agreement between himse!f and the appellant
would contain played ro role in the question of whether a fegal dufy rested Upon the admission clerk to

.. point out the content of the exclusion clause. What was important was whether a provision gUch as this

exclusionary clause was objectively speaking, unexpected.
> Today exclusion clauses are the rule rather than the exception and there is no reason to
-, differentiate between private hospitals and other service provides: The relevant clause was not,
“objectively unexpected and so there was no legal duty to point it out. -

- = The rule that a party has a duty to point out unexpeéted or unusual clauses can be criticized
* = The guestion is: why there should be such a duty if the mistaken party could have found out about the
unexpected clause by simply reading the decument before signing it.



ig;ng) rart:'tg:rri i?i &?dlagvis argue this duty undermme§ the caveat Vsubscn’ptor principle and that it should
= Oth_er_autho;s have welcomed the duty to point out unexpected clauses:
= Christie: “..it is a known fact of life that peaple habitually sign contract without reading them hacause
they assumed that the contracts do not contain unexpected terms.” A reascnably person would
7 %:retrli'ori hngt a;ssurne thz;]t Ejhe signatory intended to be bound to the unexpected terms.
b ether fiile 73 just ied or not, the SCA has confirmed tha 2 duty 10 point out unexpected tarmns
- forms part of aur [ajv {Afrox Healthcare v@?r?dﬁon?)ﬁmed that the duty to pot aut Unexpected temms

TICKET CASE RULES
= The ticket case rules apply if the document containing the contractuat terms was not signed by the
mistaken party ) s
" A common example is if the contractual tenms were printed on a ticket handed over to the mistaken
Party or printed an signs or notices as well as other documents incorporated into the contract
Examples:
e Xbuysa t.icket for a2 music festival and an exclusion clause is printed on the back of the ticket
= Y _takes his car te 7's garage for repair. On the wall in the reception area there is a sign stating that
clients have to pay for repairs in case before their cars will be retumed to them. :
W takes his clothes to a'dry-cleaning business for cleaning where they hand him a receipt for the
clothes. At the bottom of the receipt there isa printed term that the dry-cleaners will be entitled to
- sell W's clothes if he doas not collect them within 3 months. C

TWEST _ L .
“There is a three question test which must be applied to determine whether a party who failed to read these
terms.witl be bound.” ", . ' . :
1. Did the party know that the document.contained writing?
2. -Did:the.party know:the writing:set-out contractualiterms?®
3. 'Did'the other party take reasonable steps to bring the:terms to his attention?

 CASE: Kr;hg’s Car Hire v W&keling1 979. NPDV

Explains relationship between the test ‘
If the answer to (1} and () is YES - party will be bound to the unread terms
If answer o either (1) or {2) is NO, go to question (3): ’
If answer to {3} is YES -» will be bound _
- s If answer to (3} is'NO > wilt not be boind

Reasonab te steps T : S : ' :
= Depends on the facts of each case, however it does not mean “everything reasonably possible”, rather

it means steps that are reasonably sufficient (King's Car Hire v Wakefing)
® I the document. is not obviously contractual in nature,; more steps need to be taken to bring it to the
“other party’s attention (CSAR v McClaren) ‘

CASE: CSAR v McClaren , : ,

» Facts: M left a bag fro safe-keeping at the cloakroom or a railway station operated by C, and received a
cloakroom ticket from the attendant. M's bag was lost while it was in €'s possession. He sued € for
-damages but C argued that they were not liable since there was an exclusion clause printed on the back
of the cloakwiom ticket #

» . lssue: Was Mm bound to the exclusion clause printed on the back of the ticket

> Court held: The court applied the three question test set out about.(1) Did M know there was writing or
printing on the ticket? Yes (2) Did M imow the writing contained contractual tems? No. {3) Did Cc take
reasonably sufficient steps to bring the terms to M's attention?

> The nature of the document plays a rolt in determining what steps would be reasonable, If the

——eeo dOCUment is not obviously contractual in nature, more steps need to be taken

> The ticket in this case was obviously not a contractual document; it was given to M as a cloakroom

" vaucher and so the main purpose of the ticket was to enable M to claim his bag. A reasonable person
~ would not have expected to find contractual terms on such a voucher. Because C did not take any steps
- to bring these temms to M’s attention, M was not bound to the exclusion clause; * =~ -~ = =~

CASE: Durban’s Water Wonderland v Botha 1999, AD

- » " Facts: B and her daughter were injured when flung from a ride at the appellant’s amusement parkasa- -
result of mechanical failure in the machinery. She instituted action for damages on the basis of
negligence, however painted on the windows of the ticket offices at the entrance to the park was:




“management...must stipulate that they are absolute fabili ihili
injury or camags of anwaone whatsogver” ly unable to accept liability or responsibility for

> Court he{d: The respondent was bound to the exclusion clause because: (1) Language in the disclaimer
that any liability founded upon negligent. in design or canstruction of amenities fall in the ambit {2 Jues
of words “do not/unable to accept liability” mean tability would not be incurred, 3) she had been
aware there were notices of the kind in question at an amusement park but did not actually see on the
day, {4) whether respondents were bound by the disctaimer on the basis of quasi-assent which involved
the enquiry into whether the appetiant was reasonably entitled to assumed from the respondent’s
conduct in purchasing the ticket that she assented to terms of the disctaimer or was prepared to be
bound without having read them - the answer is whether the appellant had given reasonably sufficient
measures to ensure it was seen - yes, a reasonable person would have seen the sign.

*  The ticket case rules can also be explained in terms of general principles applying to unilateral
essential mistake:

= if the mistaken party was aware of the printing'and that it contained contractual terms but he does not
bother to read them, the he will generally be bound on the basis of actual subjective consensus the was
willing to be bound to the unread terms without knowing what they were) :

= If the mistaken party was not willing to be bound to these terms he may be bound on the basis of the
reasonable reliance theory and the Justus error theory. °

However this will only apply if the other party took reasonable steps to bring the terms to his attention:

dustus error - he will be bound because his mistake was not Justus (acted carelessly or negligently in

not noticing the terms contained in the ticket) :

Reasonable reliance - he will be bound because the non-mistaken party could as a reasonable person
assume: a B

. {&}) he had seen the terms; and :
{b} his conduct in contracting anyway indicated that he consented to these tenns (a reasonable person
would believe that the mistalien party intended to be bound to the terms) .

= [f the steps taken were not reasenable the mistaken party’s mistake will be excusable {Justus error)
and the other party would not be reasonable in assuming that he had seen those terms and conscnted
ta thetn {(no reasonable reliance) . . .

= The mistaken party will therefore be able to escape the clauses in terms of both the Justus error theory

and reasonable reliance theory. :

g, o
L=3

oo

i

CASE: Cape Group Construction v Govi of United Kinedom 2003, SCA _
#  Facts: C faxed an offer to de séme construction work to U, sétting out the terms of the offer in the = -

body of the fax. C's letterhead appeared at the bottom of the fax.and.right below the letterhead there
was a reference to further terms and conditions. This reference was printed in the same typeface as
the letterhead. The terms and conditions referred to C’s standard conditions of trade, including an
exclusion clause regarding liability for damage, but the page containing the additionat terms was not
faxed to U. U dud not see the reference and therefore did not enquire what the further terms and
conditions were. U accepted C's offer telephonically. U suffered some losses due to negligent
construction work by € and sued them for damages. C raised the exclusion clause as a defence to the

claim.
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