Contract Tutorial 1

Issue → what is the nature of the agreement between the parties and which of the two agreements is enforceable 
· in order to decide whether a contract exists, one must first look at whether there has been an agreement to create legally binding obligations between the parties
· agreement is reached when both parties have the serious intention to create a legally binding contract → look at the surrounding circumstances ie look at their conduct to with regard to the agreement to determine whether their minds met
· both parties must have the same intentions as to the obligations created by an agreement

Agreement is reached through valid offer and acceptance

· a simulated contract is a disguised transaction intended to conceal the true nature of the real agreement between the parties → to deceive others about the true nature of the agreement
· according to Mackay v Fey there must be understanding that the contract/agreement is concealed 
· It has been accepted that parties are free to arrange their affairs so as to remain outside the provisions of statute/deceive others and this doesn’t make the agreement objectionable
· Therefore the parties can conceal the true nature of their transactions
· According to Boots v Somerset West Municipality and MaizeBoard v Jackson courts will give effect to the substance of the contract ie the real agreement → a court will never enforce the simulated contract because there is no animus contrahendi with regard to the simulated contract
You must therefore determine the true intentions of the parties from all the surrounding circumstances
Apply principles to the facts and conclude which of the two contracts is enforceable.

© Copy Rights Reserved
