DELICT NOTES

5. HARM (DAMAGES)
	Delictual Claims



	Actio Injuriarum

· NON-PATRIMONIAL DAMAGES
· Sentimental Damages
· Damages to the corpus (body), dignitas (dignity) or reputas (reputation)
· Action when someone infringes your personality rights.
· They must have acted intentional conduct.

· Everyone has 3 personality rights:

1. Dignity – right to your own self worth

2. Bodily Integrity – right to you personal space

3. Reputation – what other people think of you
	Actio Legis Aquiliae

· PATRIMONIAL DAMAGES
· Any kind of financial loss, e.g. property, money, etc
· There is a either intentional or negligent conduct. 

	Action for Pain & Suffering

· NON-PATRIMONIAL DAMAGES
· You only have a right to bodily integrity


5.1. What Does The Concept of ‘Damages’ Encompass?

· Damages are the detrimental impact upon any patrimonial or non-patrimonial interest deemed worthy of protection by the law especially w.r.t. loss.
· The Aquilian Action is used to recover patrimonial loss and cover intent & negligence.
· The Actio injuriarum covers damage to personality interests such as damage to the corpus (body), dignitas (dignity) or reputas (reputation). However this action only covers intent.

· Wrongfulness and damage are two separate elements of a delict & it is NB to define their relationship to each other. For instance A can break B’s window in a situation of necessity. In this case here cannot be a claim for damages as A did not act wrongfully; however, it is pointless to argue that where there is no wrongfulness, then damages will necessarily be absent as well. This would define damages i.t.o. criteria which have nothing to do with the concept of damages.

· There is an indirect connection btwn damage and wrongfulness i.t.o. patrimony. We must ask if you can sustain damages for loss suffered during an illegal activity.

Dhlamini v Protea Assurance Co Ltd 1974 (4) SA 906 (A)
· Mrs. had sold fruit at a railway station for ~20 years and she used the income to support her 11 children.

· The problem was that you needed a licence from the local authority to legally sell fruit. She had applied for a licence but had not been able to get one. Nevertheless, she continued to sell fruit.
· She was involved in a motor vehicle accident and claimed loss of income form the 3rd party insurance.
· In a case like this we should draw a distinction btwn illegal acts and colourless acts (which are not criminal or immoral). 

· It is not the purpose of the law of delict to determine laws.

· The crt ruled in favour of the respondent b/c there if the law had come to the assistance of D, then the crt would have gone against NB public policy principles. 

· This was whether the income was valid, notwithstanding the fact that it arose from an illegal activity.

· When one is dealing with colourless crimes, the question arises whether the legislature intended income derived from illegal activities to be illegal as well.

· Public policy considerations need to be taken into account.

· In this case the issue of health was NB and here the legislature intended to maintain health standards.

· The judgement was problematic. The judge initially said that selling fruit without a licence was not morally tainted but then contradicted himself when he compared it to theft.
Samtam Insurance Ltd v Ferguson 1985 (4) SA 843 (A)
· F was a panel beater but needed a licence, which he did not possess. The local authorities were involved in zoning certain activities in specific areas. F, however, worked from home and even visited peoples’ houses in order to work.
· F was injured in a motor vehicle accident and claimed loss of support.
· S.I. claimed that the income was illegal b/c he didn’t possess a licence.
· Following Dhlamini v Protea Assurance, the crt decided that the income was illegal b/c the activity was illegal. In order to award damages the crt would have to regard the illegal income, which for policy reasons, it cannot do.
· An activity is illegal/unlawful when it:
a) Contravenes criminal law.
b) Is against public policy considerations

c) Is forbidden by statute.

· This one can be problematic when a statute is not express.

· In such cases, the statute and public policy need to be interpreted 

	There are 3 possible ways for a claimant (mainly a dependent) to recover damages i.t.o. an illegal activity.

	1. Put emphasis on loss of earning capacity, as opposed to lack of actual income.
2. Consider whether the income is enforceable by the injured party himself (i.e. owner of an illegal taxi business is still liable for the salaries of his employees).
3. If there are no public policy considerations indicating that the income itself should be tainted with illegality.


What is the scope of damages?
· We can only recover damages for uncertain events.

· We can only recover perspective loss.
The Law of Delict has a compensatory function which may take the following forms:

a) Compensation for Damage – monetary compensation awarded to a person to eliminate his past as well as future patrimonial (and non-patrimonial) damage / loss.

· Money is intended as an equivalent of damage

b) Satisfaction – where damage / loss is incapable of being compensated b/c it is impossible to ascertain the value of the infringement(s). It can imply the reparation of damage in the form of injury to personality for forming retribution for the harm suffered by the plaintiff and by satisfying his and/or society’s sense of justice.

· It is typically a sum of money awarded to the plaintiff in proportion to the wrong inflicted on him. 

5.2. Forms of Damage

5.2.1. Nature of Harm: Patrimonial (pecuniary) v non-Patrimonial (non-pecuniary) loss
· Damage or loss must always be taken to include both types of loss.
· The main point of agreement btwn patrimonial and non-patrimonial loss is that in both the utility or quality of an interest of the plaintiff is infringed. 
· There are, however, many differences:
	Patrimonial (Pecuniary) Loss
	Non-Patrimonial (Non-Pecuniary) Loss

	· Measurable in monetary terms
	· At most is indirectly measured in monetary terms.

	· Extent / quantity can be ascertained with greater precision.

· Objective discrimination i.t.o. market value, cost of repairs, etc.
	· Quantity cannot be ascertained with precision and can only be estimated.
· Subjective discrimination b/c it relates to subjective feelings.

	· Genuine equivalent for damage.
	· No true relationship btwn damage and compensation – (money and injury to personality)

	· Utility of a patrimonial interest is reduced.
	· Non-pecuniary damage


Union Government (Minister of Railways & Harbours) v Warneke 1911 AD 657
· The plaintiff’s wife was killed on the railways due to the negligence of the railway company.

· The husband instituted a claim for:

1. Loss of the comfort and society of his wife (non-patrimonial loss)

2. Loss of assistance of his wife in bringing up his children. (patrimonial loss)
· W.r.t. the 1st claim, the crt ruled that W cannot claim damages for this non-patrimonial loss b/c in this case the loss had been due to negligence and not intent which is needed for an Actio injuriarum. 
· W.r.t. the 2nd claim, the crt ruled that it would be possible quantify this b/c it was a patrimonial loss and negligence fall under the scope of the Aquilian action.
· You can’t use the lex Aquilia for the recovery of damages to feelings.
· This gives the idea that feelings are excluded from the law – which is a patriarchal viewpoint. 

5.2.2. Damnum emergens / lucrum cessans
· Damnum emergens – is patrimonial loss suffered up to the date of the trial.

· I.e. damage so far emerged

· Lucrum cessans – loss of profit, looking to the future.

· Also describes prospective patrimonial loss.

5.2.3. Pure Economic (‘Financial’) Loss – later section
· This is damage that does not arise from injury to personality or corporeal property.
· E.g. if you lose out in a business opportunity.

· This can also be damage to corporeal property or injury to personality but where it is not the plaintiff’s property or the defendant did not cause the damage or loss.

5.2.4. Direct / consequential loss – from English Law
· Direct and consequential losses are distinguished for the purpose of limitation of liability (remoteness of damage). 

· Damages for consequential loss may be denied if the loss is considered to be ‘too remote.’

· In terms of one view direct loss means the immediate or natural consequence(s) of a damage-causing event, 

· Consequential loss is damage that flows from the direct loss.
5.2.5. General (intrinsic) & Special (extrinsic) Damages
· In SA law these are applicable in the Action for Pain and Suffering.

· ( delictual liability for bodily injuries arise w.r.t. negligence only.

· General Damages: 
a) Non-patrimonial damages loss such as pain and suffering, loss of amenities of life.
b) Prospective patrimonial loss 

· Special Damages: 

· Patrimonial damages up to the date of the trial.
5.2.6. Constitutional Damages

· This has to do with the infringement of Constitutional rights.

· The crts must bear the Constitution in mind when deciding on an appropriate remedy.
· S173 Inherent Power of the Crts to develop the law taking into account the interests of justice.
· In this case you would normally claim compensation and then damages would be seen as a secondary remedy.
President of the RSA v Modderklip Boerdery (Pty) Ltd 2005 (5) SA 3 (CC)
· MB owned a farm which had ~ 80 000 squatters living on it. 
· The Government refused to remove the squatters b/c it argued that the squatters had a right to housing and there was no place to relocate them.

· The SCA ruled that MB should be compensated for damages b/c of the loss suffered by the occupation of his land.

· The CC confirmed the SCA’s decision and ruled that the awarding of Constitutional damages was necessary to vindicate MB’s rights which hah been infringed. 

Dendy v University of the Witwatersrand 2005 (5) SA 357 (W)
· D applied to become a chair of law and went through the whole procedure; however, everyone but him was appointed.
· D instituted an action for Constitutional Damages where his argument was based on the Actio Iniuriarum.
· D ( had to prove an infringement of his dignitus.
· He argued that his s33 (Just Administrative Action) Constitutional Rights had been infringe.
· He then argued that this had infringed his s10 Right to Human Dignity among other Constitutional rights.
· He was asking the crt to develop the Actio Iniuriarum (in accordance with s173) so that the infringement of Constitutional rights would be recognised.
· This was b/c the Actio Iniuriarum in the common law did not include the concept of Constitutional Rights, so D wanted this changed so that he could claim damages.
· The crt declined to do this b/c it ruled that it should not confuse the common law and Constitutional damages.
· The crt said that the primary aim of Constitutional damages under the Delictual Action was compensatory.
· This is a criticism of the case as D actually wanted satisfaction 

· The primary aim of Constitutional Damages is to vindicate the infringement of Constitutional rights and then to deter any future infringements.

· Damages will only ever be granted in exceptional circumstances and never when there are alternate remedies available.

· In this case, D could have either applied for a review of administratory action or asked for reasons i.t.o. s33 or Rule 53 of the Crt.

Kate v MEC
· This case involved the issuing of a social grant in the Eastern Cape where the state failed to grant one
5.3. Principles Applicable to Patrimonial & Non-Patrimonial Loss
5.3.1. The ‘Once-and-for-All’ Rule
· Definition: in claims for compensation and satisfaction arising out of a delict (including liability not based on fault), the plaintiff must claim damages for all damage already sustained or expected in the future insofar as they arise from a single cause of action.
· This has two implications:

i) A plaintiff can claim as soon as some damage has occurred, but no later than 3 years after the 1st damage has occurred – prescription.

· Exception: RAF Act of 1998 – prescription is 2 years w.r.t. motor vehicle accidents.
ii) If a plaintiff has sued without success for part of the damage, he may not claim again for other damage, based on the same cause of action ( this is aimed at bringing a close to litigation
· It is ( related to the issue of res iudicata – the matter is already decided.

· Neethling has developed two theories:

a) The Single Case Theory
Olso Land Co. Ltd v Union Government 1938 AD 584
· OL owned a cattle farm and UG, in order to control locusts, sprayed poison over OL’s land; however, UG used a very strong concentration of poison.
· Spraying occurred in February, March and April 1934. OL 1st instituted an action for damages in September 1937.

· He alledged that the death of every cow gave rise to a new cause of action.

· It also arises if the act was a nuisance.

· The crt ruled that there was one damage causing event which gave rise to a single cause of action.
· This ruling would have been different had OL claimed that there was a CONTINUING WRONG where prescription would have run from the last date of the wrong.

· The crt said that it was clear that a right of action arose immediately after the spraying [at page 590].
· OL argued that a separate cause of action arose after the death of each cow.
Green v Coetzer 1958 (2) SA 697 (W)
· Def. was in a motor vehicle accident and sued the Plaintiff successfully in the MC for damages to his property (his motorbike).
· Later he instituted an action in the SC for damages for bodily injuries (impairment of vision, pain and suffering, loss of income) within the 3 year period.

· He did this b/c SA law was unclear whether it he could do this.

· In English law you have two causes of action arising form a separate cause of action in respect of each cause.

· American law was different.

· The crt rules that the claims for damage to property and bodily injuries must be in the SAME action, otherwise the defence of res iudicata may be raised.

· One can only sue once for all damages caused by the defendant. One is dealing with a single cause of action if:

a) The 2nd action relates to the same subject matter.

· Boberg criticises this as it is arguable whether patrimonial and non-patrimonial damages constitute one cause of action.

b) It is based on the same grounds.

c) It between the same parties.

· Exception: RAF Act 58 of 1998 constitutes a statutory exception to the Once-and-for-All Rule that there are now two causes of action:
i) An action for the vehicle.
ii) The other action for all other damages concerned with injuries or death.

b) Facta Probanda Theory
· Definition: a cause of action exists if all the requirements for a delict are present. When there are two claims, they need to be compared to see if there are substantial differences between them.

· If not then a single cause of action arises.

· The Facta Probanda test has 3 requirements:

i) Prove that there was a wrongful act caused by the defendant to harm the plaintiff

ii) Prove intention / negligence on the part of the defendant.

iii) Prove that the plaintiff suffered damages ( w.r.t. loss.

Evins v Shield Insurance Co Ltd 1980 (2) SA 814 (A)
· Mrs E was injured and her husband killed as the result of the negligent driving of a driver insured by SI that happened on 30 March 1972.
· She brought an action for two claims:

a) A claim for loss of support (Breadwinner’s Action)

b) A claim for bodily injuries.

· The Compulsory Motor Vehicle Insurance Act 56 of 1972 regulated the position of people involved in accidents in claiming damages – i.e. it said how this should be done.

· The injured party must submit the claim form (MVA 13 Form) to the insurer detailing the claims and then wait 90 days B4 they may issue a summons on the insurer. – its purpose was to inform the insurer
· The act also said that a claim for damages would prescribe after 2 years and the running of the prescription would be interrupted by the delivery of the summons.
· In August 1975, the Plaintiff delivered the forms to the insurer claiming bodily injury and loss of support which should interrupt the running of the prescription.

· However, the section for the claim for loss of support was incomplete.

· The crt a quo ruled that the claim for bodily injuries was valid; however, the claim for loss of support had prescribed.

· On appeal, E argued that the action for the loss of support and the action for bodily injuries arose from a single cause of action and ( the summons was sufficient to interrupt the running of the prescription.

· Corbett JA asked what the defining feature of a cause of action was.
· He said that a cause of action were the facts which needed to be proved.

· Boberg (P. 515) criticises this case:

a) Green v Coetzer was not overruled and it is impossible to reconcile the two cases.
b) The test was too flexible, as the crt was allowed to manipulate the test in order to get a preferential decision.
5.3.2. Mitigation of Loss:

· You cannot recover damages linked to the damage causing event if the extent of loss could have been prevented if precautionary steps were taken to prevent / reduce the damages.

· The plaintiff is under a legal duty to take reasonable steps to reduce or mitigate his loss. 

· The plaintiff must ( take reasonable steps to mitigate the loss.
· The plaintiff must ensure that any steps taken were reasonable.
· If he takes these precautions then the expenses incurred in taking these steps are recoverable.

Shrog v Valentine 1949 (3) SA 1228 (T)
· The defendant was engaged to build a sewerage pipe in Triomf (Sophiatown) and he dug a trench across the road. 

· He did not, however, mark the trench properly and late one evening the driver of the plaintiff’s truck drove into the trench.
· The plaintiff had the truck towed to a panel beater (1st claim for damages).

· The defendant argued that this was unreasonable b/c he claimed that the truck was still drivable and did not need to be towed. 

· The crt ruled that the plaintiff’s steps had been reasonable and ( constituted mitigation of loss.

· The plaintiff also sued for the cost of hiring another truck (2nd claim for damages).

· The defendant argued that this cost was also unreasonable.

· The crt found that if the plaintiff had not hired a substitute truck, he would have suffered loss of income. 

· By this time it was established law that if you lost the use of a vehicle that you used for business, then you could recover the costs of hiring a new one.

· The defendant argued that this was not necessary, and that it was up to the plaintiff to prove otherwise.

· The crt found the opposite ( that it was up to the defendant to prove that the steps taken to mitigate the loss were / were not reasonable.
Kellerman v South African Transport Services 1993 (4) 872 (C)
· The plaintiff had two vehicles where the 1st was used for his work and owned by his business, the 2nd one was used by his wife which was damaged by SATS.
· Mrs K used the car to get to and from work, for use in an emergency, to buy groceries and to fetch her children form school.

· Her husband’s work hours didn’t coincide with hers and if she had used public transport she would have had to walk 8kms a day.

· Mr K hired a car for R1 664 which he sought to recover from the defendant.

· Question: is this mitigation of loss, how is this different form the loss in Shrog v Valentine?
· The law says that you can only recover loss for vehicles that generated (were used for) income.

· K argued loss of use which, in this instance, had an economic / market value.

· This was quantified as the economic loss of hiring a replacement and was ( a patrimonial loss.

· The judge was careful to conceptualise the manner in which he developed the law to allow people to claim.
· He said that this will depend on the nature of the object and most NB was reasonableness.

· The notional loss of use does not give rise to a claim and the owner must have acted reasonably in waiting for the return of the object.

Macs Maritime Carrier AG v Keeley Fowarding & Stevedoring 1995 (3) SA 377 (D&CLD)
· Did not really develop the law ( rather it is a nice statement of the law

· A foreign ship was berthed in the Port of Durban and while it was berthed, an employee of the port negligently damaged a crane which had to be replaced.

· I.t.o. the Law of the Admiralty, there is a distinction between the owner and the operator of a ship.

· The operator had a charterparty.

· The operator had on itinerary and for each day that the ship was out of commission, he lost R20 000. He decided to continue on to Rotterdam to repair the damaged crane.

· The defendant argued that it would have been cheaper to fix the crane in SA and that it was ( unreasonable to repair the crane in Rotterdam as the plaintiff should have mitigated the loss by doing the repairs in Durban.
· The crt decided that by looking at the ancillary costs (such as having the owner’s representative stay in Durban while repairs were carried out, the fact that the crane was manufactured in Norway, getting expert opinion that the correct materials were used, berthing fees, the time to complete the repair work and the fact that there were Apartheid sanctions against SA at the time) it was cheaper to repair the crane in Holland and the plaintiff ( succeeded.
· The crt stated 4 NB principles:

1. There is a duty to take reasonable steps in contract / delict to reduce or mitigate loss and that this duty lies with the person suffering damages, i.e. the plaintiff
· Where the loss is higher than it might have been if reasonable steps were taken, the claim for damages will be reduced.

2. The onus to prove otherwise lies on the defendant.

3. The question of the reasonableness of the steps taken is a matter of fact not law.

4. The standard of reasonableness required by the plaintiff is not high b/c the defendant is an admitted wrongdoer ( new concept. 
· The difference between Mitigation of Loss and Contributory Negligence is basically timing.
· Mitigation occurs after the event, while contributory negligence occurs B4 the event.
· We will be told which one is applicable from the facts of the question and form who we are asked to act for: the plaintiff or the defendant.
5.3.3. Time for Assessment of Damage:
· The time for assessing loss is the date on which the elements of a delict are present for the 1st time.

· The problem arises with prospective loss.
Beverly v Mutual & Federal Insurance Co Ltd 1998 (2) SA 267 (D)
· A young 18½ year-old man was in a motorbike accident and claimed general damages (non-patrimonial loss and prospective patrimonial loss)
· Pain, suffering, shock and loss of amenities of life for damage to his right knee.
· The amount of damages to award was problematic b/c there were 6 years between the accident and the date of the trial.

· The issue was w.r.t. prospective loss where medical expenses were incurred as medical care increases and the general devaluation of currency must be taken into account.

· The crt said that the general principle was that you assess the damage on the Date of the wrong.

· In the case of prospective loss, the crt is entitled and bound to inform itself on NB facts known at the date of the trial which throw light on the claim, even if they occur subsequently.
5.3.4. Prospective Loss:

· It is NB to consider this b/c of the Once-and-for-All Rule b/c a plaintiff who claims damages on a specific cause of action only has one chance to claim damages for all damage already as well as all perspective loss
· Prospective loss is future patrimonial or non-patrimonial loss that will, with a sufficient degree of certainty, arise after the date of the assessment of damages.
· This can give rise to both Theoretical Problems (such as what the correct definition of perspective loss is and whether this form of loss is only concerned with future events or the frustration of current expectations) and Practical Problems (such as deciding which speculative processes are necessary to quantify the loss b/c there is no empirical knowledge available to predict future events).

· How do you differentiate between causation and prospective loss?
· In a question on causation, it will be clear that an event follows and you must ask whether the event causally followed.

· Perspective (future) Loss takes various forms, such as: (Page 207: Neethling)
a) Future expenses on account of a damage causing event

· E.g. Medical expenses that might be needed in the future b/c of the damage causing event (see Berger).
b) Loss of profit and professional profit (w.r.t. a business)
c) Loss of future income (w.r.t. a person)
d) Loss of perspective (future) support.
e) Loss of a chance to gain a benefit.
· E.g. a horse which has a 1-in-3 chance of winning prize money for its owner is negligently injured so that it cannot participate in the race.
f) Loss of the amenities of life
Berger v Union National South British Insurance Co 1975 (4) SA 72 (W)
· Gives an explanation of contingency adjustment / allowance.
· A 33 year-old woman who was trained as a nurse / midwife was in a motor vehicle accident and suffered whiplash. She claimed damages for the effect that the accident had on her life.
· The prospective loss was that she would continue to suffer pain and loss of amenities of life (such as being able to play sport, have sex, have a job and the lack of the freedom to live a private life free of embarrassing situation – she had been in traction for ~7 weeks) and that she would likely incur future medical expenses.

· It was not clear whether she would have to undergo surgery for her condition although she had already established that it would be reasonable for people with similar injuries to undergo surgery.
· The crt ruled that it would determine the probability of her having surgery and then reduce the damages awarded by that probability ( known as a Contingency Allowance 
· She also claimed that she suffered form blackouts and had had marital troubles as a result of her whiplash which she was not awarded damages for b/c they were not causal.
· The crt said that in relation to the question of both Causation and Prospective Loss, the plaintiff was entitled to compensation for such effects as she was able to prove on the balance of probabilities
· This was true w.r.t. causation which had a causal connection.

· We cannot prove with certainty whether or not prospective loss will occur. If you cannot quantify the prospective loss then you don’t have to choose the one that is least favourable towards the plaintiff.
· We shouldn’t use the rule of Burden of Proof to quantify prospective loss.
· Both Ngubane & Bailey deal with how you prove prospective loss and who has to prove what
Ngubane v SA Transport Services 1991 (1) SA 756 (A) (( Medical Expenses)
· This case is interesting to read to get an idea of the different types of future loss for which you can claim.
· The plaintiff was a man who had to use a train to get to work and fell out.
· The plaintiff was standing in a 3rd class carriage and B4 everyone had settled down, the train began to move.

· In the resulting panic, the plaintiff fell out of the carriage and onto the gravel and suffered severe spinal injuries, permanent partial paralysis (esp. on his one side), for which he needed constant medical attention. He also lost his job at OK Bazaars and had to return to his rural home.
· There were 2 issues in this case:

a) The issue of whether the railway was negligent which was established.
b) The issue of damages (from page 780) where he claimed for damages as well as the purchase and use of a car.

· NOTE: the onus is on the plaintiff to prove the facts and the quantum of damages.

· W.r.t. damages for medical expenses, the plaintiff had the testimony of several experts who said that his claim for damages of R180 000 was reasonable if he were to be treated at a hospital in the private sector (a Private Hospital).

· The defendant argued that this was unreasonable b/c the plaintiff could be treated at a State Hospital and that he, as the defendant, should only pay in the occasional instance that the plaintiff might need something else.

· The crt asked whether the plaintiff would have received the same amount of care and the same access to care at a public hospital.
· The crt said that the defendant could not just claim that the defendant should go to a State facility, in this case the plaintiff had established that if he were to go to a private hospital, that the costs would be reasonable

· As a result, here the onus of proof was on the defendant to prove that it was possible for the plaintiff to get the same level of care at a Public Hospital

· The plaintiff also claimed for the purchase and use of car. The plaintiff argued that this was necessary b/c he needed to get from his rural home to Durban in order to receive medical attention
· The defendant asked whether it was necessary for the plaintiff to return to his rural home.

· The plaintiff established that be needed constant help and if he were to remain in the city, then he would be dependant on strangers to assist him, which was not feasible as he had relatives who could help him in his rural village.  
Southern Insurance Association Ltd v Bailey NO 1984 (1) SA 98 (A) (( Loss of Earning Capacity & Earning Capacity of a Child)
· A 2-year-old was knocked over and went onto a coma. She later recovered form the come but suffered severe intellectual and emotional retardation.
· She suffered general clumsiness as a result of spasticity and doctors claimed that she would never be able to care for herself and would need constant care from either her parents or institution.

· The plaintiff’s counsel claimed for alternate damages:
	a)
	i. Future loss of earnings ~ R110 000

ii. Permanent loss of the amenities of life ~ R50 000


Alternatively
	b)
	General damages ~ R160 000


· The only difference between the two claims was the way in which they were phrased.
· Plaintiff’s counsel was not sure whether the crt would grant loss of earnings.

· There may also be an overlap if a crt was to grant damages for both loss of amenities of life and loss of future earnings
· At the time, crts tended to make a global (globular) award and had not distinguished between a) i & ii.

· Crts tended to give one big amount.

· In this case, the crt said that there was no general principle that crts must make a global award when dealing with young children.
· The crt said that it would be desirable to categorise items of damage b/c the principles by which you would assess the damage may be different.

· BUT, this is a matter of the facts. ( the approach is to be determined by the trial crt, who make their decision based on the facts of the case.
· Here, the crt separated out the different types of damages. This was partly b/c the plaintiff had gone to the trouble to employ an actuary to work out the possible future loss of earnings that the child would have suffered if she had worked for 60 years.
· This posed another challenge for the defendant b/c even though the validity of this evidence was challenged, the crt still accepted it.

· The judge said that any process of deciding prospective loss is by nature speculative.
· Assumptions can range from probable to purely speculative and that it was impossible to rule out guesswork.

· He ( accepted the manner in which the loss of earnings was worked out.

· The actuary had taken into account the fact that the child was the youngest of 7 children and would probably have followed in her mother’s footsteps and become an apple picker and ( worked out damages accordingly.
5.3.5. Nature, Object & Form of Damages:

· Damages will ALWAYS be in the form of money.

· The purpose of damages is to compensate / satisfy the plaintiff for loss suffered.
· Damages are not intended to be punitive and as such are not intended to punish the defendant.

5.3.6. Proof of Damage: (Page 221: Neethling)
· Generally, the onus rests on the plaintiff to prove on the balance of probabilities that he suffered damage and quantify (the extent of) the damage.
· The plaintiff is required to give the best possible evidence i.r.o. the extent of the loss, even though calculating the loss on the available evidence may be very difficult.

· If the plaintiff fails to present the best available evidence, he runs the risk of his claim being rejected.

· Any dispute to the above evidence must be proved by the defendant.

5.4. Patrimonial Loss
5.4.1. The Concept of ‘Patrimony’

· Patrimonial loss is the detrimental impact on any patrimonial interest deemed worthy of protection by the law.

· It could also be seen as the loss or reduction in value of a positive asset in someone’s patrimony or the creation of a negative element of such patrimony. (A patrimonial debt)
· Patrimonial loss is defined i.t.o. someone’s patrimony. There is no generally accepted definition of a person’s patrimony. I.t.o. the judicial concept of patrimony, it consists of all of someone’s patrimonial rights (namely subjective rights with a monetary value), his expectations to acquire patrimonial rights and all legally enforceable obligations of expectations with a monetary value
· There are two elements of someone’s patrimony:

a) Positive Elements: which refer to all of a person’s patrimonial rights such as real rights, immaterial rights, and personal rights (like a contractual performance). The monetary value of these rights is determined by the market value of the object in the person’s estate. It is also the legally accepted expectation to acquire patrimonial rights on the future.
b) Negative Elements: refer to situations where someone’s patrimony is burdened or reduced by the creation, acceleration or increase of a monetary debt or liability. A debt constitutes damage even though the debtor has no assets to pay. An expectation of dept is also part of someone’s patrimony and refers to a situation where the person will reasonably have to incur a debt as the result of a delict.
· The utility or quality of these patrimonial elements is always measured i.t.o. money by using the correct criterion of value at the proper time. 
5.4.2. The Ways in which Patrimonial Loss can be caused:
· Patrimonial loss is caused in one of the following ways:

a) Loss of a Patrimonial element: when property is destroyed, a patrimonial right is lost and a person’s patrimony has diminished in value. Loss of possession of something also means that the power to use the object is also lost. Loss of expectancy occurs when the expectation can no longer be realised.
b) Reduction in Value of a Patrimonial element: where the object of a patrimonial right (like a thing or someone’s earning capacity) is infringed, the utility value of such right is also reduced. The reduction in value of an expectancy of a benefit occurs when the expectation to make a profit is partially frustrated.

c) The Creation or Increase of a debt (expense) and the Creation or Acceleration of an Expectation of debt: if a delict causes an injured person to incur reasonable medical expenses, then those expenses constitute damage. The increase of an existing debt constitutes damage. Damage is also incurred if an existing or expenses already incurred are rendered useless.
5.4.3. The Assessment of Patrimonial Damage and Quantum thereof:

Erasmus v Davies 1969 (2) SA 1 (A) (( NB for understanding how Patrimonial Losses are assessed)
· The Respondent claimed damages of R930 for damages to her car. This was the difference between the pre-collision value of the car was R1 200 and the claimed post-collision value which was R270. 

· This was the price that her insurance had sold the wreck to a dealer. There was a contract between the insurance company and the dealer where the insurer would sell all its wrecks for 22.5% of their original value.
· The reasonable cost of repairs to the car was R771.01 (although this was just to repair the bodywork) and both the insurance assessor and the respondent’s husband had decided that it was not worth repairing the car.

· The insurance assessor also claimed that the car had probably sustained mechanical damages but that he had not inspected the engine.

· The MC awarded damages for R930 and on appeal to a HC, the TPD held that the respondent had failed to prove that the post collision value of the car was R270 and that he was ( only entitled to R771.01 (the reasonable cost of repairs to the bodywork)
· The crt found (Potgieter JA = majority) that w.r.t. patrimonial loss, the assessment of damages in delict is that the plaintiff must (by way of compensation) be placed in as good a position financially as he would have been if the delict had not been committed.

· This can be done by paying the plaintiff the decrease in the value to his property.

· The onus rests on the plaintiff to prove that he suffered damages and the quantum of the damage.

· Where the plaintiff chooses to bring in evidence of the reasonable cost of repair, then the crt will assume that the reasonable cost of repair will provide a reliable yardstick to quantify the plaintiff’s damages. The costs of repairs may NOT exceed the decrease in value or pre-collision value.
· Muller AJA (Dissenting Judgement) found that the plaintiff had not established what the post-collision value of the car was. The onus is on the plaintiff to prove that he suffered damage, establish the quantum of the damage and establish that his method of calculating damages was reasonable.`
· Wessels JA (Dissenting Judgement) emphasised similar principles as the majority decision but brings in additional principles of mitigation where unreasonable conduct on the part of the plaintiff to take reasonable steps to mitigate the loss caused by the defendant’s negligence would influence the quantum recoverable from the defendant.
· He said that the plaintiff can compare the pre and post-collision values but if there was no evidence available to establish the post collision value, then the crt will use the reasonable cost of repairs.
· He accepted that the plaintiff had established that the post-collision value of the car was R270 and (awarded R930.

5.4.3. The Collateral Source Rule:
· A damage causing event often not only causes loss but may also result in the plaintiff receiving benefits. Should these benefits be taken into account when working out the plaintiff’s loss? 
· If so, must you always deduct the benefit?

· The CSR ‘purports’ to tell us when we do and when we don’t deduct the benefit.

· The CSR is not a clear rule as it does not embrace a precise legal rule with a clear field. The CSR is ex post facto (or retrospective) rationalisation.
· There are practical guidelines on which benefits may be taken into account in particular circumstances in reducing the amount of damages to which the plaintiff is entitled or which benefits are to be ignored, i.e. res inter alios acta (they are not taken into account in reducing damages).

· Whether the CSR applies will ultimately depend on fairness.
	Taken Into Account
	Not Taken Into Account

	· Income Tax where delict has caused loss of income
	· All gifts and donations

	· Pension where the beneficiary had a contractual duty to receive the benefit
	· Pensions where the beneficiary receives a discretionary benefit (a solatium – solace money)

	· Benefits from a medical fund and sick pay where the beneficiary had a contractual duty to receive the benefit
	· Benefits from a medical fund and sick pay where the beneficiary had received a discretionary benefit (a solatium)

	· Employment benefits (controversial) 
	· Insurance benefits, as the plaintiff had paid for those benefits

	· The amount which the plaintiff has received the insurer b/c of the liability of the defendant
	· Benefits received by the owner of a damaged vehicle b/c the person who bought it from him on hire-purchase is contractually bound to repair the vehicle.

	· A plaintiff possibly saving on living expenses on account of his injuries
	· Pension payments i.t.o. the Military Pensions Act 84 of 1976

	· The amount of damages someone receives from the Compensation Commissioner
	· The earning capacity of a widow who claims for loss of support

	· The marriage prospects of a widow who claims for loss of support
	· Re-marriage of a widow, as long as it does not restore her financial position

	· Accelerated benefits from the estate of a deceased breadwinner
	


Botha v Rondalia Versekeringskorporasie van SA 1978 (1) SA 996 (T) (( Can you recover losses from an insurer and the defendant?) 
· In this case there was a hire-purchase of a car. This resulted in 4 parties: the Owner, Insurer, Hire-Purchaser (HP) and the defendant.

· The collision was between the HP and the defendant.

· The case was between the Insurer and the defendant.

· The owner sold the car to the HP (Mr. Smit) and the material terms of the Hire-purchase contract stated that the HP would:

a) Fully insure the car.

b) Cede the insurance policy to the owner.

· The HP acquired a standard Motor Vehicle Insurance Policy (i.e. not just covering 3rd party insurance). Then in March 1973 a collision occurred where the vehicle was damaged; however, the damage was covered.
· The insurance paid for repairs to the vehicle in April 1973.

· In December 1973, the owner ceded the rights to recover costs from the defendant to the insurer.

· The question was whether the insurer had a right to recover the costs of the damage caused to him by the defendant.

· If he did, then we have to decide whether you can benefit from 2 sources.

· The legal issue was whether the owner had a right to cede the rights to the insurer. The insurer did not say anything about ceding rights to the HP.

· Just b/c the defendant is only required to compensate for the damages once, does not mean that the plaintiff cannot recover damages twice.
· GENERAL RULE: the owner of property has a title to sue for damages under the Lex Aquilia.
· This right to sue is unaffected by the fact that the property was sold on Hire-Purchase, but the owner does not have the exclusive right to sue.
· A purchaser on a Hire-Purchase scheme can also have a right to sue ( the problem arises with duplication of actions.
· A defendant faces with a 2nd will not be condemned to pay twice.
· The crt will always take the contract between the HP and the owner into account, but does the HP always have to let the owner sue 1st?
· The crt said that these principles will still apply where the owner has sold property where the terms of the contract are such that the risk of the goods passes to the purchaser who must indemnify the goods.
· It is not for the crt to protect the insurer.
· PRINCIPLE: the mere fact that the plaintiff gets double compensation does not justify a departure from the CSR.
· The defendant should not be entitled to rely on the fact that the owner has taken out an Insurance policy to get out of having to pay the plaintiff compensation.
· The crt said that w.r.t. the issue that it was against public policy for the plaintiff to get double compensation, there was no reason why the insurer should not protect himself.
· ( the owner has a right to recover damage, regardless of whether there is a HP or an Insurer.
· If the owner had not ceded the rights, could the Insurer recover damages? 
· No b/c of the principle that the defendant cannot be made to pay twice.
· The Insurer must protect himself.
Standard General Insurance Co Ltd. v Dugmore NO 1997 (1) SA 33 (SCA)
· The Respondent was the curator ad litem for Bernard Richter (R), an employee of the Syfrets Organisation who was permanently incapacitated as a result of severe injuries sustained in a collision on 28 March 1990. The Respondent sued the Appellant who was the appointed agent i.t.o. the Multilateral Motor Vehicle Accidents Fund Act 93 of 1989 – the predecessor of the RAF) for damages b/c of the injuries sustained during the collision.
· The quantification of damages for loss of past and future earnings was disputed in the crt a quo. R’s ‘gross’ total loss of wages and retirement came to R1 349 428.00. R was also a member of the Syfrets Pension Fund and was ( entitled to a disability benefit of R858 076.00. 

· The issue in dispute was whether the disability pension receivable under the SP Fund should be deducted from R’s ‘gross’ loss.
· The Respondent claimed that the disability pension benefits were res inter alios actae or non-deductible collateral benefits.
· The court a quo held that these benefits represented pension benefits which were due to Richter as a direct consequence of his employment, and should accordingly be deducted.
· The Respondent was granted leave to cross-appeal this decision.
· The other issue in contention related to insurance benefits which Richter was entitled to under a Nedcor/Syfrets Group Accident Insurance Policy (the Policy) with Lloyd’s of London. The premiums payable under the policy were paid by Nedcor and not by the employee. 

· R promptly received payments of R399 377.71 for permanent disability, and R25 000.00 i.r.o. medical expenses. 
· The Respondent claimed that these benefits were also res inter alios actae but the Appellant refuted this claim.

· The crt a quo held that the two payments were not subject to deduction as they constituted a solatium (solace money) for the total consequences of R’s disability; and that, as Nedcor/Syfrets had a sole discretion to award the benefits under the policy, there was no obligation to pay R the proceeds. 
· This finding was appealed against by the Appellant.

· The SCA pointed out that Aquilian liability only covers patrimonial loss and, in i.t.o. award damages, the person has to be placed in the position in which he would have been had the delict not been committed. 
· The crt recognised that policy considerations of fairness play a determinative role in deciding whether benefits are deductible or collateral.
· The crt held that the disability pension accruing to Richter was i.t.o. his contract of employment, was clearly intended as compensation for loss of earnings or earning capacity and did not represent a solatium, gratuitous payment, benevolence or insurance payment. 
· The cross-appeal was accordingly dismissed with costs.

· The crt then considered the appeal against the refusal by the crt a quo to deduct the medical expenses and disability benefits paid to R i.t.o. the Policy. 
· The crt ruled that the onus was on the Appellant to prove that the benefits were payable under the contract of employment and that there was a discernible nexus between the payments under the Policy and R’s loss of earning capacity.
· The crt held that the Appellant had failed to prove both counts and that ( the payment of the Policy constituted an additional insurance procured by the benevolence or sheer generosity of the employer and was as such not deductible from the Respondent’s claim. 
· The appeal was dismissed with costs.

· In a minority judgment, Marais JA (with Eksteen JA concurring) held that the benefits i.t.o. the Policy were incidental to R’s employment, and that they constituted a nexus with his loss of earning capacity, and should therefore be deductible.
5.5. Non-patrimonial Loss
5.5.1. The Nature of Non-patrimonial Loss:

· This is diminution, as a result of a damage causing event, in the quality of a personality interest of a person in satisfying his legally recognised needs, but which but does no affect his patrimony. These include:

a) Reputation ( linked with infringement – defamation
b) Physical and Mental integrity

c) Privacy

d) Dignity ( linked with infringement – insult (Dendy v University of the Witwatersrand - page 4)
e) Liberty ( unlawful arrest
f) Identity
g) Feelings
5.5.2. The Assessment of Non-patrimonial Damage and the Quantum thereof:

· The assessment of non-patrimonial damages is the same as the assessment of patrimonial damage,

· Comparing the damage before and after the damage causing event.

· The seriousness of the damage causing event and its extent.

· The main difference is that you cannot restore the plaintiff to his pre-event position.

· Rather non-patrimonial damages are aimed at satisfaction.
· The same principles apply such as the Once-and-For-All Rule, the need to mitigate loss and the time for the assessment of damages.

5.5.3. Transmissibility of the Right to Non-patrimonial damages:
Du Bois v Motor Vehicle Accident Fund 1992 (4) 368 (T)
· The Plaintiff suffered an accident where she was rendered a paraplegic and her life expectancy was reduced to a further 27 years.
· However, she died 5 ½ years later.

· The issue here whether a person can cede his right to general damages.

· The legal rule is that where the plaintiff dies after litis contestatio (= close of pleadings, after which you cannot claim for anything else) the action survives and the deceased’s estate would be able to bring the action.
· The problem lay with the amount of damages to be awarded.
· The crt had to decide whether to award damages for 27 years or 5 ½ years. Here the crt decided on 5 ½ years as she only suffered for that amount of time and that she could not sue for what she did not experience.

· If it is after litis contestatio, the amount will be considerably reduced.

· This was possibly b/c reduced life expectancy can have ‘positive’ effects as the person suffered for a shorter time. 
5.5.4. The Unconscious Plaintiff:

· The Subjective and Objective aspects of Non-patrimonial loss.

· The aim of delict is compensatory and not punitive. It is, however, very difficult to strike a balance.

· E.g. an Action for Pain and Suffering is more subjective; while an action for Defamation or Invasion of Privacy has a more objective element.

· Loss of Amenities of Life and Shortened Life Expectancy pose problems b/c it is possible for both objective and subjective approaches to apply. (( last 2 pages of Southern Insurance Association Ltd v Bailey – page 11 – talk about loss of amenities and shortened life expectancy)
· There are 3 Approaches:

a) The Conceptual Approach: or nominal approach which is the standard approach.

b) The Personal Approach: emphasises the personal suffering of the individual.

c) The Functional Approach: where the award is based on how much the person suffering could realistically be compensated.
· The Functional Approach (subjective) states that damages for non-patrimonial loss may be awarded only to the extent that they may be employed to provide the patient with reasonable solace for his misfortunes.
· I.e. damages cannot be awarded for non-patrimonial loss where the money does not alleviate or eliminate the plaintiff’s suffering.
· Crts, however, are not comfortable with this approach.
Gerke NO v Parity Insurance Co Ltd 1966 (3) SA 484 (WLD)
· Louis Wessels (L) was crossing a main road and was struck down and immediately rendered unconscious by a car insured by Parity Insurance. L suffered various physical injuries and suffered severe brain injuries which resulted in severe spasticity of all 4 limbs.
· It was clear that L would remain in a PVS and never be able to comprehend his actions or environment, and talk again or recover the function of his limbs.
· The ISSUE was whether general damages can be awarded where the plaintiff is not in a position to realise that he is being compensated as this would supposedly defeat the purpose of the Action for Pain and Suffering.
· The test to be considered in these cases is:

(a) Objective in that something falls to be awarded for what had been called loss of happiness even in a case where the victim has been reduced to a state in which he has never realised and will never realise that he has suffered his loss.
(b) Subjective in the sense that the crt, in fixing the quantum of damages, will have regard to any relevant data about the individual circumstances and characteristics of the plaintiff which tend to show the extent and degree of the deprivation.
(c) Subjective also in the sense that any realisation which the plaintiff has or did have or will have, of what he has lost (i.e. awareness) is most material and important.
Reyneke v Mutual & Federal Insurance Co. Ltd 1991 (3) SA 412 (WLD)
· Suzette Reyneke (S) was on roller skates in a street when a car insured by M&F collided with her. The only issue before the crt was the question of quantum of damages which was in dispute.
· Since the collision, S had been lying in a surgical ward in a hospital and had suffered various injuries such as a fractured jaw, fractured metacarpal, multiple rib fractures and fractured knees. These injuries are not relevant here.
· As a result of major head trauma, S was left in a permanent vegetative state (PVS) and fell into a class of cases known as cabbage cases.
· The question was whether S was aware of her loss of amenities. The problem which arises out of the ‘cabbage’ cases is whether a crt should award any general damages where the patient is not aware of any suffered loss and where any awarded amount will only redound the benefit of the patient’s heirs.

· In dealing with this problem, crts both in SA and England have developed a 2-stage approach:

a) A subjective approach is adopted in the case of recognising that certain losses can only be compensated if they are consciously experienced by the patient. This approach is sometimes called the functional approach, according to which damages for non-pecuniary loss may be awarded only to the extent that they may be employed to provide the patient with reasonable solace for his misfortunes.

b) An objective approach is adopted in the sense that certain losses are experienced by a patient whether he is conscious or not.

· The crt followed the Gerke approach: in awarding damages the victim’s ability to sense fear, anxiety, etc will be taken into consideration.
· Dendy criticised this ruling b/c the crt did not really follow the same approach. Gerke said that the loss was judged partially objectively and partially subjectively. In this case, the crt said that either of the 2 approaches could be used.
Collins v Administrator, Cape 1995 (4) SA 73 (CPD)
· Due to the negligence of a hospital where a tracheostomy tube was displaced leading to hypoxia, a 16 week old baby was rendered permanently vegetative.
· The crt held that the purpose of a delict was compensatory and not punitive. ( not further damages should be awarded.

· The plaintiff had already arranged that if the hospital was found to be negligent then the Administrator would pay all future medical expenses for the baby.

· Dendy has criticised this case saying that it should be overruled b/c it is inhumane. An unconscious plaintiff can still suffer while a dead person cannot. 
· The Position ( seems to be that:
· General Damages require the victim’s knowledge of the suffering and ( have the functional approach applied (( Can the victim subjectively feel?)
· Damages for the Loss of Life Expectancy, Amenities of Life, Disfigurement and loss of limbs are judged according to the subjective approach. Damages will be awarded regardless but if the victim can feel them then the amount will be much higher.
6. CONTRIBUTORY NEGLIGENCE
6.1. The Common-law position
· The general rule in Roman Dutch law was that fault on the part of the defendant precluded him from claiming damages from the defendant who was also to blame for causing the damage.
· So if two people were at fault, then neither could claim damages unless one was more to blame then the other

· Our crts have adopted the English Law approach w.r.t. contributory negligence – that if the negligence of two persons contributed to the causing of a particular fault, and one or both of them suffered damage as a result then neither party could institute an action unless one of them was the decisive cause
· If this were proved, then the negligence of the other party was completely ignored and he would succeed with his claim.

· In order to determine whose negligence had been the decisive cause of the accident, the crts would try to determine who had the last opportunity to avoid the collision and he would be found liable.

· If the defendant had had the last opportunity to avoid the danger, then he would incur full liability

· This ‘last opportunity test’ did not work well in practice and so the legislature was forced to intervene.

6.2. The Apportionment of Damages Act 34 of 1956
	s1.     Apportionment of liability in case of contributory negligence:

	(1) 


	(a)
	Where any person suffers damage which is caused partly by his own fault and partly by the fault of any other person, a claim i.r.o. that damage shall not be defeated by reason of the fault of the claimant but the damages recoverable in respect thereof shall be reduced by the crt to such extent as the crt may deem just and equitable having regard to the degree in which the claimant was at fault in relation to the damage.

	
	(b)
	Damage shall for the purpose of paragraph (a) be regarded as having been caused by a person’s fault notwithstanding the fact that another person had an opportunity of avoiding the consequences thereof and negligently failed to do so

	(2)
	
	Where in any case to which the provisions of subsection (1) apply, one of the persons at fault avoids liability to any claimant by pleading and proving that the time within which proceedings should have been instituted or notice should have been given in connection with such proceedings in terms of any law, has been exceeded, such person shall not by virtue of the provisions of the said subsection, be entitled to recover damages from that claimant.

	(3)
	
	For the purposes of this section ‘fault’ includes any act or omission which would, but for the provisions of this section, have given rise to the defence of Contributory Negligence. 


· The criterion of apportionment does not emerge clearly from the relatively vague wording of section 1(1) (a) of the Apportionment of Damages Act. The section provides that where both parties are at fault, the damages recoverable by the plaintiff shall be reduced to such an extent as the crt may deem just and equitable, having regard ‘to the degree in which the claimant was at fault in relation to the damage.’ 
· Clearly, apportionment cannot take place unless a plaintiff’s conduct is linked to that plaintiff’s loss. 
· Yet it is not the degree of causation, but the extent to which the quality of the conduct is unacceptable, which determines how damages are to be apportioned.
· Some decisions seem to imply that the relative causal significance or potency of the parties’ conduct, rather than the culpability of such conduct, should be the determining factor. 
· A judge would thus have to determine the relative degrees of causal contribution to the harm sustained by the plaintiff. Such an approach is incompatible with the wording of section 1(1) (a), which requires that degrees of fault be determined. 
· It is also doubtful whether causal contribution is capable of quantification in terms of a percentage. 
· Given the abolition of the last opportunity rule, which was an expression of a causal approach, one can conclude that degrees of causation do not play a part in apportioning damages.
· When dealing with the apportionment of damages we have to ask 3 questions:

a. Are we dealing with a question of fault or fault and causation?

· The crt still has to determine whether your standard departed from that of the reasonable man by a certain percentage.
· Or; that the conduct contributed a certain percentage to the damage causing event.

b. Fault: does determining that one of the parties was at fault then automatically determine the fault of the other.

c. Does the degree of apportionment need to be specifically pleaded.

· Smit ( answers a. and b. 

· Jones ( answers b.
· Nomeka ( answers c. and agrees with Smit w.r.t. b.
· Of course apportionment cannot take place unless there is a causal connection between the defendant’s conduct and the loss, and the plaintiff’s conduct and the loss. 
· The appropriate test of causation is the concept of conditio sine qua non. 
· The harm in issue is, according to this approach, caused if the harmful event would probably not have occurred but for the negligent conduct of each party. 
· However, both factual and legal causation are required before a defendant is held liable in damages. 
· Legal causation serves to ensure that the causal link is not a tenuous one. It is therefore submitted that, in addition to the requirement of factual causation, the negligent conduct of the plaintiff can only be considered a legal cause if policy considerations based on principles of reasonableness, fairness and justice dictate that the consequences be imputed to the plaintiff.
· The correct approach when considering apportionment is for a crt to make a just and equitable decision, having regard to, but not being bound by, the plaintiff’s fault in relation to the loss.

South British Insurance Co. Ltd v Smit 1962 (3) SA 826 (A)
· The rider of a motorbike hit a little boy who had run across a road. The father of the boy claimed that his son lacked capacity and ( had not acted negligently.

· The motorcyclist argued that the boy did have capacity and had acted negligently in running across the road.

· The crt went to great lengths to establish the factual issues in order to apply them to the Act.

· The Act implies that in the in the case of the plaintiff as well as the defendant, one is concerned with a negligent act of omission that is causally linked to the damage. Causation will (act as the filter to determine how you apportion damages.
· The standard of deviation from the norm is the standard of the bonus paterfamilias. 

· The crt stated that a determination of the plaintiff s degree of fault automatically determines the degree in which the defendant was at fault.

· According to this, if the plaintiff had been 40% negligent (i.e. his conduct deviated 40% from the standard of the reasonable person), it was thought to follow automatically that the defendant was 60% negligent.

Jones NO v Santam Bpk 1965 (2) SA 542 (A)
· The Appellant was the father of a little girl ,of 9 years old, who had been knocked down by the driver of a Land Rover

· The crt a quo held that the driver had been negligent in not keeping a proper lookout.

· The AD held that the girl had also been negligent as she was deemed to have had capacity and had ( contributed to the damage she suffered.

· The judge followed a completely new, more mathematical approach to determine the degree of fault shown by the plaintiff and the defendant.
· It requires the court to conduct a comparative evaluation of the respective degrees of fault to determine not only the degree in which the plaintiff was at fault, but also the degree in which the defendant was at fault. 
· The crt must therefore assess the extent to which the negligent conduct of both the plaintiff and the defendant deviated from the norm of the reasonable person. The extent of the deviation is expressed in terms of a percentage. 
· The assessed deviations of the plaintiff and the defendant respectively are then compared, and the “fault” of each, in relation to the harm, is assessed according to the proportion in which their percentages of deviation are related to one another. 
· Two equal percentages of deviation, for instance, represent equal responsibility for the harm suffered; the plaintiff’s claim is accordingly reduced by 50 per cent. A 60% deviation by the plaintiff and a 20% deviation by the defendant represent a proportionate basis of responsibility of 60 to 20 (or 3:1 ( 4).

· The plaintiff’s claim is reduced by 75% (( 4/3 x 100/1 = 75%) or, to put it differently, he or she is entitled to only one-quarter of the damages claimed b/c he was 75% to blame for his loss.

· No particular method of expressing one’s conclusion regarding the proportion of the respective degrees of fault has to be adopted. It is, however, essential to determine the extent of the deviation of both the plaintiff and the defendant from the norm of the bonus paterfamilias.
AA Mutual Insurance Assoc. Ltd v Nomeka 1976 (3) SA 45 (A)
· The case involved a motor vehicle collision where one car was trying to turn against traffic and the the other party rode his motorcycle into the intersection without looking.
· The crt a quo held that the driver of the car had been negligent.

· While, on the facts, the AD found that both parties had been negligent.

· The judge confirmed the approach from the Smit case where the plaintiff’s fault automatically determines the degree of fault of the defendant.

· The decisions in the Nomeka (and Smit) cases and Jones can be reconciled. It is unlikely that the approach in Nomeka suggests that establishing the percentage of negligence of the plaintiff is done in total isolation (i.e. without any reference to the degree of negligence of the defendant), after which the plaintiff’s negligence is automatically expressed as the numerical remainder of the defendant’s negligence

· What probably happens is that the crt will determine the degree of negligence of each party on the evidence and then through a mental process (without referring to ot in any detail as in Jones), determine each parties’ deviation form the standard of the reasonable person, the result of which is then given as a percentage.

6.3. Contributory negligence and contributory intent:
· The term ‘fault’ includes elements form both intent and negligence. One of the questions i.r.o. the Apportionment of Damages Act is ( whether a defendant who intentionally caused the damage to the plaintiff may raise a defence of contributory negligence on the part of the plaintiff.

· At the common law level, the position is that such a defence could not be sustained where a defendant acted intentionally. [Minister van Wet en Orde v Ntsane 1993 (1) SA 560 (A)]
· Another question is whether the Section 1 (1) (b) if the Act applies to the case of the so-called defence of Contributory Intent. A distinction will be made between two situations:

a. Where the plaintiff intentionally contributed towards his own loss while the defendant was merely negligent.


· In this case the plaintiff forfeits his claim. ((established law)
b. Where the defendant caused the loss intentionally and the plaintiff’s unreasonable conduct causing the loss was also intentional.

· It would appear that the Legislature (form the wording of the long-title of the Act as well as the heading of s1 – where reference is only made to negligence) intended to make provision only for the defence of contributory negligence and not the defence of contributory intent. [Minister van Wet en Orde v Ntsane 1993 (1) SA 560 (A) where the AD left open the question of the meaning of fault in s1 (1) (a) but assumed in the favour of the appellant that ‘fault’ includes intention and negligence]
6.4. Contributory negligence of Minors:
· Generalised presumptions about the capacity of minors based on age:

· >7: no capacity

· 7 – 14 : rebuttable presumption of not having capacity (doli incapax)

· 14<: rebuttable presumption of having capacity (doli capax)

Jones NO v Santam Bpk 1965 (2) SA 542 (A)
· It was argued on appeal that the test of whether any negligence could be attributed to the little girl hit by the Land Rover should be subjective and that her conduct had to be measured not in relation to the conduct to be expected by a diligens bonus paterfamilias (a standard that is always objective and only varies w.r.t. the circumstances).

· The judge mentioned that there were a number of cases which suggested that the conduct of a child, w.r.t. negligence, should be measured to a different standard to that ordinarily applicable.
· Some suggested that a child’s conduct w.r.t. negligence should be tested on a subjective basis.
· However, once a child over the age of 7 but under the age of 14 had conducted itself in such a manner that its conduct would ordinarily amount to negligence, then there arises the need for determining whether the child was culpae capax.
· In this case, the little girl turned nine on the day of the collision. The evidence showed that she was a normal, intelligent child and that she was accustomed to heavy traffic. She was also used to walking overbusy roads as she went to and form school. She was also taught at school about the dangers of crossing busy roads when traffic was approaching and had specifically been told to look before crossing a road.
· On the strength of this, the girl was found to be guilty of negligence, and had ( contributed to the damage she suffered.
Weber v Santam Bpk 1983 (1) SA 381 (A)
· A child was sitting in front of a block of flats and a person reversed over him without seeing him.

· The issue the court had to consider was whether the child had been negligent as well as the defendant. 

· The claim would be reduced if there was contributory negligence.

· The child’s parents had warned the boy about the dangers of traffic but that doesn’t mean that he understood them.

· The court found that children can be regarded as imbicilitas (i.e. they are impulsive so they don’t think things through and act on the spur of the moment)

· Even if they can distinguish between right and wrong they can’t always act in accordance with this.
· The judge warned against placing an ‘old head on young shoulders.’
· The crt ruled that the inquiry into capacity was Subjective, while the inquiry into fault was Objective.

· This means that once a child is found to have the necessary capacity, its negligence was to be determined in accordance with the standard of the ordinary (adult) reasonable person.
· What has to be determined, subjectively, was whether the child in question had developed the emotional and intellectual maturity to appreciate the particular danger to be avoided

· This was b/c even if a child was able to distinguish between right and wrong, they may not be able to appreciate the difference.

· For a question on Contributory Negligence

· Mention the Apportionment of Damages Act
· Know the facts of the 3 cases (Smit, Jones and Nomeka) so that we know what kind of issues we may have to consider.

· Be sure that you can set out both methods from Jones and Nomeka and say why one method may be better than the other, cite authority to confirm this opinion (e.g. Neethling)
7. DEFENCES

7.1. Volenti non fit injuria

7.1.1. Forms of Consent:

· Where a person (who is legally capable of expressing his will) gives consent to injuty or harm, the causing of such harm will be lawful.

· Consent is a ground of justification: the person suffering harm waives his right to the extent that he permits the defendant to violate his interests, ( the actor cannot be held liable for the damage caused.

· The principle that the defendant is not held liable where the injured person has consented to injury or the risk thereof is embodied in the maxim Volenti non fit injuria. (( a willing person is not wronged: he who consents cannot be injured)
· It is a complete defence: i.e. it excludes all forms of fault.

· There are 4 main issues when considering Volenti non fit injuria:

1. Recognition of the different forms of defence:

a) Permission to assault / consent-to-injure cases.

b) Voluntary assumption of risk / consent-to-risk cases.

2. From 1b): What must be evident regarding the plaintiff’s assumption of risk for the defence to succeed?

3. Also from 1b): What is the distinction between voluntary assumption of risk & contributory negligence?

· This is a significant issue b/c of the Apportionment of Damages Act.
4. Relates to the requirement for BOTH forms of consent required for establishing the validity of consent

a) Related to the requirement for informed consent. Cases are mainly concerned with the issues relating to 1a). (( Doctor-patient-cases)
b) Relates to the fact that the consent must be voluntary.

(1) Recognition of the different forms of Consent:

· One could argue that this is consent to the risk of injury.

Stoffberg v Elliot 1923 CPD 148
· The plaintiff was admitted to hospital and the doctors amputated his penis b/c it was cancerous.
· He ( sued the doctor for assault b/c he never gave consent for the operation

· Doctors agrues that the consent was tacit

· The crt ruled that a patient by entering a hospital does not submit himself to such surgical treatment as the doctors in attendance may consider necessary.

· ( any operation performed without his consent is an unlawful infringement of his right to personal security entitling him to compensation for such damage as he has suffered.

Lampert v Hefer 1955 (2) SA 507 (A)
· A motorcycle was drunk & a woman got into the side-car of his bike. There was an accident and the woman sued for damages.
· The crt ruled that b/c she knew the man was intoxicated, there was a voluntary assumption of risk and that was used as the defence.
· The case is authority that being a drunk passenger constitutes a voluntary assumption of risk (In Santam Insurance the crt took a different approach i.t.o. contributory negligence. NB: consent is tested subjectively; while contributory negligence is tested objectively against the standard of the reasonable person)
Santam Insurance Co. v Vorster 1973 (4) SA 764 (A)
· The plaintiff was a passenger in a car. Four men were in two cars and were racing along a country road with a sharp bend. 
· Due to the negligence of one of the drivers there was a collision and the plaintiff became a paraplegic.
· The ordinary risks involved in racing are burst tyres, mechanical failure but not negligence.
· Since the plaintiff had not foreseen the extraordinary risk, he had not implicitly given consent
· For consent to be validly given, it must be for a legal activity.
· If the activity is illegal, the consent cannot be valid. (( Burchell)
Maartens v Pope 1992 (4) SA 883 (N)
· P was a plumber who had been phoned by M to come look at a ‘soak-pit’ & M said that P must phone her when he was able to come.
· P was in the area & decided to go to M’s house.
· The house was locked & the gate had Beware of Dog signs. P ignored these as he felt that he got on well with dogs. So he jumped over the gate & a bullterrier mauled him, so he sued M for damages.
· Was this a case of voluntary assumption of risk of contributory negligence? 
· Lampert tells that voluntary assumption of risk is recognised.
· Shreiner JA: It is usual to include in a defence of Volenti, that consent is usually given. 
· Risk cases are more NB so it might be better to include Contributory Negligence under 1. (Recognition of the different forms of defence)
· What elements must be necessary for 1b) - Voluntary assumption of risk / consent-to-risk cases?

· The principle from Lampert is that the claim for injury must result from a cause within the scope of the risk so assumed (i.e. for what the consent was given)

· We must 1st use an OBJECTIVE TEST: objectively, we must ask what are the risks inherent w.r.t. the scope of the risk assumed?
· We then ask ourselves whether the injury fell within those risks.

· In Lampert, the scope did fall within the risks. (( the defence succeeded)

· In Santam Insurance, the types of risks that you would assume in this instance are mechanical failures, e.g. bursting tyres, not that the car would over-turn in the veld. ((the defence did not succeed)

(2) What must be evident regarding the plaintiff’s assumption of risk for the defence of volenti to succeed?

· Characteristics of consent as a ground of justification:

a) Consent to injury is a unilateral act; ( the consent does not necessarily be made known to the defendant.
· B/c it is unilateral it can also be withdrawn by the consenting party at any stage preceding the defendant’s conduct.
b) Consent is a legal act that restricts the injured person’s rights.

· To qualify the consent must be apparent, or be brought to light.

c) Consent may be given either expressly (by words) or tacitly (by conduct)

· Submission or mere knowledge ≠ consent. 
d) Consent must be given before the prejudicial conduct
· Approval given after the act ≠ consent, but may amount to an undertaking not to institute an action against the defendant (( a pactum de non petendo)
e) The prejudiced person must give consent himself.

· Can only be given by someone else in exceptional circumstances. (e.g. where a parent consent for an operation to be performed on his child)
(3) The distinction between voluntary assumption of risk & contributory negligence:

· The judge in Santam Insurance said that the criteria for volenti and Contributory negligence were, theoretically, radically different.
· Volenti has a subjective inquiry into the consent of that particular plaintiff; while Contributory negligence has an objective inquiry relating to the standard of the reasonable man.
· The may, however, overlap & if they do then we should not deprive the defendant the defence of volenti. (providing that the requirements are met)
· Where you don’t succeed with volenti, you will often succeed with contributory negligence.
7.1.3. Validity of Consent:

· The law sets out specific requirements for valid consent, suggesting that it is not readily accepted that a person consented to harm. 

· The requirements  for valid are set out as follows:

a) Consent must be given freely &/ voluntarily.

· Should the prejudiced person be forced to consent (in any way) to the prejudice, valid consent will be absent.

b) The person giving consent must be capable of volition (i.e. to be able to make a valid decision, esp. b/c consent is a legal act ( must be able to distinguish between right & wrong)

· He must also be able to appreciate the implications of his act.

c) The consenting person must have full knowledge of the extent of the (possible) prejudice

· It is NB that the requisite knowledge is present, esp. where consent to the risk of harm is concerned

· The consenting person must have full knowledge of the nature & extent of the risk in order to consent to such risk.

Waring & Gillow v Sherborne 1904 TS 340 (1st case is SA to set out the elements of volenti)
· The widow of a servant, who was in the employ of the appellants, sued the employer for damages b/c her husband had been killed by the negligence of his fellow workmen.

· S argued that this was a case of volenti non fit injuria as S knew that his job was both dangerous and that he was encountering a serious risk by working there.
· The issues were whether a person who is engaged in dangerous employment has voluntarily assumed the risk of injury &/ death; and whether agreeing to dangerous employment constitutes consent?

· The crt ruled that mere knowledge ≠ consent (so NO).

Esterhuizen v Administrator, Transvaal 1957 (3) SA 710 (T)
· The plaintiff sued on behalf of her daughter who was a 14-year old girl who was suffering from ‘Kaposi’s disease’ or cancer of the extremities.

· She was admitted to the JHB Gen & underwent X-ray treatment on two occasions.
· A few years later she went back & was placed under the care of a Dr Cohen. He said that she would require ‘radical’ X-ray treatment b/c he was in the opinion that the disease was progressing rapidly (He was aware that the girl had had superficial treatment on two previous occasions)
· The mother was told that her daughter was suffering from ‘bloedkanker’

· What was not told to her (although the doctor was fully aware) was that the treatment would result in ulceration of the tissues in the treated areas, shortening of the limps would occur and that she would run the risk of having her treated limbs amputated.
· After the treatment was performed, the plaintiff noticed blisters appearing in the treated areas, which culminated in the amputation her left & right legs, two fingers on her right hand & the whole of her left hand.

· The doctors argued that in was not common practice to tell patients of all the inherent risks

· The issue was whether the doctors had a duty to make the risks known?

· The crt ruled that mere consent to undergo X-ray treatment, in the belief that it is harmless or being unaware of the risks it carries, ≠ effective consent to undergo the risks or the consequent harm.

Castell v De Greef 1994 (4) SA 408 (C) (Goes further than Esterhuizen)
· A woman was diagnosed with breast-cancer & advised a mastectomy she then underwent plastic surgery to reposition the areolae.
· The doctor decided that repositioning the areolae would be less risky than a ‘free-graft.’ The doctor had also promised the plaintiff that he would not remove the areolae (He actually claimed that he had only ‘repositioned them’)
· There were complications resulting in the necrosis (cell-death) of the tissue. She then sued the doctor on the basis that she had not given consent.

· The issue what the standard for consent was between a doctor & patient?.

·  SA law looks towards patient AUTONOMY, where the patient may refuse life-saving assistance.

· From  an English case: ‘For a patient’s consent to be a justification of medical treatment & its consequences, a doctor is obliged to warn a patient of a material risk inherent to the treatment.’

· Will be ‘material risk’ if:

a) A Reasonable Person in the patient’s position, if warned of the risk, would have been likely to attached significance to it, or

b) When a doctor is, or should reasonably be aware, that that particular patient, if warned, would be likely to attach significance to it.

· OBITER: therapeutic privilege is limited i.r.o. consent.
d) The consenting party must realise or fully appreciate what the nature & extent of the harm will be.

· Mere knowledge of the risk / harm concerned is ( not enough.

· The plaintiff must also be able to comprehend & appreciate the nature of the harm/risk. 

e) The person consenting has to subjectively consent to the prejudicial act

· Knowledge, appreciation & consent were mentioned by Innes J in Waring & Gillow v Sherborne: ‘It must be clearly shown that the risk of injury was known, that it was realised, and that it was voluntarily undertaken (i.e. there must be consent). Knowledge does not necessarily imply appreciation, and both together do not necessarily amount to consent.’
Oosthuizen v Homegas 1992 (3) SA 463 (O)
· The plaintiff instituted an action for damages for injuries he had sustained from an explosion on H’s premises.
· The explosion was allegedly caused by the plaintiff’s negligence.
· The plaintiff was the manager of a branch of the defendant’s business which sold petroleum gas.
· The plaintiff was tasked with decanting the gas into smaller containers, an activity which was illegal.

· The plaintiff had not been trained to do this task safely but felt obliged to do so b/c he wanted to avoid being fired by the defendant.

· In effect the plaintiff had been coerced into performing a dangerous task.

·  The crt ruled that coercion does not result in consent.
f) The consent must be permitted by the legal order. ( the consent must not be contra bones mores.

· Consent to bodily injury or consent to the risk of such injury is normally contra bones mores unless the contrary is evident, such as cases of participation in lawful sport or medical treatment, or cases where the injury is of a very minor nature.

7.2. Private Defence
7.3. Necessity
· A state of necessity exists when the defendant is placed in such a position, by a superior force (vis maior), that he is able to protect his interests (or those of someone else) only by reasonably violating the interests of an innocent 3rd party.

· The interests of the 3rd party can mean damage to a legally recognised interest of the 3rd party as a result of the superior force which could be caused by: humans, animals, nature, etc.

· Necessity must be differentiated from private defence. The distinction btwn the two is that when acting in defence, the actor’s conduct is directed at an attack by the wrongdoer; whereas when acting out of necessity, the actors conduct violates the interests of an innocent 3rd party.
· Note: when a person defends himself against the attack of an animal, he acts out of necessity & not self-defence. This is b/c the animal is part of the interests of a 3rd party.

· Initially, the guidelines applicable in determining the presence of necessity came from Criminal Law:

a) Whether a state of necessity really exists and not how it has been caused. It is not clear is the defendant can rely on a state of necessity that he created himself.

· It has been argued that a state of necessity caused by the defendant excludes a plea for necessity.

b) This existence of a state of necessity must be proved using an OBJECTIVE TEST where the presence of a state of necessity was based on the circumstances which prevailed & the consequences which actually ensued and not on the individual.

· I.e. whether, objectively, the state of necessity actually existed, & not whether the defendant subjectively believed it to exist.
c) The state of necessity must be present / imminent. It cannot have passed or expected to occur in the future.
d) The defendant can also claim that he was not only protecting his own interests but also those of 3rd parties.

· E.g. where the defendant protects his child.

· The some person may be the prejudiced party as well as the protected party.

e) The innocent 3rd party’s interests may include life & physical integrity; as well as other interests such a property.

· Any interest such as honour, privacy, identity, freedom & feelings may be violated by a state of necessity.

f) The defendant may not rely on necessity when he is legally compelled to endure the danger.

· E.g. a prisoner who sues for loss of earnings even though he is legally compelled to remain in prison.

g) In general, the interest sacrificed must not be more valuable than the interest that is protected. The defendant must also not cause more harm than is necessary.
· There is no fixed test to determine whether the protected interests are more / less valuable than the interests sacrificed. The answer will depend of the circumstances of the case.
h) Can necessity ever justify homicide?

· In S v Goliath, the AD held that homicide may be justified by necessity.

· In an obiter, Rumpff JA said that an ordinary human being will regard his own life as being more NB than that of another person. ( confirmed using the LCC.

· Any justification will depend upon the circumstances of the case & judged with the greatest circumspection.
i) The act of necessity must be the only reasonable means of escaping the danger. 

· I.e. the act must be necessary to protect the threatened right & the defendant must have no other course of action available to him.

Crown Chickens (Pty) Ltd t/a Rocklands Poultry v Rieck [2007] 1 BLLR 1 (SCA)
· CC had a chicken farm with a retail shop attached. In 2003, the shop came under attack from armed robbers.
· During the robbery, the robbers became aware that security guards had been called. As a result, they took R (an employee at the shop) as a hostage.
· The security guards arrived just as the robbers were fleeing the scene. Once the guards found out R had been taken hostage, they proceeded to fire at the departing vehicle.
· One of the bullets hit R in the arm. This freaked-out the robbers who abandoned the car, leaving R bleeding.
· R then brought an action in delict against the owners of the farm.
· Her employer raised the defence of necessity against the damage caused to her by the security guards.
· The crt ruled that CC’s argument was not reasonable. Apart from the fact that a stray bullet might have struck the appellant, the guards had not considered the possibility that she might have been exposed to greater danger had the bullets halted the getaway car & the robbers were forced into a corner.
· That risk would probably have far outweighed the risk to which she would have been exposed had the robbers escaped. 
· The crt found that a reasonable person would not in the circumstances have fired on the getaway car, and that, as their employer, the appellant was vicariously liable for the damage caused.
· It was on this basis that it was unreasonable.
· NOTE: it is NB to note what the judges said about the law.
· The juristic niche of necessity has not been settled in the law of delict.
· Necessity has sometimes been taken to exclude wrongfulness; it has also been suggested that it might serve to avoid a finding of negligence.
· Whatever the basis for the defence, however, the test remains the same: was the harm foreseeable and would a reasonable person have guarded against its occurrence?
· What is needed is a proportionality test which grades the gravity of the risk posed to the plaintiff with the utility of the defendant’s conduct.
7.4. Statutory Authority or Justification 
7.5. Provocation & Retaliation
· Provocation is a defence which excludes intent or accountability.

· In an extreme case one may be provoked to a degree of anger which effectively impairs or destroys one’s mental capacity to have either dolus or culpa (doli et culpae incapax).
· This can be inferred from the comments made in Bester v Calitz 1982 3 SA 864 (O) 873 at 876
· In other instances provocation may rebut the presumption of animus iniuriandi or serve as a ground of justification. 
· One may have some difficulty in accepting that provocation rebuts the presumption of animus, for in many cases the provocation is the catalyst which creates the intention to injure. 
· Once again, however, one must bear in mind the two components of intention. 
a) While provocation may have induced the first component – the intention of bringing about a particular result – 
b) It may also serve to negate knowledge of unlawfulness.
· It is towards this second aspect, then, that the defence is directed. However, irrespective of the basis of the defence, it must be shown that the conduct took place ‘without premeditation and in great and sudden anger.’ 

8. SPECIFIC FORMS OF DAMNUM INIURIA DATUM
8.1. Pure Economic Loss
8.1.1. The Problem of Pure Economic Loss and the Approach of the Courts
· The Aquilian action is the principle action available to claim damages for pure economic loss.

· PEL may comprise patrimonial loss that does not result from damage to property or impairment of personality. It may also refer to financial loss which does flow from damage to property or impairment of personality, but which does not involve the plaintiff’s property or person.
· I.e. it is loss which is purely financial, where the plaintiff has not suffered loss to corporeal property.

· The law does not deny recovery for pure economic loss, rather it approaches such claims more with more caution than those arising form personal injury, where the law allows remedies for some cases & refuses then for others.

· This reason for this is possibly the fear of creating indeterminate liability. This is b/c the economic consequences of an act may generally exceed its physical effects. The principle device that the law employs to keep liability within socially acceptable bounds in the requirement of wrongfulness.
· To found liability for PEC, the qualification is that wrongdoer’s conduct must comply with the general delictual requirements; and here we will focus on wrongfulness.

· In our law, wrongfulness lies in either in the infringement of a subjective right, or in a breach of a legal duty to avoid damage.

· This also applies to PEL; however, while infringement of subjective rights occurs fairly often in PEL, crts hold that the wrongfulness of an act causing PEL, almost always lies in breach of a legal duty.
· A general duty to prevent PEL for another person does not exist, i.e. the factual causation of PEL is not prima facie wrongful. ( whether there was a legal duty to avoid PEL will be determined on the facts of the particular case.

· The crts will exercise a ‘value judgement embracing all the relevant facts & involving considerations of policy-based aspects of the concept of a “duty of care.”’

· This will involve the weighting up of the interests of the parties involved, taking into a/c the public interest.

· For instance, where the success of an action of PEL would open up a multitude of claims for incalculable loss (as in Weller & Co.), society will be better served by denying the remedy.
· Weller & Co. v Foot and Mouth Disease Research Institute (1966) 1 QB 569
· This is a special case b/c the decision was based upon the following facts:

· The defendant was an institute which carried out research into foot & mouth disease in cattle. They imported a virus from Africa to experiment on.

· The virus escaped from the defendant’s premises & infected cattle on neighbouring land which was not in occupation of the plaintiffs.

· As a result of the outbreak, the Government closed the cattle markets in the area. W were cattle auctioneers & b/c of the closure, they suffered loss of earnings.

· The crt did not need to prove negligence or causation. All they had to answer was the question of wrongfulness.

· The crt then said that in an agricultural community, an outbreak of Foot & Mouth would affect everyone in the area, which would give rise to unlimited liability. In order to limit liability, the crt formulated a test:

a) A duty of care arises only b/c a lack of care might cause direct injury to someone’s person or property.
b) A duty of care which arises from a risk of direct injury to a person or property is owed only to those whose person or property may foreseeably be injured by a failure to take care.

· If the plaintiff can show that the duty of care was owed to him, he can recover both direct & consequential loss which is reasonably foreseeable.

· The crt  ruled that even though the virus had escaped b/c of the defendant’s negligence and that W’s loss had been reasonably foreseeable, the defendant was not liable for that loss b/c W had not been within the scope of the defendant’s duty of care.
· The defendant had only owed a duty of care to the owners of cattle in the area around their facility & not to persons (like W) who did not have any proprietary interests in anything that the virus might have harmed (i.e. the cattle) & whose loss was purely economic.
· The test for PEL is as follows:

1. Determine what category the PEL falls under: If it falls under direct injury to person / property, it could be PEL

· E.g. a MVA where the plaintiff is injured & suffers medical expenses.

2. Ask whether the plaintiff suffers consequential losses arising out directly out of the injury.

3. Where the plaintiff suffers pecuniary losses with no direct injury to person or property (i.e. dissociated from the 1st two categories), he can only recover loss if there was a SPECIAL RELATIONSHIP btwn the parties involving an express or implied duty of care.

· It is this duty of care which is often difficult to prove.

8.1.2. Negligent Misrepresentation causing Pure Economic Loss
· Misrep (in the form of words, conduct or behaviour) as a form of damnum iniuria datum, occurs when the wrongdoer makes an incorrect or misleading representation in a wrongful & culpable manner to another person who acts on it to his detriment.
· No specific problems attach to Aquilian liability for a misrep causing damage to property or impairment of personality, so we will focus on negligent misreps causing PEL.

· Although it mat seem logical that words causing damage should entail liability as readily as deeds, judges who have to evaluate general theories by the acid test of factual situations have strongly felt the necessity of limiting rather than expanding the scope of liability for negligent misreps.

· In deciding whether the defendant was negligent, the crt will ask what was foreseeable by the reasonable person in his position.

· Did he know, or ought he to have known, the purpose for which the information was required, & that he would suffer harm as a result if it were incorrect?

· If the statement was not made to directly to the plaintiff, ought the defendant to have anticipated that it would be conveyed to the plaintiff?

· There is also some liability in our law that no delictual liability arises from a negligent misrep inducing a contract. This concept is from English law, although it has since been banished from their law by legislation & case law & it is hoped that SA will soon follow suit.

· Perlman v Zoutendyk 1934 CPD 151
· The Special Relationships test did not really feature in the judges reasoning in this case.

· The defendant was a sworn appraiser & auctioneer of property. He had issued certificates of valuation to an owner of a property (Mr Pienaar) for £4,500.

· On the strength of that valuation by the defendant, the plaintiff loaned P £1,400 on a mortgage of the property.

· It transpired that the property had been overvalued & that the true value was £390

· The owner became insolvent & the plaintiff had lost ~ £1,000 b/c of the worthlessness of the security for the loan.
· The plaintiff claimed this loss as damages from the defendant.

· What the crt said about the law was straightforward:

· In general, Roman-Dutch law regarded all damage caused unjustifiably (iniuria) as being actionable, whether it was caused intentionally or by negligence.

· Although Roman-Dutch law also required a duty of care owed by the defendant to the plaintiff, the duty arose in considerably wider circumstances than in English law, and depended simply on the foreseeability of harm to the plaintiff (See Cape Town Municipality v Paine 1923 AD 207 ( Term 1 notes) 
· The crt held that assuming the correctness of the facts alleged in the declaration, the defendant as a reasonable sworn appraiser ought to have foreseen that a negligently made valuation of a property was likely to mislead & cause harm to a mortgage.

· The defendant had ( owed the plaintiff (as a prospective mortgagee) a duty of care.
· On the question of whether in any given situation, a reasonable person would have foreseen the harm & governed his conduct accordingly should be judged on the circumstances of the case.

· Hershel v Mrupe 1954 (3) SA 464 (A) (Statutory duty to furnish correct information)
· H’s husband was killed in a MVA with a bus owned by M. intending to claim damages from the statutory 3rd party insurer of the bus; H used her attorney to M requesting that M supply the name of the relevant insurance company.

· M’s attorney, acting on M’s instructions, replied that is was South British Insurance Co.

· This statement, although made in good faith, was erroneous b/c M owned several motor vehicles & had confused the insurer of one with another.

· Acting on the info supplied, H sent a letter of demand to the S company, which also assuming that it was really the insurer negotiated with H for a settlement.

· It was only when negotiations broke down & H instituted an action against the S company that the latter repudiated liability on the basis that it was not the insurer of the bus in question.

· The problem was that by this stage H had wasted legal costs of over £112 & then sued M for this amount, claiming that she had suffered damages b/c of the representation M had ‘negligently & wrongfully’ made to her.
· The AD held by a majority of 4 to 1 that M was not liable for the wasted legal expenses.

· Centlivres CJ (the dissenting judge) said the question is whether the defendant exercised a duty of care & whether that duty of care was exercised to prevent foreseeable harm.

· ( the defendant should be held liable.

· Van Den Heever JA surveyed English law & concluded that it is not necessary to refer to a duty of care criterion b/c duty of care was dispensable.

· He said that there has to be an invasion of rights & that there is a general duty on everyone not to encroach on those rights.

· His judgement concluded that you do not really need a duty of care & his verdict seemed to focus primarily on the question of wrongfulness. 
· Schreiner JA said that the harm should have so foreseeable that you would have taken actions to guard against it.
· Administrator Natal, v Trust Bank van Afrika 1979 (3) SA 824 (A)
· A wanted to expropriate property it thought belonged to one Bijo, so A sent a notice to B describing B as the owner.
· Even though B was not the owner, he hired Trust Bank to negotiate on his behalf for compensation for the expropriation showing TB the notice he had received form A.

· B claimed R11,500 in compensation for the expropriation

· Eventually, A paid TB R6,800 & after deducting its fee, handed the rest over to B.

· After A discovered his mistake, he sued B & TB for the R6,800.

· Default judgement was against B. TB, however, disputed liability.
· A argued that TB had negligently misrepresented to him that B was the registered owner of the expropriated property & was ( entitled to compensation.

· Although SA law recognises an action for a negligent misrep causing financial loss, the crt a quo dismissed the action, holding that TB did not owe a duty to A to verify the authenticity of the info given by B.

· This was confirmed by the AD which reviewed the law of liability for PEL resulting form negligent misrep.

· It was held to fall within the lex Aquilia. 

· In order to limit liability, one had to prove each of the elements of delict, i.e. wrongfulness, fault, causation & loss.
· To sum up, PEL can be seen as Patrimonial loss without supervening damage to corporeal property, person or personality (Two-Oceans Case)
· When you recover damages for PEL, you use the Extended Aquilian Action b/c traditionally you could not recover PEL.

· Trust Bank was the key case for the recognition of PEL in our law.

· The crt said that it was now time to recognise PEL in delict; however, all the elements of a delict need to be proved & by proving them you will be limiting liability

· PRINCIPLE: to recover damages for PEL, the defendant’s conduct must comply with all the elements of delictual liability, i.e.:
· Conduct
· Wrongfulness

· Fault

· Damage

· Causation

· Wrongfulness is possibly the most difficult element to prove in PEL.

· If you act wrongfully, you are infringing a subjective right or a breach of a legal duty.
· The latter is more common in cases of PEL.

· TEST ( Question did the defendant owe a legal duty to the plaintiff?
· Phrased as a General Reasonableness Test / Criterion taking into a/c the LCC of the community.

· LCC involves a reasonableness inquiry, i.e. if it is reasonable to hold the defendant liable.

· General factors have emerged from the cases:
1. Knowledge: did the defendant that his actions would cause PEL to the plaintiff?

2. Professional Knowledge / Competence: did the defendant profess to have professional knowledge / skill?

3. Practical Measures: could the defendant have taken practical steps to avoid the defendant suffering PEL? ( Includes:

· Relative ease of the steps

· Expense of the steps

· Probable success of the steps if they were taken

4. What was the extent of the risk to which the plaintiff was exposed?

· Relatively small or large risk

5. Are there any statutory provisions involved?

· Hershel V Mrupe: statutory provision for the procedure to be followed.

· Certain professions are also regulated by statute, e.g. Lawyers i.t.o. the Attorneys Act.

6. Policy considerations:
· Would recognition lead to limitless liability?

· You also need to prove that the defendant was under a legal duty to provide the correct information to the plaintiff as a particular individual.

· This was illustrated by Standard Chartered Bank of Canada (below)
· It must be evident who the person would be who would rely on the info to their detriment ( subjectively foreseeable.
· The info should be subjectively foreseeable, i.e. for the person to rely on it.
· Standard Chartered Bank of Canada v Nedperm Bank Ltd 1994 (4) SA 747 (A)
· Bank A was Std CBC. Bank B was Nedperm. Consulex was created by a number of companies who manufactured sulphur & exported it to Triomf  - Richards Bay to make fertiliser. 
· There was a direct relationship btwn Bank A & TRB. Consulex shipped sulphur to TRB who could not pay.
· In order to get a line of credit, Bank A would request info about TRB & Consulex.
· TRB had changed the end of their financial year from December to June.
· Bank A asked Standard Bank of SA (SB) to get a financial report on TRB
· Standard Bank requested an ‘extremely urgent’ full general report on TRP from Bank B (Nedperm)
· The next day Nedperm sent a response saying that TRB was one of the largest manufacturers of fertiliser in the country & that they were trading normally so they fulfil their normal commitments.
· The problem was that this report related to an earlier report & was ( not current.
· Nedperm’s report was seen as favourable & so the line of credit was granted.
· As a result, Consulex shipped sulphur to TRB, who (being in financial difficulties) could not pay Bank A, who suffered loss as a result.
· It emerged that Nedperm knew about TRB’s financial difficulties, but did not mention this in their response to Standard Bank’s enquiry.
· TEST: did Nedperm owe a legal duty to Bank A to furnish them with the correct info?
· The crt took various factors into a/c:
1. The context in which the statement was made
· The crt found that the request was made as a strict business request for a full book statement.
2. The nature of the statement
· Related to the factors which were in the normal special interests of a banker.
· It also related to info which was only available to Nedperm.
3. Knowledge of the factors
· Were Nedperm able to argue that they were unaware of the purposes that the info would be used? ( Did it matter that they did not know what Bank A wanted the info for?
· The crt found that Nedperm knew of TRB’s business dealings & ( should have known what the info was needed for.
4. Reliance on the report by a 3rd party.
· Crt said that they should have realised that the report would be relied upon by a 3rd party & that they would suffer loss.
5. Relationship btwn the parties
· While there was no direct relationship btwn Bank A & Nedperm, the relationship btwn the banks was a reasonably close one
6. Public Policy & Fairness
· There were no public policy considerations not to hold Nedperm liable
· It is NB to note that the case did not change the test for determining PEL, the same principles & factors still applied.
· What about negligent misreps made in a contractual context?

· Should we differentiate btwn statements made in & those made out of contractual contexts as a matter of law?

· Beyer South Africa v Frost 1991 (4) SA 559 (A)
· This case focused on the situation where a negligent misstatement was made in a contractual context which induced the plaintiff to contract.

· It is not necessary to make a distinction; the statement made in Trust Bank would still apply to negligent misstatements made in a contractual context.

· IN PRINCIPLE: use the SAME principles as discussed in Trust Bank b/c they are adequate for determining liability for negligent misstatements that induced a contract (you must ask which area of the law you want to focus on ( ex contactu or ex delicto)

· Applicant was a manufacturer of herbicides & the respondent was a farmer who had vineyards as well as cash crops (such as onions).

· The applicant had developed a new product called ‘sting’ & the respondent was induced into buying the product & having it sprayed by helicopter onto his vineyards.

· Some of the herbicide drifted onto the cash crops & the respondent suffered R55,000 damage.

· What happened was that at a meeting B’s agent said that the best way to apply the product would be via helicopter & that no adjacent fields would be sprayed.
· F asked B’s agent whether there would be a distinct cut-off line for the spraying as he had cash crops in an adjacent field. The agent replied that there was a cut-off point.

· Question: was B under a legal duty to ensure the validity of the statement made?

· The crt characterised the statement as being negligent but not malicious.
· This was based on the ruling of an earlier case (Haman) which said that:

a) Such statements were not a new phenomenon

b) F could have taken safeguards to protect himself via contract (e.g. via an warrantee clause where the other person warrant / guarantees his performance. Failure to comply would = breach of contract & the normal remedies for breach would apply, e.g. damages)
· In Beyer the crt found that B had a legal duty to ensure that his statements were correct & summed up the law as follows:

1. Say that in order to prove liability for a negligent misstatement in a contractual context:

a)  there must be proof that the plaintiff acted negligently

b) There must be damage & causation

c) Finally, there must be proof that the damages would cover loss.

2. To prevent limitless liability, the crt will see whether there was a legal duty on the defendant & if so; whether that legal duty was exercised with reasonable care by the defendant.
· You need to prove the same principle as in Trust Bank, but these should be made in a new context.

· The crt criticised the Haman case by saying that the scope & complexity for modern commerce had widened the possibility for risk.

· Also w.r.t. b) ( the judges said that in a ‘perfect world’ people could do this. In reality, however, people had different contracting powers & that in general, laymen do not know how to take precautions via the law.

· This approach was different to Two Oceans although the context was also different.
8.1.3. The Contract-Delict overlap in the case of Pure Economic Loss:
· Dicta in Lillicrap: Breach of a contractual relationship is not per se wrongful for the purposes of founding delictual liability.
· For the purposes of proving wrongfulness in delict, a plaintiff must allege & prove the existence of a legal duty without only having recourse i.t.o. the contract.

· Lillicrap, Wassenaar and Partners v Pilkington Brothers(Pty) Ltd 1985 (1) SA 475 (A)
· L was a firm of structural engineers. The respondent (P) was a manufacturer of glass products. 

· In mid-1975 L was appointed by P as consulting engineers to design and supervise the construction of a glass plant on a particular site. 

· Salanc Contractors (Pty) Ltd was employed as the building contractor for the construction of the plant. 

· In mid-1976 P assigned its contract with L to S. As a result of the assignment, there was no longer any direct contractual relationship between P and L. 

· Instead, L’s status was changed to that of a subcontractor for S. 

· When the completed plant was put into operation it was found that as a result of soil instability on the site, there were slight movements between crucial components in the plant which rendered it unsuitable for the manufacturing of glass. 

· P sought to recover the cost of remedying these defects from L on the basis that it resulted from its professional negligence in the design and supervision of the construction of the plant.

· On these facts two scenarios therefore arose. 

a) In the one there was a direct contractual nexus between the parties. 

b) In the other there was no such contractual privity between them. 

· The question presented for decision was whether policy considerations favoured an extension of Aquilian liability in either case.

· The ctr found that there was no need to extend Aquilian liability. 
· While there was a contractual nexus between the parties, each had adequate and satisfactory remedies if the other were to have committed a breach.
· The tripartite relationship between P, S (as main contractor) and L (as subcontractor) still had its origin in contract. 
· The only difference was that P now had to follow the contractual chain via S to L.
· The plaintiff in fact had a remedy emanating from the contract that coincided with his claim in delict.
· In such a case, the plaintiff has to elect one of the claims; once he makes a decision, he loses the other claim.
· In this case, the plaintiff tried to claim that the breach itself gave rise to the action for delict.

· The crt held that this is not the case. It held that the plaintiff cannot rely on the breach alone; he had to prove the existence of all the elements of a delict in order to succeed in his action.
· Two Oceans Aquarium Trust v Kantey & Templer (Pty) Ltd [2007] 1 All SA 240 (SCA)
· This case falls into the same category as Lillicrap b/c they both deal with non-performance of contractual duties.
· Although it is NB to understand why Two Oceans is also different. In Lillicrap, they were under contract at ALL times & negligence was w.r.t. a contractual relationship only.
· The appellants were trustees of a trust which operated an aquarium in Cape Town. They sued the respondent, a firm of structural engineers, for damages arising from certain failures which had developed in the exhibit tanks at the aquarium.
· I.e. they sued for the negligent design of the tank claiming that the respondents had chosen the wrong type of waterproofing. 
· The alleged negligence on the part of the respondent related to the use of waterproof lining in the tanks, which turned out to be porous. This led to structural damage b/c the tanks leaded so that salt water caused corrosion to the metal structure necessitating significant remedial work of ~R14m.
· Prior to forming the trust, the two managers had approached the respondent for advice.
· The appellant maintained that the respondent was aware that a trust was being formed & that they would be appointed as consulting engineers.
· It was ( foreseeable to the respondent as to whom the harm would be caused.
· The appellants alleged that prior to the conclusion of the contract the respondent owed them a duty of care to act without negligence.

· Their case was that insofar as the wrong option for the waterproofing for the tanks, they had a remedy in contract (in the form of positive malperformance) & insofar as the wrong option was chosen before the contract was concluded, they had a remedy in delict.
· The crt ruled that there was no cause of action b/c the respondent did not owe a legal duty to the appellant before the contract.

· NB differences btwn Two Oceans & Lillicrap:
· It is possible that in the former, the respondent’s wrong option for the tank design occurred prior to the completion of the contract btwn the parties.

· The legal issue: was the respondent under a legal duty prior to the conclusion of the contract with the appellant to act without negligence in deciding upon an appropriate design?
· Boni Mores:
· Would it be reasonable to impose a delictual action?
· There are legal & policy considerations as to why they should not be held liable (this was the argument raised by the appellant)
· Delictual liability should be extended unless there are any policy considerations
· The crt said there have to be positive public & legal policy considerations which favour the extension of liability.
· The only real positive policy consideration in this case (b/c there was no precedent) was that if the judge did not extend the action, then the respondent would not have an action. The crt rejected this argument b/c the appellants could have protected themselves in contract 
· (note: this was inconsistent with Beyer where the crt said that laymen do not possess the knowledge to do so)
· Beyer ( negligent misrep & Two Oceans ( contractual relationship
· Dicta in Two Oceans: the proper approach to employ when deciding to extend Aquilian liability that involves PEL is not whether there were any public policy considerations that indicated whether such liability should not be extended; rather whether there were any positive policy considerations favouring such extension. Imposing a legal duty must also be considered in light of the constitution.
· In casu: there were no such positive policy considerations favouring finding that the respondent’s conduct was wrongful for the purposes of delict prior to the conclusion of the contract b/c the appellant should have subsequently taken steps to protect themselves through contract.
· The judge said that extending liability would affect the standard of care according to the reasonable person definition both before & after the conclusion of the contract.
· The problem with the standard of care definition is that the parties to a contract can define a standard of care that is higher than the standard expected by boni mores.
· The legal point is that the judge did not take the two different standards of care into a/c.
8.1.4. Interference with a Contractual Relationship
· Interference with a contractual relationship is present where 3rd party’s conduct is such that a contracting party does not obtain the performance to which he was entitled to ex contractu, or where a contracting party’s contractual obligations are increased.

· Although there are few indications in our common law for the protection of a contractual relationship against interference by a third party, there are indications in the case law that in certain circumstances a delictual action will be granted to the prejudiced contracting party.

· The following instances are part of out law:

a) Most of the instances deal with intentional interference causing one of the contracting parties to commit a breach of contract (inducement to breach of contract).

· This can include enticing another person’s employee to breach the contract.

b) Interference with a contractual relationship is also present where a contracting party does not obtain the performance to which he is entitled to ex contactu, but without breach of contract taking place or the conduct amounting to inducement.

c) Interference with a contractual relationship may also occur in circumstances where there is indeed an act of inducement, but the inducement causes a lawful termination of the contract & not a breach of contract.
d) Interference with a contractual relationship may also take place where a contracting party’s contractual obligations are increased.

· These are, however, subject to the general rule in SA that only the intentional interference with the contractual relationship of another in principle constitutes an independent delictual cause of action

· Union Government v Ocean Accident & Guarantee Corporation Ltd 1956 1 SA 577 (A)
· The injured party was a Magistrate in the employ of the Union Government. While on duty, he was involved in a MVA with a farmer’s vehicle on a country road.
· The respondent was the insurer of the farmer’s vehicle.

· As a result of his injuries the Magistrate was unable to work for 2½ months, during which time the UG continued to pay his salary.

· UG alleged that it had suffered loss b/c it was deprived of the Mag’s services & that the statutory insurer (the respondent) was liable for the loss.

· Question: should the statutory insurer be liable for such loss? I.e. did the insurer owe a legal duty to the government?
· In this case, the crt decided not to extend delictual liability, & ( did not change the common law position which is:
· There is only delictual liability for intentional interference in a contractual relationship.
· As regards negligent interference; there is only delictual liability in very limited instances that were already recognised by the Roman-Dutch writers, e.g.:
· The delictual action of the master for injury to his servant
· A person who is in possession of property i.t.o. a contract who the owner may, to the extent that he has a direct interest in the economic value of the thing, institute the action legis Aquilia against a 3rd party who damages it.
· Dicta in Union Government :Schreiner JA pointed out that once one goes beyond physical proximity & considers the possibilities that may arise out of the relationships (contractual or otherwise) btwn the physically injured person & other persons who may suffer indirectly, though materially, through his incapacitation; one is immediately met with unmanageable  situations.



· You need to ask yourself: what type of loss are we dealing with?

a) In PEL, there is no damage to corporeal property or physical injury.

b) What category does it fall under, i.e. 1, 2 or 3.

8.1.5. Breach of Statutory Duty resulting in Pure Economic Loss
· Steenkamp NO v Provincial Tender Board, Eastern Cape 2007 (3) BCLR 300 (CC)
· The applicant was the liquidator of a company in liquidation, Balraz Technologies (Pty) Ltd (“Balraz”), which had earlier submitted a tender for a contract to implement an automatic cash payment system for social pensions and other welfare grants in the Eastern Cape Province, which was successful. 
· Balraz was awarded the contract. 
· Another unsuccessful tenderer successfully applied to the High Court for an order reviewing and setting aside the award of the contract to Balraz on the basis that the decision-making process of the tender board had been vitiated by irregularities.
· By the time when the contact was set aside, however, Balraz had incurred costs in preparing to execute the contract. 
· Balraz instituted action against the tender board claiming as damages its out of pocket expenses incurred in preparing to execute the contract. 
· The Ciskei HC dismissed the claim holding that the tender submitted by Balraz was not a valid tender because Balraz had not yet been incorporated in terms of the Companies Act at the time of submitting the tender. 
· An appeal to the SCA against that judgment was dismissed on the basis that policy considerations precluded delictual liability for damages which were purely economic in nature. 
· The case raised the question of whether a tender board which acted negligently in allocating a tender in breach of the tenderer’s rights to administrative justice, thus causing a successful tenderer to incur out-of-pocket expenses in preparing to execute a contract which was subsequently set aside, acted wrongfully or unlawfully so as to give rise to Aquilian liability. 
· The applicant contended that to deprive an initially successful tenderer where the award was subsequently set aside of an appropriate remedy was not consonant with the legal convictions of the community, and was inconsistent with the constitutional values of governmental transparency and accountability.
· The common law should be developed because there was no effective alternative remedy, whether legislative or contractual, other than delictual damages. 
· The consequence of State liability in delict would not be unduly onerous or expensive. It would relate only to actual loss incurred and not to loss of profits or consequential loss. 
· Liability would only be imposed if the State acted negligently and if harm were causally connected with the negligent conduct. 
· Such liability in delict was likely to enhance decision-making of tender boards in a manner consistent with constitutional values.
· A duty of care should not be imposed in such a situation. Compelling public considerations required that adjudicators of disputes, as of competing tenders, are immune from damages claims in respect of their incorrect or negligent but honest decisions.
· Public policy considerations and the values of the Constitution did not justify extending the common law of delict to recognise a private law right of action to an initially successful tenderer who had incurred a financial loss on the strength of the award which was subsequently upset on review by a court order.
8.2. Nervous or Emotional Shock
· Although the terms ‘shock’ and ‘emotional shock’ are still widely used, the term ‘psychiatric injury’ was preferred in recent case law.

· In Barnard v Santam Bpk 1999 1 SA 202 (SCA) it was stated that ‘nervous shock’ is an obsolete term without any specific psychiatric meaning and that the only relevant question is whether a plaintiff has suffered a ‘recognizable psychological lesion or injury’.

· Shock is usually identified with pain and suffering but it provides peculiar problems of remoteness. This is essentially an aspect of ascertaining liability rather than assessing damages and is accordingly analysed elsewhere. 

· The quantum of damages for shock or psychiatric injury is naturally assessed with reference to its effect on the plaintiff. 

· Damages are not recoverable in respect of an emotional shock of a negligible nature and short duration.

· Nervous shock or psychiatric injury which is short-lived and has little or no effect upon a person will not be compensated for. 
· Crts tend to include damages for nervous shock when assessing other categories. 
· Actual loss, such as medical and psychiatric expenses or loss of earnings; is treated like any other claim under the lex Aquilia, while the general damages for shock are included in the assessment of damages for pain and suffering. 
· Strictly speaking, the latter is incorrect, but it is practical: the considerations are virtually identical, and the procedure avoids any duplication of damages.
· The crt in Bester v Commercial Union Versekeringsmaatskappy van Suid-Afrika Bpk 1973 1 SA 769 (A) 799 set the criterion for liability in such instances as being the foreseeability of nervous shock or psychiatric injury.
· Despite its flaws as a test for wrongfulness, crts have continued to endorse this test for establishing liability; in conjunction, however, with an inquiry into legal causation. 

· In Barnard v SANTAM Bpk the crt said that the Bester test was a test for negligence, not legal causation. 

· It also indicated that policy considerations did not belong in the concept of reasonable foreseeability. 

· Yet none of the cases sets out how wrongfulness is to be determined. 

· In fact, in Barnard v SANTAM Bpk the crt noted that in English law both foreseeability and a duty of care are required, and indicated that the position was not substantially different in South Africa, where a similar inquiry would take place to determine legal causation. 

· The preferred approach is to consider all policy-related matters under the heading of legal causation and it seems that the unlawfulness of the conduct is taken for granted in this type of case – that it is prima facie wrongful to cause psychiatric injury to another, as it is in all other instances involving physical injury. 

· Only if a defence is raised specifically against the wrongfulness criterion will courts consider that aspect. 

· There is of course no objection in principle to dealing with policy issues in a wrongfulness inquiry, and the test for liability in psychiatric injury cases could easily be brought in line with general principles. 

· All the issues, including foreseeability and indeterminate liability, are standard wrongfulness considerations, but none is given status above any other when determining whether the conduct is objectively reasonable.

· Traditionally successful plaintiffs have been primary victims – persons who personally experienced the trauma-producing event – but our law also recognises claims of secondary victims, or ‘hearsay cases’, where the trauma is the result of a report of one or other tragic event. 

· Claims are also not limited to those who suffer injury as a result of fear concerning their own bodily integrity, or that of a relative. 

9. THE ACTIO INJURIARUM: INFRINGEMENT OF BODILY INTEGRITY AND DIGNITY
9.1. General Introduction to the actio iniuriarum
· This is the general action for the infringement if bodily integrity & dignity.

· It is the wrongful, intentional infringement of; or contempt for a person’s corpus – right to you personal space,  fama – what other people think of you or dignitas – right to your own self worth.



· The concept of delictual iniuria has undergone almost no change from Roman / Roman Dutch times.

· E.g. Voet was quoted in R v Umfaam 1908 TS 62, ‘[An iniuria] is a wrongful act…’
· An iniuria may also result in patrimonial loss. 

· In principle, the prejudiced person must then institute both the actio iniuria to claim for the infringement of the personality interest as well as the Aquilian action for the patrimonial loss. 
· The protection of human dignity is at the heart of any human rights ideology & there is support in the Roman-Dutch law for the view that dignity should be seen in a broad. The precise scope, however, of the concept of dignity has yet to be fully examined by SA crts.

· A civil remedy for the impairment of dignity has been evoked for insulting words or conduct, for the impairment of privacy, for the infringement of personal liberty (e.g. unlawful arrest), for interference with parental authority, for breach of promise to marry, for seduction & for adultery.
· Juristic Persons:

· It was recognised that juristic persons have a personal right of fama that is worthy of protection from Dhlomo NO v Natal Newspapers 1989 (1) SA 945 (A).

· They are entitled to compensation without proof of actual damage which was possibly an extension to cover the significance of identity & privacy.
9.2. Invasion of Corpus

· There is a distinction btwn rights corpus (of which seduction is a specific subtype) & the right to liberty (e.g. wrongful deprivation of liberty, wrongful arrest, malicious deprivation of liberty.

· Seduction: in Roman-Dutch times, the action arose so often that the writers had to make a new subcategory.

· At the time seduction was wrongful sex with a virgin & she had to institute the action herself.

· An infringement of one’s corpus or bodily integrity usually takes the form of an assault, but may also occur as a result of conduct falling outside that definition, for example, where injuries are sustained in a motor vehicle accident. 
· In instances, a person’s absolute right to bodily integrity (both physical and psychological) is infringed and, depending on the circumstances, may give rise to patrimonial and non-patrimonial harm.

· The usual Aquilian principles apply to instances where patrimonial harm results
· An intentional infringement, or assault, may in addition give rise to a claim under the actio iniuriarum. 
· In such an instance, the mere assault is sufficient to found a cause of action, but where an assault has an added dimension in that one’s rights of dignity and privacy are also infringed, additional damages can be claimed.

· An assault is not limited to violent behaviour or sexual assaults. 

· Non-violent behaviour, such as infecting one’s sexual partner with AIDS has been held to give rise to an action for the infringement of corpus and could also amount to an assault, and in some instances (eg serious threats) physical contact need not even be present

· Venter v Nel 1997 4 SA 1014 (D)
· A woman claimeddamages from a businessman who she had slept with but who did not tell her that he was infected with HIV/AIDS.

· Crt said that it did give rise to a cause of action even though it was a non-violent assault.
· The crt also said that the infringement must not be trivial. Any conduct which corresponds to demand of modern society is not necessarily wrongful.
· Minister of Justice v Hofmeyer 1993 (3) SA 131 (A)
· The defendant was detained in prison for 5 months in solitary confinement.
· This was without being given the opportunity to exercise or being allowed access to books, magazines or radio broadcasts. 
· It must be noted that his detention was lawful. 
· He claimed for his mental integrity & the court said there is more than just the right to physical integrity but also the right to mental well being. 
· The crt found that his mental well being was infringed and was awarded R50,000.
9.3. Injury to Dignitas

· This allowed for the protection against any intentional, factual infringement of a person’s physique or psyche, e.g.’s:

· Assault, rape, poisoning, secretly intoxicating someone, infecting a person with HIV though sexual intercourse, medical intervention, filling someone’s room with stifling smoke, poisoning someone’s drinking water, treats of violence, intentional arousal or emotional shock.

9.3.1. Cortumelia (insult) as an element of an injuria to dignitus
· An impairment of the dignitas of a person (in the sense of his / her feelings of dignity or self-respect) constitutes contumelia, or injuria.
· As with defamation (see next chapter) the victim’s remedy is the actio iniuriarum and similar considerations prevail in the assessment of damages. 
· Once the plaintiff establishes that he or she has suffered a contumelia, it is said that loss is presumed and the plaintiff need not prove damage.
· To ground a successful claim for damages for injury to dignity the following requirements must be satisfied:
a) the conduct must be an unlawful… 
b) … impairment of dignity or privacy... 
c) perpetrated with intent 
· Walker v Van Wezel 1940 WLD 66
· V wrote to W saying that he had witnessed an apparent lack of control by W’ in performance of his work, implying negligence. 
· W felt that he had been insulted; however, there was no impairment of reputation occurred as no one else had been informed. 
· The crt held that words were often incapable of being read as being insulting or degrading in their ordinary meaning. 
· An appropriate remedy should be given only when the words or conduct complained of involve have an element of ‘degradation, insult or cortumelia.’
9.3.2. Animaus Injuriandi as an element of an injuria to Dignitas
· In order to ground a successful action for damages for injury to dignity, the followimg requirements must be met: There must be…
a) An unlawful 

b) Impairment of dignity, perpetrated with

c) Animus injuriandi
· In modern SA law (esp. w.r.t. the law of defamation), Animus injuriandi is the description of the concept of intent or dolus. 
· In this context Suid-Afrikaanse Uitsaaikorporasie v O’Malley 1977 3 SA 394 (A) tells us that dolus comprises the intention to defame the plaintiff with knowledge that such conduct is unlawful. 

· It includes the state of mind attributed to a person who publishes a defamatory statement recklessly, not heeding whether it may defame another. So it can be seen that animus injuriandi includes dolus eventualis.
· Once the plaintiff has established an impairment of dignity, an inference of both unlawfulness & Animus injuriandi arises

· R v Holliday 1927 CPD 395 (so called Peeping-Tom cases)

· H was secretly watching a woman undress in her private quarters. The woman was unaware that H was watching her & he never intended her to find out.
· The crt held that there was an invasion to the woman’s privacy anyway, even if she did not know. 
· The fact that others not supposed to know is irrelevant. 
· All that the defendant needed to know was that the infringement was wrongful only, in this case the infringement was to the woman’s right to privacy. 
· The intention to convey insult to dignity is not required. All that was necessary to prove was that H has an intention to impair the woman’s dignity.

· There were policy issues as well; if H was not found liable, people would have no security against their privacy being invaded.
9.3.3. Injury to Dignitas vs Defamation

· The actions for defamation and injury to dignity may overlap.
· An individual may refute liability by establishing that they did not to it with intent.
· Note that the Mass Media cannot rely on a lack of intent & can ( only rely on proving that something done / said was not wrongful.
· E.g. the allegations printed about Manto Tshabala-Msimang were made with intent; the media would thus have to prove that the allegations made about her were in the best interests of the public.
·  The statements by the press about her (e.g. calling her a thief, etc)  could be both defamatory and an insult to her dignity .
· Brenner v Botha 1956 (3) SA 257 (T)
· The one party called the other a ‘bloody bitch’ in circumstances where others could hear the remark.

· It was argued that the remark was not defamatory b/c it would not lower her dignitas in eyes of the people who had heard the remark as this was ‘meaningless, vulgar abuse.’

· In response if was claimed that although ‘bitch’ is meaningless in lowering a person’s reputation it was offence and the defendant intended to humiliate the plaintiff.
· Court found that the plaintiff’s dignity had indeed been injured and the fact that other people had overheard the remark made the comment more humiliating; and raised a claim for damages. 
· In casu, the plaintiff knew about the defendant’s temper and thus should not have gone to the office.
· Fayd’herde v Zammit 1977 (3) SA 711 (D) (Important case for the proposition that truth is not a defence for an actio injuriarum and insult to a persons dignity)
· The appellant was unmarried and defendant was married. The two of them were lovers & the respondent lent R4,000 to the woman

· The relationship subsequently ended & a dispute arose over the loan. When the woman refused to repay it a series of acrimonious correspondence took place between them.
· The man alledged that the woman was: an inveterate liar, a blackmailer, a bloody crook, a swindler & an immoral woman as she slept around.
· The court held that the allegations were so insulting it would satisfy both an objective and subjective test (next sub-section)
· This judgement is not NB for decide whether the test for Dignitas is OBJECTIVE or SUBJECTIVE b/c the allegations were so insulting that they would have satisfied both requirements. (i.e. they were contumelia)
· His defence was that the words he had written were true & that this would constitute a complete defence against the Actio Injuriarum.
· The crt rules that this cannot be a defence b/c the right to dignity is ABSOLUTE & inalienable. It is a right enjoyed by every subject irrespective of standing
· The truth of the words may be relevant when assessing damages; but cannot constitute a defence; to do otherwise would be repugnant to justice & good sense.
9.3.4. Dignitas: Subjective v Objective

· The test for an infringement to dignity was laid down by the crt in Delange v Costa:

a) The plaintiff’s self-esteem must have been SUBJECTIVELY (actively) impaired; &

b) A person or ordinary sensibilities would have regarded the conduct as offensive (OBJECTIVE element)
· This is to stop overly sensitive people form instituting actions.

· The ultimate test for determining an impairment of dignity is that of the reasonable person (Objective)
· Note that this is not the same as the test for wrongfulness

· Categories of conduct which have been found to be unlawful with regard to the impairment of :

· DIGNITY:
· Insulting words / conduct (Fayd’herde v Zammit)
· Interference with parental authority

· Breach of promise to marry

· Adultery

· Impairment of an individual’s liberty

· PRIVACY: (at the moment this falls under dignity although some maintain that it should be under a different category)
· Unreasonable intrusion into the public sphere

· Public disclosure of private facts (e.g. medical records)

· Appropriation of likeness 

· Also infringement of the right to identity ( identity fraud & intellectual property.

· False light in the public eye

· Term borrowed from US law, i.e. to represent someone in a false light.

· REFUTING UNLAWFULNESS: GROUNDS OF JUSTIFICATION
a) Public Interest 

· The public has a legitimate right to be informed of newsworthy events or lives of personalities in the public eye
· People who are not in the public eye are treated differently from those who are.

· Refer back to the case of Manto, the Sunday Times can argue that the information it published is relevant as she is a public figure and therefore they were acting in interests of the public.

·  Considerations for determining whether disclosure is for public interest: 
· The nature / intensity of the injurious conduct
· The fact that an individual’s privacy is in danger of being invaded

· The fact that information was obtained through an illegal / unlawful means
· The importance and status of the plaintiff
· The time-lag btwn the newsworthy event taking place and disclosure about it
· The degree of identifiably of the person who’s private dignity has been invaded

· Where disclosure is in conflict with legislation / an order of the crt

b) Consent
· Consent can be given expressly or implicitly. An instance of the latter would be when a person voluntarily attends a public gathering & is photographed there.

· Voluntary assumption of the risk of being injured may also a defence t6 an action for the impairment of dignity / invasion of privacy; e.g. when a goes to watch a comedian’s show.
c) Necessity 
· A shopkeeper could claim necessity as a defence when he installs a surveillance camera to combat shoplifting, as this could otherwise be seen as an invasion of the customer’s privacy
d) Statutory Justification
· The Criminal Procedure Act 51 of 1977 provides for the lawful interference of an individual’s liberty when it comes to arresting that individual, conducting searches of  / seizing his property.
· Fayd’herde v Zammit 1977 (3) SA 711 (D) (Important case for the proposition that truth is not a defence for an actio injuriarum and insult to a persons dignity)
· See previous page for facts & ruling by the crt.

· Delange v Costa 1989 (2) SA 857 (A) 
· This is a very NB case for two reasons, it is an authority for:
a) Determining the order that the elements of an actio injuriarum need to be proved in, &

b) For establishing the proper test for determining the impairment of dignity

· Both the appellant & the respondent were producers & canners of olives. The appellant’s action was based on a letter sent to him by the respondent (Costa).

· This case regards in an injury to self-esteem as being very NB.

· Advocate Delange was insulted by a letter which insinuated that he knew little of the olive industry in SA.
· In fact D then alleged that he had made numerous contributions to the SA olive market. 
· It subsequently became known that the appellant had wanted to import olives which would be cheaper than local olives except for the import duties he would have to pay.

· D found that he would be able to get the import duties waived if he could prove that the local olive market was not productive enough to produce all the olives needed by the market.

· From the facts D’s conduct was found to be sneaky & tat he had acted in his own best interests so C’s letter actually had a sting of truth to it.
· The crt set out the test needed to determine whether there has been an impairment to dignity based on the objective criteria of reasonableness:

· You need to prove that the reasonable person would also have been insulted; there is no absolute right not to be critisised

· B/c of the OBJECTIVE REQUIREMENT, you need to ask whether the conduct complained of is wrongful:

· Step 1: Was there a wrongful act in the speech / conduct that caused the injury?

· Step 2: Once wrongfulness has been established, intent will be present
· Step 3: It is open to the defendant to refute on the grounds of justification, if he fails to do so

· Step 4: The plaintiff must prove a subjective impairment of dignity.

· In this case, the crt found that he conduct was not objectively insulting / wrongful.

· Jackson v National Institute for Crime Prevention and Rehabilitation of Offenders 1976 (3) SA 1 (A)
· The plaintiff was sent a letter by NICPRO terminating her services. The letter had made mention of her personal record and that she should resign in order to protect her personal record.
· The plaintiff felt that this was insulting as it implied that she had been dishonest etc
· This poses a legal question: are there enough facts in the letter to found an action for the actio injuriarum?
· The crt a quo had not considered whether the test for impairment of dignity is objective / subjective.
· Note that this case was B4 Delange v Costa
· For the purposes of this case the AD did not need to decide this b/c there were not enough facts to prove that the defendant had shown intent
· Jacobs en ‘n ander v Waks en andere 1992 (1) SA 521 (A)
· The appellant was a black man who had gone to Cartenville to do his shopping. 
· He felt insulted when he discovered that the Cartenville Council made allocated some of the parks as being for ‘Whites only’. 
· A new test for an impairment to dignity was used:
a) Was the plaitiff’s dignity infringed?
b) Is there a presumption of wrongfulness?
c) Is there a presumption of intention?
· Step one was proved both SUBJECTIVELY and OBJECTIVELY. The appellant succeeded in proving the requirements & so was successful in this case.
· Dendy v University of the Witwatersrand 1995 (5) SA 357 (W)
· Prof. Dendy sued Wits because they would not promote him to a full professor. 
· The crt held that we must test for an impairment to dignity both SUBJECTIVELY and OBJECTIVELY. 

9.3.5. Relevance of the plaintiff’s character
· If you insult someone with a good character they will be awarded more than someone with a lower / inferior character.
· M v N 1981 (1) SA 136 (Tk)
· A woman was raped by her husband’s relative when she was home alone with young children. 
· He also stopped her from screaming by putting his hand over her mouth. 
· The woman said it was her ordeal had been both terrifying and humiliating so she claimed R2,500 for shock, pain and suffering; as well as an additional R3,500 for contumelia. 
· In assessing these damages the crt said it should be guided by certain factors ordinarily used for determining assault. 
· The crt also held that each case had to be determined in the light of its own circumstances but it is hard to envisage a worse infringement of a woman’s right than rape. 
· As the woman was young, happily married & was of good character, should be entitled to receive her substantial damages. 

9.4. Privacy
· Privacy has often been considered to be a separate personality right; however, crts have continued to treat a person’s right to privacy as a subcomponent of one’s right to dignity.
· Crts have held that ‘the Actio injuriarum protects a person’s dignitas and dignitas embraces privacy.’ 
· The crts have also held that the right to privacy recognises one’s right to seclusion from the public and from publicity; this includes the right to enjoy personal peace, privacy and tranquillity.
· Privacy can be seen as being a truly personal realm, but as a person moves into communal relations and activities such as business and social interaction, the scope of personal space shrinks accordingly.
· Thus the more a person interrelates with the world, the more reduced the right to privacy becomes. This is to the extent that the right survives only as long as it is not overshadowed by some superior legal right. 
· Both natural and juristic persons may claim a right to privacy, but, because juristic persons are unable to have personal dignity, their rights are not as extensive.
· Universiteit van Pretoria v Tommie Meyer Films (Edms) Bpk 1979 1 SA 441 (A) 
· Financial Mail (Pty) Ltd v Sage Holdings Ltd 1993 2 SA 451 (A)
· The crt had to decide whether a company could sue for an invasion to privacy.
· It held that the position of companies in this regard can be likened to that of natural persons, even if no feelings are harmed.
· NM and Others v Smith and Others (Freedom of Expression Institute as Amicus Curiae) 2007 (7) BCLR 751 (CC)
· In March 2002 a biography of Ms Patricia De Lille entitled Patricia de Lille, authored by Ms Charlene Smith was published. In this book the names of three women who are HIV positive were disclosed.

· The women claimed that their names had been published in the book without their prior consent having been obtained. 

· They then claimed that their rights to privacy, dignity and psychological integrity had been violated.

· It turned out that the women had participated in clinical trials directed at determining the efficiency of a combination of drugs in decreasing a patient’s HIV level. They had signed consent forms for their names to be published in clinical trials but not the book.
· The crt found that the disclosure of the women’s HIV status was very serious. 
· It added that this disclosure had infringed their right to dignity & that unless it was a matter of public interest, the publishers had no right to publish the names.

9.5. Other Remedies
· Promotion of Equality and Prevention of Unfair Discrimination Act 4 Of 2000:
· The legislature was tasked i.t.o. s9 (5) of the Constitution (Right to Equality) to promote equality. To do so it passed the PEPUDA / Equality Act.

· This was drafted in a hurry & as such may be problematic.

· The Equality Act works on prohibiting hate speech & does so in s10 & s12:

S10. Prohibition of Hate Speech:

(1) Subject to the proviso in section 12, no person may publish, propagate, advocate or communicate words based on one or more of the prohibited grounds (race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language and birth; or any other ground which bases discrimination on that ground), against any person, that could reasonably be construed to demonstrate a clear intention to –
(a) be hurtful;
(b) be harmful or to incite harm;
(c) promote or propagate hatred.
(2) Without prejudice to any remedies of a civil nature under this Act, the court may refer any case dealing with the publication, advocacy, propagation or communication of hate speech as contemplated in subsection (1), to the Director of Public Prosecutions.

S12. Prohibition of dissemination and publication of information that unfairly discriminates:
· No person may – 

(a) disseminate or broadcast any information;
(b) publish or display any advertisement or notice,
that could reasonably be construed or reasonably be understood to demonstrate a clear intention to unfairly discriminate against any person: Provided that bona fide engagement in artistic creativity, academic and scientific inquiry, fair and accurate reporting in the public interest or publication of any information, advertisement or notice in accordance with section 16 of the Constitution, is not precluded by this section.
· This Act tells us that there are certain things which we may / may not do.

· If we do something that is disgusting to another person which ‘hurts’ them, then they may sue us i.t.o. the Equality Act.

10. THE LAW OF DEFAMATION
10.1. Locus Standi
· This is the title to sue for the impairment to reputation / defamation 
a) Natural Persons

· All natural persons have the title to sue in their own capacity or assisted by another.
· This involves a balancing of interests between the individual’s rights and freedom of expression.

· This raises the question of whether Cabinet ministers, public officials, etc can sue for defamation.

· Mtembi-Mahanyele vMail & Guardian 2004 (6) SA 329 (SCA) (finally answered this question)
· Mtembi-Mahanyele was the former Minister of Housing. The defence raised in the case was that this group public figures (esp. Cabinet Ministers) were being deprived of the protection normally afforded to individuals by the law of defamation by virtue of their status / role in government.

· This defence succeeded in the crt a quo
· On appeal, the crt raised fundamental issues regarding a balance between a right to dignity (including reputation) and a right to freedom of expression
· The crt a quo had incorrectly given sufficient weight to the dignity & had elevated the weight of the right of freedom of expression in a position where there could be a hierarchy of rights.

· The crt thus held that members of government were entitled to the right to dignity and not having their reputations unlawfully harmed. 
b) Juristic Persons
· If you recognise that a juristic person has a title to sue for defamation, they only need to sue for special damages.
· I.e. financial loss which is directly linked to impairment.
· Granting a juristic person a title to sue also exposes a lot of issues such as: what is being infringed, how do you recover damages for infringement (& what action do you use?) 
· E.g. if a corporation lost turnover due to an infringement of reputation, then you could use the Aquilian action based on pure economic loss. The issue in this case would be proving the causal connection between defamation and the financial loss
· Here it would not be necessary to prove special damages & you would only need to prove general damages
· GA Frichardt v The Friend Newspaper 1916 AD 
· Held that an action for defamation is open to a trading corporation but that special damages do not need to be proven.

· Universiteit van Pretoria v Tommie Meyer Films
· Held that a juristic person (whether a trading / non-trading entity) has a right to goodwill & not to reputation. 
· This should be protected under the Aquilian action & not an action for defamation (would require the establishment of pure economic loss)
· Dhlomo NO v Natal Newspapers 1989 (1) SA 945 (A) (corrected the decision in Tommie Meyer Films)
· This case affirmed the title of trading corporations to sue for defamation without the need to establish special damages and that SA law granted some protection to a non-trading corporation, provided it can demonstrate that the defamatory statement was ‘calculated to cause financial prejudice’ (i.e. prove intent)
· Note that not every trading corporation would be entitled to sue for defamation.

· Legitimate demands of freedom of political debate could well prevent a political party / movement from recovering damages for infringement of its reputation
· Argus Printing & Publishing v Inkatha Freedom Party 1992 (3) SA 579 (A)
· The AD held the title of political parties to sue for defamation should be recognised.

· It also held that the Government, as an entity, cannot sue for defamation.

· This is from Die Spoorbond v SAR 1946 (AD) 999: ‘the Government [as an entity] cannot sue for defamation; however, if an individual member of the government is referred to, he can sue for defamation in his own name.’

· ‘This is b/c an action brought by the government would seriously infringe the basic tenets o freedom of expression & serve to suppress criticism of the ruling power.’

· In this case Esselens J was a white judge & someone wrote an article saying that the courts are racist. 
· The writer made specific reference to Esselens J who brought an action for defamation. 
· The crt held that a judge who has been defamed does indeed have the right to sue.

10.2. A Defamation Action
· The definition of a defamation:

· There are different definitions for different types of publishers -

a) Individuals: the unlawful, intentional publication of defamatory matter referring to the plaintiff which causes his / her reputation to be impaired.
· Note that it may be difficult to prove intention.
b)  Distribution of published material: the unlawful, intentional / negligent publication of defamatory matter referring to the plaintiff which causes his/her reputation to be impaired. 
· You need to prove either intent or negligence.

c) Mass media: the unlawful publication of defamatory matter referring to the plaintiff which causes his / her reputation to be impaired (this is strict liability with the absence of fault) 
·  You need to prove unlawfulness
10.2.1. Elements to establish a prima facie case
· You need to prove the following on a preponderance of probabilities:

a) Publication
b) Defamatory words / conduct
c) Reference to the plaintiff
d) Causation
· Proof of these gives rise to an inference of:

· Unlawfulness & Fault in the case of an individual or a distributor of defamatory material; &

· Unlawfulness in the case of the mass media

a) Publication
· There must be publication of a statement / conduct to a person other than the person defamed. 
· Otherwise there may just be an impairment to dignity & not reputation

· The other person (to whom the words /conduct was communicated to) must have understood their meaning, although there might be a time lapse between communication and understanding. 

· Vermaak v van der Merwe 1981 (3) SA 78 (N) 
· NOTE: Communication btwn husband & wife does not constitute publication (English Law influence)
b) Defamatory words / conduct

· Court must:
a) Determine the meaning to be attributed to words / conduct.
· This the primary / ordinary meaning which an ordinary reader or listener (the ordinary / reasonable person) would attribute to the words, this is not necessarily the dictionary meaning of the words (e.g. bitch, fruitcake)
· There are some shortcomings of the reasonable listener / reader.
· The test for determining the  ambiguity of words was laid down by Demmers v Wylie 1980 1 SA 835 (A)
· if on a preponderance of possibilities, it is found that to ordinary reader, the words have a defamatory meaning then the plaintiff succeeds (subject to the defences raised ( next section) even if there may be room for a non-defamatory interpretation.
· Regarding the secondary meaning / innuendo: an unusual meaning which could only be appreciated by a party having special knowledge of special circumstance 
· National Union of Distributive Workers v Cleghorn & Harris Ltd 1946 AD 984
b) Consider whether the meaning is defamatory 
· The question to be asked is whether an imputation lowers the plaintiff in the estimation of right-thinking persons generally. (OBJECTIVE TEST)
· You cannot rely on a section of the community; it must comprise right-thinking persons generally.
· This may be difficult to apply in a diverse community; guidelines on what constitutes defamatory imputations have been developed by the courts over the years:
i. Imputation against moral character (e.g. the commission of a crime, dishonesty, dishonourable conduct)  or those that arouse that arose hatred, contempt or ridicule (e.g. Nazis / racist behaviour)
ii. The ‘Shunning & Avoiding’ test which comes from English law; but is not completely settled in SA law but it may be used to elaborate on something
· This would include saying that someone has HIV/AIDS; causing people to avoid him.
iii. Meaningless abuse is not considered defamatory.
· E.g. calling someone a Bastard.

c) Reference to the Plaintiff
· The question to be asked is whether the ordinary, reasonable person on hearing the speech have understood the words complained of to be able to apply them to the plaintiff.

· The person against whom the defamatory remarks were made has to be alive at the time litis contestatio closes

· Litis contestatio is taken as being synonymous with close of pleadings, when the issue is crystallised and joined. The effect of litis contestatio is to freeze the plaintiff’s rights as at that moment.
10.2.2. Presumption of animus injuriandi and wrongfulness
· If the plaintiff is able to prove that the statement made is defamatory; it implies that wrongfulness and fault are both present.

·  O’Malley case: in SA law the publication of defamatory words creates the presumption that the words were published intentionally and are ( unlawful.

· Delta  Motor Corporation v van der Merwe [2004] All SA 365 (SCA): the onus of proving that the publication was wrongful rests on the plaintiff.
· Suid-Afrikaanse Uitsaaikorporasie v O’Malley 1977 (3) SA 394 (A)
· The respondent was the editor of a newspaper in Natal & the SABC had broadcasted a news report alleging that the respondent had been arrested under the Riotous Assemblies Act 17 of 1956.

· The report implied that respondent was attending meeting when in fact he had been attending a wine-tasting event & had been arrested there.

·  What is the standard used to judge what constitute defamation?
· The standard is that of a fictional, normal, level-headed, reasonable man who is neither overcritical nor hypersensitive.

· Note that there is a distinction btwn the Reasonable Listener & the Reasonable Reader. This is that the Reasonable Listener cannot re-examine the publication as a reader would be able to do.
· Delta  Motor Corporation v van der Merwe [2004] All SA 365 (SCA)
· The respondent (M) owned a motor vehicle manufactured by the appellant. M alleged that his vehicle developed a bent chassis as a result of a manufacturer’s defect.
· He sought, in vain, to have the vehicle replaced or repaired at the appellant’s expense. 
· The appellant took the stance that the condition of the vehicle was the result of overloading, bad driving, and owner abuse.
· The negotiations btw nth parties failed and as a result of the deadlock, M began sending electronic mail containing photographs of the vehicle and an a/c detailing his version of what had happened to his bakkie and his dissatisfaction with the way the appellant had handled his complaints.
· M also took to displaying his vehicle; which had an obviously bent chassis; in public places with the words ‘Swakste 4 x 4 x Ver; Grondpad Knak Onderstel’ (‘Worst 4 x 4 x far; Gravel Roads Bend Chassis’) emblazoned on it in large print. 
· The appellant saw this as a smear campaign against it and its product & instituted an action for defamation against M
· M used the defence of fair comment (he argues that he was merely exercising his right to freedom of expression) where he had to prove that the statement in question was:
a) A comment or opinion and not an allegation of fact; 
b) That it was fair; 
c) That the allegations of fact commented upon were true and accurately stated; and 
d) That the comment was about a matter of public interest. 
· This case is NB as it clarified just what constitutes ‘fair comment.’ 
· Argus Printing & Publishing v Inkatha Freedom Party 1992 (3) SA 579 (A) (facts above)
· This case is NB for allowing judges to be able to sue for defamation.
· So commenting against a judge can be held to be defamatory

· The case is also NB for laying out the distinction btwn the ordinary (primary) meaning & the secondary meaning of words.

· The ordinary meaning includes the apparent / implied meanings of the words.

· The secondary meaning in limited to innuendo, & will be applicable if you have additional knowledge of the context in which the words were made. 
· Mohamed &Another v Jassiem 1996 (1) SA 673(A) (NB case)
· This case related to the standard used to judge whether a statement is defamatory or not.

· The plaintiff was muslim & alleged that someone on the Muslim Judicial Council had accused him of being a member of the ‘Ahmadis’ (Ahmadis are a ‘splinter-sect’ of Muslims whose beliefs are different to those of mainstream Muslims. They are not considered to be Muslims by mainstream Muslims who consider them as being heretics)
· The crt laid down the Test used for determining whether he status / perception of a person in his community / society generally has been diminished by a remark made.
· How a community / society should be defined will depend on the particular facts of a case.
· It may mean a Political State or even a smaller community

· Tsichlas v Touch Line Media 2004 (2) SA 112 (W) (electronic publication)
· This case dealt with defamation on the internet. Tsichlas was the owner of a football club (Sundowns FC) while Touch Line ran a website that dealt with football matters & issues.

· Sundowns had been loosing all their games and people were writing on the site and blaming her for the losses..

· Tsichlas tried to get an interdict to force the site to remove the defamatory statements.
· The court held that defamation takes place wherever the statement is read. They did not, however, allow the interdict as that would have been an unjustifiable limitation on freedom of speech. 
10.3. Defences
· The defences which a party can use in order to exclude wrongfulness & thus liability are as follows: (note that this is not a closed list & other defences such as provocation, private defence, necessity & de minimus non corat lex – where the infringement must not be of a trivial character – may also be used)
a) truth for the public benefit ((10.3.3.)
b) fair comment  (( 10.3.4)
c) privileged occasion (( 10.3.5)
d) general public policy defence: for the benefit of the media (this is the newest & is also known as Reasonable Publication) ((10.3.6)
10.3.1. Defences excluding Animus injuriandi
· The defendant can produce evidence to show that either he
a) Did not direct his will to the outcome, or 
b) Was not conscious of wrongfulness. 
· The defendant can also exclude animus by proving the following:

· Mistake: where the defendant was not aware of the wrongfulness of the publication (excludes intent by (b) above)
· However, he would have had to have had bona fide belief that conduct was lawful
· Jest: this would exclude liability by (a) above. (I.e. intent) 
· The courts test for jest by asking whether the reasonable bystander would also have regarded words as a joke. (OBJECTIVE TEST) 
a) Truth for the public benefit
· The truth of the defamatory material alone is not enough for his defence to succeed; it must have also been for the public benefit.

i. Truth 
a) Material allegations or ‘sting’ of the imputation must be true (this does have to be for every minute detail) & the presence of some exaggeration will not deprive the defendant of this defence.

b) This defence was raised by the defendants in Neethling v Du Preez & others; Neethling v the Weekly Mail & others 1994 (1) SA 708 (A)
· Vrye Weekblad succeeded but the Weekly Mail did not b/v the publication contained allegations made against the plaintiff for which no evidence of truth had been adduced. 
ii. Public benefit or Public interest: 
· The public must benefit in the sense that they should be informed of something of which they were ignorant of or did not know 

· Mohamed v Kassim 1975 (2) SA 1 (RAD) 
· Burchell criticises this test as being too narrow. He believes that every case should be judged according to its own merits

· The time, manner & occasion of the publication must be carefully investigated in order to assess whether or not it will be in the public benefit / interests.

· This revised approach was approved by the crt in Allie v Foodworld Stores Distribution Centre 2004 (2) SA 433 (SCA)
· A person should be allowed to live down his / her past; although this is not true of public figures ( Graham v Ker (1892) 9 SC 185
· Allie v Foodworld Stores Distribution Centre 2004 (2) SA 433 (SCA)
· This case posed the question of whether it is in the public interest to publish something which everyone already knows.

· The plaintiff was a manager of a supermarket and after being fired he brought an action claiming that four employees had defamed him at a meeting of company managers by telling them that he was a thief. 
· The crt found that in this instance there was defamation. The defence argued that this had been in the being in the public’s interest.
b) The plaintiff had confessed to the theft & the managers already knew about the theft. 
c) The question asked was whether to call the plaintiff a thief was in the public’s interest.

· The court laid down the principle that it may be in the public interest tell them something they already know. 
d) This is depending the time, occasion and manner of the publication. 
· In this case the crt held that it was in the public interest and said the reason is because a lot of discussion going around about the theft and it was NB to show people that they could deal with it.

b) Fair Comment (this when the statement is an opinion)
· The elements of this defence originally set out in Crawford v Abu 1917 AD 102 and then summarised by the crt in Marais v Richard 1981 (1) SA 1157 (A) & later confirmed in Delta  Motor Corporation v van der Merwe as follows:
a) Allegation in question must amount to comment (opinion) & not a fact: 
b) The facts upon which a comment is made / based upon should be placed B4 the reader (i.e. the context must be NB)
b) The comment must be fair: 
c) Following English law, the comment will be fair if it is found to be honest, genuine, relevant and not expressed maliciously. 
· However, in the case of comment which reflects on personal integrity or imputes wicked / dishonourable motives, the comment must also be a reasonable inference from the facts. (Note that this is a much stricter test)
· The defence raised in Delta  Motor Corporation v van der Merwe succeeded b/c it was viewed by the crt as being fair.

c) The factual allegations on which the comment was made must be true

· The allegations do not, however, have to be true in every minute detail.

d) The comment made was about a matter of public interest
· The factual allegations on which comment is made must be a matter of public interest has been held to include matters affecting the administration of justice, the conduct of public figures, political & State matters, the management of public institutions, comment on (public) bodies, books, films & works of art in general. 
c) Privileged Occasion
i. Absolute privilege: 
· This arises in cases where the need for the free flow of information is strong.

· It ( protects even untrue statements made with an improper motive. 
· E.g. statements made during parliamentary proceedings confer complete immunity on the communicator. (Poovalingam v Rajbansi 1992 (1) SA 283). Confers immunity on communicator 
· I.e. complete immunity from liability for defamation.

ii. Absolute privilege: 
· This applies to communication in the following 3 categories of occasion:
a) Statements published in the discharge of a duty, the exercise of a right for the furtherance of a legitimate interest.  (e.g. testimonial)
b) Statements published in the course of judicial or quasi-judicial proceedings
· Hardaker v Phillips 2005 (4) SA 515 (SCA) (the Ranch Case)
· P (the owner of the Ranch) instituted an action against someone who alleged that he had had dealings with someone in the illegal drugs trade.

· However, this comment was made during a crt case. In the case, P was under investigation for contravening the Sexual Offences Act & the State wanted to attach his assets under the Prevention or Organised Crime Act.

· The National Prosecuting Authority said that P had also gone out of his way to escape liability.
c) Statements / reports of the proceedings of crts, parliament & public bodies.

· The publisher will forfeit the defence of absolute privilege if the publication was actuated by an improper motive.
d) General Public Policy Defence (this is a newer defence which arose from the Neethling case)
· Previously, the mass media had been strictly liable for defamation; as a result they were unable to rely on an absence of fault in order to escape liability.

· This meant that there was a balancing of the right to reputation & freedom of expression which now occur under the defences to unlawfulness.

· The Neethling case has led to the recognition of a defence for reasonable publication by the media of allegations for which there is not always evidence of truth.

·  Defences include the right of the public to be informed of an issue of burning public debate, even if allegations are not true 
· The elements of ‘truth’ and ‘public benefit’ must be looked at in relation to each other.

· It may not be in the public’s interest / benefit to publish something for which there is for insufficient evidence of truth if there is intense public interest on a matter of ‘burning public concern.’ 
· The publication of totally false allegations can never be for the public benefit. In such a situation, the defence available might be by showing:

a) Reasonable steps taken by the defendant to verify the truth of the allegations.

b) The truth could not be fully verified at the time of going to press / publication.
· National Media & others v Bogoshi 1998 (4) SA 1196 (SCA) (NB case which rejected the Pakendorf  case for imposing strict liability on the media ( links in with s16 of the Constitution – Freedom of Expression)
· In Pakendorf v De Flamingh 1982 (3) SA 146 (A) there had been no indication of weighing up of the Right to Reputation and right of Freedom of Expression.
· There was also no indication that the latter right had received any attention. These rival rights were equally NB.
·  The stereotyped defences (truth for public interest, fair comment etc) were not adequate protection for the Freedom of the Press.
· The press has a vital function of making information available to the community & then criticising every aspect of political, social & economic activity; the press ( contributes to the formation of public opinion.
· The press can be seen as providing the means by which useful & sometimes vital information is conveyed to citizens.
· If the democratic imperative that the common good was best served by the free flow of information and the task of the media in the process were recognised (as they should be); it was clear that strict liability could not be defended and should have been rejected in the Pakendorf v De Flamingh.
· This did not do away with the grounds of justification recognised in Neethling.
· The publication of false, defamatory allegations of fact would not be regarded as unlawful if, upon a consideration of all the circumstances of the case, it was found to have been reasonable to have published the facts in that particular way at that particular time. (this is especially relevant w.r.t. breaking news, meeting deadlines, etc) 
· In considering the reasonableness of the publication, a/c had to be taken of the nature, extent and tone of the allegations. 
· In this regard, factors to be taken into account would include:
a) That protection was afforded only to material in which the public had a legitimate interest, as opposed to material which was interesting to the public (e.g. gossip magazines, celebrity websites, etc) 
b) Greater latitude was usually allowed in respect of political discussion
c) The tone in which newspaper article was written, or the way in which it was presented, sometimes provided an additional, and perhaps unnecessary sting
d) The nature of the information upon which the allegations had been based, the reliability of their source and whether or not there were any steps taken to verify the information published.
· There ultimately being no justification for the publication of untruths
e) The opportunity given to the person concerned to respond; &
f) The need to publish B4 establishing the truth in a positive manner (Deadlines)
· Khumalo v Holomisa 2002 (5) SA 401 (CC)
· This case approved the defence of ‘reasonable publication.’
· It also affirmed that the law defamation (as developed and applied in Bogoshi) was not inconsistent with Constitution (as a result it is not necessary of the plaintiff to prove the falsity of allegation)
· Among the factors to be taken into a/c in deciding whether publication had been reasonable would be: 
a) The individual’s interest in protecting his / her reputation in the context of the constitutional commitment to Human Dignity.

b)  The individuals interest in privacy (in this regard persons in public office had diminished right to privacy, though their right to dignity was undiminished) 
c) The crucial role played by the media in fostering a transparent and open democracy 
· Note that defences (a) Truth for the public benefit & (b) General Public Policy Defence go together; although all four defences to not comprise a closed list. 

10.3.7. Onus of proof in relation to defences
· Neethling v Du Preez & others; Neethling v the Weekly Mail & others 1994 (1) SA 708 (A)
· The defendant in a defamation action is encumbered with an onus in regard to defences of truth in the public interest and the qualified privilege. 
· Nothing stated in Suid-Afrikaanse Uitsaaikorporasie v O’Malley 1977 3 SA 394 (A) represents authority for the proposition that in the SA law of defamation, a defence raised in order to repel the presumption of unlawfulness attracts no more than evidentiary burden.

·  Requirements of the substantive law cannot be satisfied by a mere equiponderance of evidence which leaves the court unable to whether or not either element of the defence has been established. 
· To hold otherwise would be subversive of the principles governing the law of defamation deeply entrenched in our legal system
·  National Media & others v Bogoshi 1998 (4) SA 1196 (SCA)
· Given the presumption of unlawfulness arising from the publication of defamatory material, considerations of policy, practice & fairness inter parties required that the defendant bear the onus of proving all the facts which he / she relied to show that the publication had been reasonable and that he / she had not been negligent. 
· Proof of reasonableness would usually (if not inevitably) act as proof of a lack of negligence.
Limiting liability statement, it is ( a substantial part of our law 
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