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THE DEFINITION OF DOCUMENTARY EVIDENCE

For a start, one could say that documentary evidence is “evidence by way of document”.  This leads one to ask about the meaning of “document”, which was defined in Seccombe v Attorney-General 1919 TPD 270 at 277 as: “everything that contains the written or pictorial proof of something”. 

 The Concise Oxford Dictionary defines document as a “thing, especially title-deed, writing, or inscription, that furnishes evidence (especially in law and commerce)”.  Were it not for the defined examples of “title deed, writing or inscription” in the latter definition, it would have been hard to distinguish “thing … that furnishes evidences: from real evidence, as discussed in the previous chapter. The idea of writing (or drawing) seems to be central to the idea of a document in both definitions.  A second characteristic of a document is that it should be able to furnish proof or evidence of something.

Examples of documentary evidence, therefore, include contracts, letters, pictures, photographs, birth certificates, accounting records, wills (testaments) and contracts.  According to section 33 of the Civil Proceedings Evidence Act, “document” includes “any book, map, plan, drawing or photograph”.

CATEGORIES OF DOCUMENTS

Documents may be divided into the following categories:
· Private documents
· Public documents (and a subcategory of official documents)
· Ancient documents (i.e older than 20 years)
· Electronic documents

THE DISTINCTION BETWEEN PRIVATE AND PUBLIC DOCUMENTS

1. PUBLIC DOCUMENTS

In the past, an important distinction between public and private documents lay in the fact that, notwithstanding the hearsay rule, a public document could be admitted to prove the truth of their contents.  An example of a public document is a birth certificate, which is admissible to prove the fact of the birth itself.  The proof extends not only to the written contents of the document, but goes far enough to prove the truth of the facts described in the document.

In this respect, public documents formed an exception to the hearsay rule, which is normally applicable to documents. The practical value of this exception has declined, however, as a result of legislation such as Part VI of the Civil Proceedings Evidence Act 25 of 1965 (which is also applicable to criminal proceedings in terms of section 222 of the Criminal Procedure Act) and section 3 of the Evidence Amendment Act 45 of 1988, which have made it easier to admit hearsay evidence.

As we shall see when dealing with public documents, there are still other consequences of the distinction between public and private documents.  It is, therefore, still necessary to uphold this distinction.

The common law requirements which determine whether a document is public and the conditions for the admissibility of a public document are set out in Northern Mounted Rifles v Callaghan 1909 TS 174 at 177, these are:

(i) Drawn up by a public official: A public document must be drawn up by a state, provincial or local official.  A register kept by a private body is not a public document, even though it may record matters of public interest.  For example, a baptismal certificate is not a public document.
(ii) In the execution of a public duty: The document must have been made in the course of a public duty to ascertain the truth of a matter and to make an accurate entry thereof.
(iii) Which is intended for public use: The document must have been made as a permanent record for public use.
(iv) To which the public has a right of access: The last requirement proved to be controversial in the English case of Lilley v Pettit (1946) KB 401, (1946) 1 ALL ER 593.  In this case, a woman was prosecuted for making a false allegation with regard to the real father of her child when registering it as her husband’s child.  When the prosecution tried to tender as documentary evidence the regimental records of her husband’s army unit (which would have proved that her husband had been serving abroad at the time the baby had to have been conceived), this evidence was held to be inadmissible.  The documents were held not to be public documents, since the public did not have a right of access to them.  Nevertheless, in Andrews v Cordiner (1947) KB 655 (1947) 1 ADD ER 777 similar records were admitted.

2. PRIVATE DOCUMENTS

The majority of documents in legal practice are private documents. A private document is defined, somewhat negatively, as “any document which is not a public document”. The admissibility of a private document is determined by –

(i) Ascertaining whether the private document is relevant to the proposed litigation (the process of discovery).
(ii) Determining the identification and authentication of the document, as well as ascertaining whether the document has been properly executed (signed or attested)(the handing in stage).
(iii) Whether primary or secondary evidence is required to prove the contents of the document.

The above principles are applicable only to evidence which is adduced to prove what a document contains. If the document is used to prove the truth of the contents of a statement, it would be hearsay and the rules of hearsay would apply to it. (See your notes on documentary hearsay).

With regard to hearsay, the distinction between private and public documents used to be fairly important, since public documents were admitted much more readily in order not to inconvenience the many public servants who would have had to spend their time testifying.

The above paragraphs should always be read with the understanding that many modern documents, especially those in e-commerce, are typed, communicated and stored in an electronic digital format on computers. These electronic documents are subject to the statutory regime imposed by the Electronic Communications and Transactions (ECT) Act 2 of 2002.

3. IMPORTANCE OF THE DISTINCTION BETWEEN PUBLIC AND PRIVATE DOCUMENTS

(i) Public documents may be adduced in the court as an exception to the hearsay rule.  Private documents must comply with the principles of hearsay.
(ii) Public documents need not be identified or authenticated and private documents must be identified and authenticated.
(iii) Secondary evidence of the contents of a public document is admissible.  Since a public document does not have to be authenticated, it is practice not to hand in the original document but a secondary copy or extract.
Secondary evidence of the contents of a private document are not admissible except in very strict circumstances.  Usually, where the original private document cannot be produced (i.e. destruction), the courts will allow secondary copies.

THE DISTINCTION BETWEEN OFFICIAL AND PUBLIC DOCUMENTS

Section 19 of the Civil Proceedings Evidence Act 25 of 1965 sets out the admissibility of an official document which is “in the custody or under the control of a state official, by virtue of his office”.  This type of document may be produced only on the orders of the head of the office.

Where the creation of the document is usually the distinguishing feature of the public document, the official document is chiefly distinguished by the fact that it has been placed in the custody of an official of the state.  From this emphasis on custody, it seems possible to distinguish between official documents and public documents, although the two may often overlap.

An official document is therefore usually, but not always, also a public document.

THE DISTINCTION BETWEEN PRIMARY OR SECONDARY EVIDENCE TO PROVE THE CONTENTS OF A PRIVATE DOCUMENT

1. PRIMARY EVIDENCE

Whenever the contents of a document have to be proved, the traditional requirement is that only primary evidence of the contents of a document will be acceptable.  In practice, this simply means that the original document has to be handed in.  In addition, “best evidence” has to be tendered. (Weltz v Hall 1996 (4) SA 1073 (C).  In other words, the original document itself.  Even though the “best evidence” rule has been revoked, the rule with regard to primary evidence still continues to be in force, unless a failure to produce the primary evidence is excused, in which case secondary evidence will be received.

Normally each document has only one original.  However, there are exceptions to this.  For example, where a document is drawn up in duplicate and triplicate and each copy is signed by the parties. The various copies of a book may, in certain circumstances, all be duplicate originals, unless the nature of the dispute indicates that only the author’s manuscript is the original.

In our age of high technology, problems sometimes arise in determining precisely what constitutes the original of a “document”. If the had of an office dictates a letter on a dictaphone, does the original consist of the magnetic tape, and how can it be presented to the court?  If a letter has been typed on a word processor but has not yet been stored on a disk or printed out, the same questions arise.

If you are able to explain satisfactorily to the court as to why the original cannot be produced then you might be allowed to admit secondary evidence. The case of R v Amod 1947 (3) SA 32 (A) held that the adducing of original documents into evidence falls within the primary or best evidence rule and it only applies when the contents of the documents are in dispute. If you can prove a fact by some other means then you won’t have to meet the primary or best evidence rule. 
The primary or best evidence rule does not apply when:
a) where the fact in issue is the existence of the document rather than its contents e.g. what is in dispute is whether a contract was concluded between two parties and not what the contents of the contract were
b) where what is to be proved is the existence of a relationship or status flowing from the document e.g where a proof of marriage is required but there is no marriage certificate available, the marriage may still be proven by producing evidence of co-habitation, that a marriage ceremony took place etc.

There are an additional number of exceptions to the rule that the contents of a document can only be proved by the production of the document itself.  These are:

(i) Admissions: Where an admission is made in respect of the document, the original need not be produced.

(ii) Secondary evidence: In certain circumstances secondary evidence of a private document is admissible if there is an acceptable explanation for the non-availability of the original.  The exceptions are :
· Where the original has been lost or destroyed. (Singh v Govender Bros Construction 1986 (3) SA 613 (N).
· Where it would be impossible or inconvenient to produce the original.
· Where the document is in the possession of the opposing party and he has failed to produce it after reasonable notice calling on him to do so.
· Where the document is in the possession of a third party and the document cannot be obtained by means of a subpoena duces tecum.
· Where the document is an official document (note difference to public documents).
· Where a Part VI of the Civil Proceedings Evidence Act 25 of 1965, or various other statutory enactments which contain certain similar provisions.  (See 222  of the CPA)).
· Where both parties agree to the admission of a copy.

Note that the rule prohibiting secondary evidence operates only where there is an attempt to prove the contents of a document by means of evidence other than the original document itself.  If something outside the document is proved by such evidence, the prohibition does not apply – even if an original document that can also prove it exists.  Thus, the purchase price of an object in a shop can be proved by an eyewitness without producing the invoice (his evidence is not secondary evidence of the invoice), the appearance of a person can be proved by oral evidence without producing his photograph, and the contents of an admission can be proved by someone who heard it without producing the written version.  One can also prove the existence of a partnership without producing the written partnership agreement itself.

R v Pelunsky 1914 AD 360
Facts:
In 1914, sheep traders were required to keep a correct accounting of sheep taken to the market as this would indicate to the relevant municipality how much tax would be levied. It was alleged that the accused had written the incorrect number of sheep taken to the market on the tickets issued for this purpose. The state tried to prove these allegations by seeking to have the counterfoils to the tickets admitted. The original tickets themselves were not adduced.
Held:
The counterfoils were secondary evidence and inadmissible as no explanation was offered as to why there originals were not adduced into evidence.
R v Lombard 1957 2 SA 42 (T)
Facts:
In order to meet their case the state had to prove that the accused was a retail butcher in a controlled area. To do so they would normally need a registration certificate. They could not produce one.
Held:
They could prove their case without producing the certificate but with other evidence.
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As stated above, the three requirements for the admissibility of documentary evidence are:

(a) The contents of a document should be proved by handing in of the original.
(b) The identification and authenticity of a document must be established to the court’s satisfaction.
(c) The document must be stamped in accordance with the Stamp Duties Act 77 of 1968.

It was also shown that the majority of documents in legal practice are private documents.  In the case of private documents, two main aspects may be distinguished. The first is to ascertain which documents exist that might be relevant to the proposed litigation. Here the process of discovery is relevant.  A second aspect is the identification and authentication of the document, as well as the question of whether it has been properly executed (signed or attested). These aspects usually arise during the handing in stage of the document concerned and are explored further below.

DISCOVERY, INSPECTION AND PRODUCTION OF A DOCUMENT

1. CIVIL CASES

The first main point mentioned above, namely to establish which documents might be relevant to the proposed litigation is accomplished in civil cases by discovery, inspection and production of a document.  The procedure is prescribed in the court rules.  These rules determine that the opposing party is required to discover all documents relevant to the point in issue which are in his possession.  “Discovery” is a technical term which boils down to the fact that a prospective litigant has to disclose, by means of affidavit, a list of all documents which he may lawfully refuse to discover, and documents which he, or his representative, may have had in their possession, but no longer possess at the time of the affidavit.

The category of documents that the litigant may lawfully refuse to reveal is especially relevant to students of law of evidence, since this enters the domain of privilege, a topic which is dealt with in previous chapters.  Communications between attorney and client are, for instance, protected by privilege and do not have to be discovered.  Another aspect relating to discovery, which will be dealt with in the next chapter, is the fact that these days most information is no longer stored in the form of paper documents, but is kept in electronic format on computer.  In an effort to address this situation, the legislator has replaced the expression “documents” with the phrase “documents and tape recordings” in the Supreme Court rules.  In a recent version of the court rules, the term “tape recording” is also defined very widely.

“Rule 35(15): For purposes of rules 35 and 38, a tape recording includes a soundtrack, film, magnetic tape, record or any other material on which visual images, sound or other information can be recorded”.

This definition is obviously wide enough to also cover information stored on computer. (As mentioned above, this point will be dealt with in the next chapter).

If the document is in the hands of the opposing party, the rules further provide for inspection by the other party (again, a problematic issue with computers) as well as for production before the court, after which the court may deal with the documents as it thinks appropriate.  When the document is in the hands of a third party (who is not involved in the litigation), he may be ordered by means of the subpoena duces tecum (“a summons to bring it with you”) to appear before the court and to bring certain documents with him.

2. CRIMINAL CASES

In criminal cases there is no question of discovery.  In terms of section 87(1) of the Criminal Procedure Act of 1977, the state may be required to provide further particulars, in writing, and is then bound thereby. This means that if the state has provided a list of documents which it intends using, other documents will be excluded unless an amendment of the particulars is approved.

HANDING IN: IDENTIFICATION AND AUTHENTICATION

If a certain document is in the possession of the party who wishes to prove it, the party concerned will have to ensure that it is available at the court and that it is handed in by a competent witness (see below for proof of authenticity).  In civil matters this procedure will not be available, however, if the documents have not been discovered to the other party (see above on discovery).  As already indicated, the related procedure of providing further particulars exists in terms of section 87(1) of the Criminal Procedure Act, which prevents the state from surprising the defence team with unlisted documents.  A document is usually handed in by a person who can identify the document and can help prove that it is authentic.

A document may be handed in and authenticated by the following persons:
1. The author, executor or signatory.
2. A person who signed the document as a witness.
3. A person who can identify the signature.
4. Someone who has lawful control and custody of the document.

Zeffertt devote some time to the concept of an attested document which means nothing more than that the document was signed in front of witnesses who are able to come and testify that it really was a person concerned who had signed the document, since he had done so before their very eyes and they (usually) confirmed this by signing below as witnesses.  A notary public serves as a good example of a reliable witness to a signature.  His own signature usually puts the question of authenticity of the notarized document beyond doubt. The Concise Oxford Dictionary (1983) defines the word “attest” to mean “certify the validity of”, which sums it up nicely.

EXCEPTIONS TO THE REQUIREMENT OF AUTHENTICATION

According to Zeffertt, there are certain classes of documents which are admissible upon mere production without proof of authenticity.

1. Public documents – sec 233 of the CPA allows public documents to be proved by copies.
2. Statutory exceptions – Statues which make certified copies admissible also dispense with the need to prove their authenticity.  For example, sec 246 of the CPA allows any document (including books, letters, lists, records, etc) which are on the premises of an incorporated or unincorporated association or in the control of any office bearer, shall be admissible on its mere production.  Sec 247 of the CPA allows the prosecution to admit any document (letter, list, record, etc) on its mere production which shows that an accused was outside the republic.
3. Foreign documents – Documents executed abroad are admissible upon mere production if they have been authenticated in accordance with certain rules of the Supreme Court.  A court has a discretion to ignore these rules on good cause.
4. Ancient documents – 20 year old or older documents are presumed to be authentic and are thus admissible on production.

In the following cases a document need not be identified or authenticated:
(Howard & Decker Witkoppen Agencies v De Souza 1971 (3) SA 937 (T)).
1. When the opposing party has produced it and has been asked to put it before the court.
2. When the court takes juridical notice of the document.
3. When the opposing party acknowledges its authenticity.
4. When sections 34(1) and (2) of the Civil Proceedings Evidence Act apply.
5. When various other statutory provisions creating exceptions to the general rule apply.
6. When foreign documents have been authenticated in their country of origin.

DOCUMENTS WHICH ARE STATUTORILY ADMISSIBLE ADMISSIBLE UPON MERE PRODUCTION WITHOUT PROOF OF AUTHENTICITY

According to various statutory provisions, certain documents are admissible upon mere production. It should be noted that this wording only relates to the manner in which the document becomes evidence, but says nothing about the probative value or the admissibility of its content. This aspect is usually governed specifically, for example, by saying that the document is prima facie proof of its contents or that a copy instead of the original may be submitted.

Although this kind of document is therefore not submitted by a witness who can testify about it, the court must still be satisfied that the document is authentic.  This aspect can be governed in different ways, for instance by requiring that the document must be certified, or by requiring that the document should be accompanied by an affidavit or certificate by the person who is responsible for it.  See, for example, the arrangement which is in force for documents which are admissible in terms of part 6 of the Civil Proceedings Act 25 of 1965 and section 221 of the Criminal Procedure Act 51 of 1977.

In certain other instances, the document in itself, without any accompanying certificate, can speak of its authenticity and the court can make any reasonable conclusion regarding its form or content. (See section 221 of the Criminal Procedure Act 1977 in this regard). In terms of section 231 of the Criminal Procedure Act a document is, by its mere production, prima facie evidence that a person, as mentioned in the section, has signed the document.

In some circumstances proof of authenticity is not required as statutory provisions exist to waive the need for prove of authenticity and to allow for secondary evidence to be admissible. Some examples of these are briefly discussed below.
Section 231 of the CPA
 A document which appears to have the signature of a public official and the document has an official seal or stamp of the department in which that public official works, will be deemed prima facie proof that the particular public official did indeed sign the document.
Section 37 of the CPEA which also applies to criminal proceedings
Documents which are proved or purported to be not less than twenty years old, and are obtained from proper custody, are presumed to have been duly executed if there is nothing to suggest the contrary e.g. a contract that was signed 18 years ago and has been kept in a lawyer’s office throughout the period will be presumed to have been duly executed unless someone disputes it.
Section 234 of the CPA
An extract of an official document certified by the state official in control of the original, or the head of the particular department, will be sufficient to prove an original official document.
An original official document may not be produced without an order from the DPP.
Section 233 of the CPA and section 18(1) of the CPEA
Public documents and extracts thereof i.e. documents which are made by a public official in the execution of a public duty and for public use and access, will be deemed authentic upon their production from proper custody, or certification by their custodian as being an authentic copy or extract thereof.

















