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[zFNz]Flynote : Sleutelwoorde

*Dwaling - Wanneer 'n party geregtig is om 'n bepaling in 'n kontrak te vermy op grond van justus error - Koper van motorvoertuig uitgelok deur advertensie deur verkoper - Voertuig geadverteer as 'n 1979 model - Voertuig deur koper  F gekoop op sterkte van indruk deur advertensie geskep - Koper daarna versoek om 'n dokument te teken wat hy wel gedoen het sonder om enige van die drukskrif te lees - Dokument het 'n bepaling bevat wat aanspreeklikheid van verkoper vir wanvoorstellings uitgesluit het - Later geblyk dat voertuig 'n 1976 model was - Leerstuk caveat subscriptor het nie gegeld nie - Verkoper het niks aan koper gesê aangaande die  G effek van voormelde bepalings nie - Daardeur is vertroue by koper verwek dat dokument nie strydig met advertensie was nie - Aanspreeklikheid ten opsigte van voorstellings in advertensie derhalwe nie uitgesluit nie - Koper se dwaling aangaande aanspreeklikheid van verkoper ingevolge die dokument  H derhalwe 'n justus error.

[zHNz]Headnote : Kopnota

Die appellant, uitgelok deur 'n advertensie deur die respondent in 'n koerant wat 'n "Mercedes-Benz 350, 1979" te koop aangebied het, het met die respondent onderhandel om die voertuig te koop en mondelings met die respondent ooreengekom om die voertuig te koop. Die appellant, nadat die respondent die voertuig laat registreer het, het na die respondent se  I perseel teruggekeer en, op versoek van die respondent se verkoopsbestuurder, 'n dokument as koper onderteken sonder om enige van die drukskrif daarop te lees. Die jaartal van vervaardiging van die voertuig is nie op die dokument vermeld nie. Paragraaf 6 van die dokument het 'n bepaling bevat wat die respondent se aanspreeklikheid in verband met enige voorstellings ten opsigte van, onder andere, die jaar van vervaardiging van die voertuig uitgesluit het. Die effek van para 6 was nie aan die appellant verduidelik nie. Die appellant het ongeveer drie maande later vasgestel dat die voertuig 'n  J 1976 model was. Hy
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 A het toe aksie teen die respondent in 'n Provinsiale Afdeling ingestel om kansellasie van die kontrak, terugbetaling van die koopprys van die voertuig, rente en koste. Die Verhoorhof het bevind dat die appellant gebonde was aan die bepalings (insluitende para 6) van die dokument al het hy geen van die drukskrif daarop gelees nie, en dat sy gebondenheid uit die appellant se nalatigheid om nie die drukskrif te lees nie  B voortgespruit het. Die eis was derhalwe van die hand gewys. In hoër beroep,

Beslis, dat die leerstuk van caveat subscriptor nie gegeld het nie: indien in 'n advertensie sekere eienskappe aan 'n aangebode saak toegeskryf word, en 'n niksvermoedende koper later op versoek 'n dokument teken waarin die verkoper se aanspreeklikheid vir voorstellings aangaande die saak uitgesluit word, kan die verkoper se stilswye oor die betrokke beding vanselfsprekend ook 'n wanvoorstelling konstitueer.

 C Beslis, verder, dat die advertensie daarop gerig was om die indruk te verwek dat die voertuig 'n bepaalde attribuut gehad het, en om aanbiedinge vir die aldus omskryfde koopgoed uit te lok; en op sterkte van hierdie indruk, waarvan die respondent bewus was, het die appellant die voertuig gekoop.

Beslis, verder, dat, deur niks aan die appellant aangaande die effek van para 6 van die dokument te sê nie, die respondent se werknemers die vertroue by die appellant verwek het dat die  D dokument nie strydig met die advertensie was nie en derhalwe nie aanspreeklikheid ten opsigte van voorstellings in die advertensie vervat, uitgesluit het nie.

Beslis, verder, dat die respondent derhalwe die appellant deur stilswye mislei het en dat die appellant se dwaling aangaande die aanspreeklikheid van die respondent ingevolge die dokument wel justus error was. Appèl gehandhaaf.

Die beslissing in die Kaapse Provinsiale Afdeling in Du Toit v  E Atkinson's Motors Bpk omvergewerp.

*Mistake - When a party is entitled to avoid a provision in a contract on the ground of justus error - Purchaser of a motor vehicle enticed by seller's advertisement - Vehicle advertised as a 1979 model - Vehicle purchased by purchaser on the strength of the impression created by the advertisement - Purchaser thereafter requested to sign a document, which he  F did without reading the printing on it - Document containing a provision excluding seller's liability for misrepresentation - Subsequently transpiring that vehicle was a 1976 model - Maxim caveat subscriptor not applicable - Seller not having said anything to purchaser concerning the effect of the said provision - Trust thereby instilled in purchaser that document not in conflict with advertisement - Liability in respect of representations in advertisement  G therefore not excluded - Purchaser's mistake concerning the liability of the seller under the document accordingly justus error.

The appellant, enticed by an advertisement of the respondent in a newspaper offering a "Mercedes-Benz 350, 1979" for sale, had negotiated with the respondent for the purchase of the vehicle and had agreed orally with the respondent to purchase the  H vehicle. After the respondent had had the vehicle registered, the appellant returned to the respondent's premises and, at the request of the respondent's sales manager, signed a document as purchaser without reading any of the printing on it. The year of manufacture of the vehicle was not mentioned in the document. Paragraph 6 of the document contained a provision excluding the liability of the respondent in connection with any representation in respect of inter alia, the year of  I manufacture of the vehicle. The effect of para 6 was not explained to the appellant. About three months later the appellant discovered that the vehicle was a 1976 model. He then instituted action in a Provincial Division against the respondent for cancellation of the contract, repayment of the purchaser price of the vehicle, interest and costs. The trial Court found that the appellant was bound by the provisions (including para 6) of the document even if he had not read the printing on it, and he was bound because of his negligence in not reading the printing on the document. The claim was  J accordingly dismissed. In an appeal,
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Held, that the maxim caveat subscriptor was not applicable: if  A certain characteristics were attributed in an advertisement to a res which was offered for sale and an unsuspecting purchaser later, on request, signed a document in which the seller's liability for representations concerning the res is excluded, the seller's silence in respect of the provision in question can obviously also constitute a misrepresentation.

Held, further, that the advertisement was aimed at creating the impression that the vehicle had a particular attribute and at  B soliciting offers for the thus described merx; and, on the strength of this impression, of which the respondent was aware, the appellant purchased the vehicle.

Held, further, that, by saying nothing to the appellant concerning the effect of para 6 of the document, the respondent's employees instilled in the appellant the trust that the document was not in conflict with the advertisement and therefore did not exclude liability in respect of  C representations contained in the advertisement.

Held, further, that the respondent had therefore by its silence misled the appellant and the appellant's mistake concerning the liability of the respondent under the document was indeed justus error. Appeal upheld.

The decision in the Cape Provincial Division in Du Toit v Atkinson's Motors Bpk reversed.

  D 

[zCIz]Case Information

Appèl teen 'n beslissing in die Kaapse Provinsiale Afdeling (VAN DEN HEEVER R). Die feite blyk uit die uitspraak van VAN HEERDEN AR.

M Seligson SC (bygestaan deur R S van Riet )* namens die appellant: The Judge a quo found that the parties had entered  E into a binding oral agreement in respect of the sale of the vehicle during the morning of 30 October 1981, but that they novated or replaced it by the subsequent written agreement. The onus to establish a novation rests upon respondents and clear and cogent proof thereof is required in view of the fact that it involves a waiver of rights. See Marendaz v Marendaz 1953  F (4) SA at 226 - 227; Woolfsons Credit (Pty) Ltd v Holdt 1977 (3) SA at 724F. On a broad conspectus of appellant's evidence, it is clear that, despite apparent "concessions" to the contrary, he never regarded the purported written agreement as a binding contractual document, but merely as something for record purposes, and further was not aware that it contained terms materially different to the oral agreement. In this  G regard it should be noted that the fact that a party has signed a written document, whilst giving rise to a presumption of fact that he is acquainted with the nature and contents thereof, does not absolve the other party from the overall onus of proving that the parties in fact contracted upon those terms. See Da Silva v Janowski 1982 (3) SA 205. Further where  H parties are shown to have been in full accord as to the material conditions of an agreement, the onus of proving an intention that legal validity should depend upon the execution of a writing lies upon the party alleging such intention. Woods v Walters 1921 AD 303. When regard is had to the objective facts, it is clear that respondent's servants viewed the  I signing of the purported written agreement in a similar light.

The basis for the caveat subscriptor rule is that where one party, by fixing his signature to a document, thereby leads the other party, as a reasonable man, to believe that he was binding himself thereto, he cannot
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 A be allowed to resile therefrom. See George v Fairmead (Pty) Ltd 1958 (2) SA at 471B - C; Van Wyk v Otten 1963 (1) SA at 419C - D; Christie The Law of Contract at 180 - 183; article by Hunt 1963 (80) SALJ 457; article by Prof Van der Merwe at 13 in J C Noster, Feesbundel (Gauntlett). In the present case there is no question of respondent's servants having been  B misled by appellant's signature. In the premises it cannot be said that respondent's servants believed that appellant intended to bind himself to the terms on the reverse side of the purported agreement by affixing his signature thereto. In view of the fact that such agreement constituted a radical departure from the terms of the oral agreement, respondent's  C failure to point out this fact, and further its handing over of a copy with no such terms thereon, constitutes a misrepresentation by conduct resulting in a justus error on the part of appellant. See George v Fairmead (supra at 472); the articles by Hunt and Prof Van der Merwe (supra); Katzen v Munroe 1954 (1) SA at 281; Kerr The Law of Contract at 63. In the circumstances of this case, appellant's signature of such  D agreement was not blameworthy in the sense of being capable of inducing a belief on the part of respondent's servants. See George v Fairmead (supra at 471B - C); De Wet and Yeats Handelsreg en Kontraktereg at 19; Kerr (op cit at 63). The relevant term (clause 6) was one which the reasonable man would not expect to find in a contract such as this, and because the  E doctrine of quasi- mutual assent only operates in favour of the reasonable man, respondent should not be allowed to rely thereon. See Christie at 183.

In response to Court's request for further submissions with reference to the cases of Shepherd v Farrell's Estate Agency 1921 TPD 62 and Janowski v Fourie 1978 (3) SA 16, and their impact on the present appeal: The Court, in Janowski v Fourie  F (supra), drew a distinction between the case where a party relies upon a misrepresentation to avoid a contract when consensus existed, on the one hand, and a case where a party alleges that he was misled into giving his apparent consent to terms to which he was not agreeable. ("Dwaling met betrekking tot wilsooreenstemming" - see at 19H - 20D). The Court  G held, correctly, that there is clear authority in our law that the misled party can rely on the absence of consensus notwithstanding his apparent agreement (including the case where he has signed a written document) even where he has been induced thereto by non-fraudulent misrepresentation.(See at 20D - E.) The authorities relied upon included the cases of Shepherd v Farrell's Estate Agency (supra); Van Wyk v Otten  H 1963 (1) SA 415; George v Fairmead (Pty) Ltd 1958 (2) SA 468 and an article by Prof Hunt in 1963 (80) SALJ 457. The Court in Janowski's case dismissed the exception on the ground that the reliance in the plea upon the absence of consensus arising from the alleged misrepresentation was sufficient to constitute the necessary justus error referred to in the authority cited.  I Janowski's case is accordingly further authority for the propositions advanced in appellant's main heads of argument. With regard to Shepherd v Farrell's Estate Agency 1921 TPD 62: All three Judges in the above case found that the onus of rebuttal which had been placed upon Shepherd by his signature of the written agreement had been shifted back to Farrell's Estate Agency by the evidence that this latter agreement  J contained terms in conflict with the agency's advertisement and that this departure had not been clearly
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explained to him. As the estate agency had not presented any  A evidence to discharge this onus, Shepherd was not held to the contract. The decision was also founded on the basis that Shepherd had signed the agreement under a misapprehension as to its real effect, for which the estate agency was to blame on account of its failure to explain the radical departure from the terms of the advertisement. (At 66 and 71.) Consequently,  B this case supports appellant's contention that in the present matter, where there was not only an advertisement representing the vehicle as being a 1979 model, but also an actual prior oral agreement of sale containing no terms excluding or limiting respondent's liability for misrepresentations or otherwise, there was accordingly a duty on respondent to explain that the purported written agreement  C contained such terms drastically altering appellant's rights in terms of the earlier agreement. Its failure to do so resulted in appellant labouring under the misapprehension that the document he was signing was in conformity with the earlier agreement, ie he signed under justus error. Shepherd's case was cited with approval by FAGAN CJ in George v Fairmead (supra at  D 471 - 2) and it was there accepted by the Appeal Court that in such circumstances justus error exists. See also the authorities cited in appellant's main heads of argument, and to the same effect further the following: Rosettenville Motor Exchange v Grootenboer 1956 (2) SA at 630; Joubert The Law of South Africa vol 5 para 127; National and Overseas Distributors Corporation (Pty) Ltd v Potato Board 1958 (2) SA at 479G - H;  E Allen v Sixteen Stirling Investments (Pty) Ltd 1974 (4) SA at 168H - 169F; cf Phillips v Aida Real Estate 1975 (3) SA at 207A. This is an a fortiori case for the application of the principle in the Shepherd and Janowski cases in that: (a) Not only were respondents' representatives blameworthy in failing to apprise appellant of the substantial variation by the  F purported written agreement of the terms of the prior oral agreement, but the stage at which they presented that agreement to appellant for his signature (after completion of transfer and licensing into appellant's name) and the fact that the copy of that agreement was blank on the reverse side and was used by Kalish for making calculations before being handed to  G appellant, were calculated to mislead appellant and compounded respondent's aforementioned failure and the resulting misrepresentation. (b) Moreover, the last-mentioned fact excused appellant's failure to read the terms on the back of the document signed by him and neutralised his concession that order forms often (not always) contain provisions protective of sellers. The exception to the "duty to read" rule recognised by  H these cases is based on the consideration that a party does not rely on the other party's signature as manifesting assent when the first party has reason to believe that the other party would not do so if he knew that the writing contained a particular term. This is the position in American law as reflected in Restatement of Contracts (Second ) s 211. The rule  I of the Restatement and its underlying policy is in accord with our law, as reflected in the abovementioned cases, and in the circumstances of the instant case respondent had reason to believe that appellant would not have assented had he known of the term in question which, in the circumstances, was "beyond the range of reasonable expectation". See also Calamari and Perillo Contracts 2nd ed (1977) at 336 - 347, esp at 345. For  J English law, see Halsbury's Laws of
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 A England vol 9 sv "Contract" para 295 at 171; J Evans & Son (Portsmouth) Ltd v Andrea Merzario Ltd [1976] 2 All ER 930; George Mitchell (Chesterhall) Ltd v Finney Lock Seeds Ltd [1983] 1 All ER 108.

A J Nelson namens die respondent: Respondent bears the burden of proving that novation had taken place. Marendaz v Marendaz  B 1953 (4) SA at 226 - 227; Woolfson's Credit (Pty) Ltd v Holdt 1977 (3) SA at 724F; Tauber v Von Abo 1984 (4) SA at 484 - 485. When regard is had to the documentary and oral evidence adduced by the parties, respondent successfully discharged the aforesaid onus. By tendering the written agreement, exh 7, respondent prima facie discharged the aforesaid onus. The evidential burden then shifted to appellant to prove that his  C action in signing exh 7 did not amount to novation or to make good a defence. Mans v Union Meat Co 1919 AD at 271; George v Fairmead (Pty) Ltd 1958 (2) SA at 470. The Judge a quo found that the only reason why appellant would want his signature on exh 7 was to novate or replace the oral agreement.  D The aforesaid finding is correct because it is a necessary inference from all the circumstances of the case that the parties intended to substitute a new obligation for the old one. Joubert Law of SA vol 19 para 251 and the authorities cited in note 12. In any event, whatever the contractual significance of the prior oral negotiations may have been, the parties were ad idem that signature of exh 7 by appellant was  E required to finalise the transaction.

Applicability of the caveat subscriptor rule: When a person is asked to put his signature to a document, he cannot fail to realise that he is called upon to signify, by so doing, his assent to whatever words appear above his signature. George v Fairmead (Pty) Ltd 1958 (2) SA at 472. A party who has signed a  F contractual document and who seeks relief must convince the Court that he was misled as to the purport of the words to which he had signified his assent - this may be either a misdescription of the document or a misrepresentation of its contents. George v Fairmead (Pty) Ltd (supra at 472B); National and Overseas Distributors v Potato Board 1958 (2) SA at 479G -  G H; Glenburn Hotels (Pvt) Ltd v England 1972 (2) SA at 662H. Where a party knows that by signing he is assenting to additional terms, but chooses not to read such terms, he, "with his open eyes", takes the risk of being bound by them. He cannot then be heard to say that his ignorance of what was in the document was a justus error. George v Fairmead (Pty) Ltd (supra at 472 - 473); Burger v CSAR 1903 TS at 578 - 579;  H Bhikhagee v Southern Aviation (Pty) Ltd 1949 (4) SA at 110; Mathole v Mothle 1951 (1) SA at 258; Industrial and Mercantile Corporation v Anastassiou Bros 1973 (2) SA at 605C; Glen Comeragh v Colibri and Another 1979 (3) SA at 214D - F. See also Hunt "Caveat Subscriptor" (1963) 80 SALJ at 463. On the facts of this case the caveat subscriptor rule is applicable  I and appellant is not legally justified in repudiating his signature to exh 7. The basis on which a signatory is bound to a written agreement signed by him is either: (a) The rebuttable presumption that he knew what was in the document when he signed it (the onus being on him to rebut that presumption). Graaff-Reinet Municipality v Jansen 1917 CPD at 610; Knocker v Standard Bank of SA Ltd 1933 AD at 132 - 133;  J Trans-Drakensberg Bank Ltd v Guy 1964 (1) SA at 794B - C; Glen Comeragh v Colibri and Another (supra at 215B - C). (b) The doctrine of
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quasi- mutual assent, which states that a party who by his  A conduct (of signing) has led the other party, as a reasonable man, to believe that he was binding himself will be estopped from denying that the agreement was in the terms contained in the signed document. Nightingale v SAR & H 1921 EDL at 105; George v Fairmead (Pty) Ltd (supra at 471B); Coetzee v Van der Westhuizen 1958 (3) SA at 851G; R H Christie The Law of Contract in South Africa (1981) at 18, 180. Appellant is  B estopped from deyning that exh 7 embodies the agreement concluded between the parties. Cases such as the present, which involve the signing of a contractual document, are distinguishable from the "ticket or receipt cases" in that the person who holds a ticket or similar document does not sign such document. Natal Motor Industries Ltd v Crickmay 1962 (2)  C SA at 96G - H. In any event, respondent took reasonable steps to bring the exemption clause in question to appellant's notice in that reference was made to it and it was printed on the document (exh 7) presented for signature.

 D In response to the Court's request for further submissions with reference to the cases of Shepherd v Farrell's Estate Agency 1921 TPD 62 and Janowski v Fourie 1978 (3) SA 16: In determining the legal significance of contractual provisions precluding reliance by one contracting party upon misrepresentations by the other inducing the contract, the distinction drawn by FLEMMING J in Janowski v Fourie between two classes of misrepresentation is of the utmost significance.  E The one type of misrepresentation gives rise to a so called "dwaling met betrekking tot wilsooreenstemming", whereas the other gives rise to a "dwaling in die beweegrede" and is a so called "aanleidende wanvoorstelling". (a) Misrepresentation resulting in a "dwaling met betrekking tot wilsooreenstemming".  F This class of misrepresentation relates to the terms and/or nature of the contract concluded between the parties. In consequence of the misrepresentation, the representee labours under a misapprehension as regards the terms of the contract which he concludes. The misrepresentation can accordingly effectively prevent consensus being reached between the  G parties. Janowski v Fourie (supra at 19B - F). A "no representations clause" does not, in the case of this type of misrepresentation, preclude reliance being placed on the misrepresentation because the "dwaling met betrekking tot wilsooreenstemming" vitiates the entire contract, including the "no representations clause". Janowski v Fourie (supra at 21A - B, D - F). (b) Misrepresentation resulting in a "dwaling in  H die beweegrede" ("aanleidende wanvoorstelling"). Where the misrepresentation complained of does not relate to the terms and/or nature of the contract, but merely contributes to the factors which motivate the representee in concluding the contract, the misrepresentation does not preclude consensus being reached between the parties. Accordingly, a "no  I representations clause" is binding upon the parties and the representee cannot rely thereon to vitiate the contract (except where the misrepresentation has been fraudulently made). Janowski v Fourie (supra at 18F - H, 19A). The misrepresentation relied upon by appellant in the instant case does not relate to either a term of the contract or to the nature of the agreement concluded between the parties. Appellant's complaint as pleaded is that, during the  J negotiations which
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 A preceded the conclusion of the deed of sale, a misrepresentation was made in relation to the year model of the vehicle in question. The basis of appellant's case is not that it was a term of the contract that the motor vehicle would be a 1979 model. Accordingly, if regard is had to the above distinction made in Janowski's case, and applying the principle  B therein enunciated as regards a "dwaling in die beweegrede", appellant cannot succeed unless he establishes that the misrepresentation in relation to the year model of the vehicle in question was fraudulently made. This was not proved. Shepherd v Farrell's Estate Agency 1921 TPD 62 was an instance in which the misrepresentation inducing the contract related to the terms of the agreement and accordingly the  C misrepresentation complained of fell squarely within the first category referred to in (a) above. The facts in that case were that, by prior advertisement, selling agents (respondent) represented that, if they did not effect the sale of a business, no commission would be charged and that all advertisements would be placed at their expense. The contract  D which the appellant ultimately signed however provided that the respondent would be entitled to commission if the business was sold within a period of three months regardless of who brought about the sale thereof - see at 64 and 65. According to the evidence adduced, the respondent was the only selling agent who, at that time, secured a mandate upon the terms  E aforementioned. The clause in the written mandate was accordingly correctly described by the Court as "a most unusual and special form of agreement" - see at 64 which "departs most seriously from the advertisement" - see at 65. The Court found as a fact that the appellant had signed the written  F document under a misapprehension as to its real effect and that the respondent was to blame therefor. (See at 66, 68 and 70.) The facts in the instant case are entirely distinguishable: (a) the admitted misrepresentation relating to the year model was made in the bona fide belief that it was accurate; (b) the misrepresentation, as stated previously, did not relate to a term of the agreement between the parties; (c) the written contract was signed by appellant in the knowledge  G that there would be fine print on the reverse side thereof containing terms which protect the seller; (d) appellant was aware that contracts of this kind usually contain a provision protecting the seller against prior misrepresentation inducing the contract. Accordingly, there can be no suggestion that the  H appellant signed the written document in the belief that it would contain no terms other than those contained in the advertisement and/or any prior oral agreement which may have been arrived at. By his own admission, the appellant anticipated the presence of such terms and, notwithstanding such knowledge, he elected to sign the agreement without  I reading it. Shepherd's case is, in the premises, not support for the contention made in connection with Shepherd's case in appellant's supplementary heads of argument.

Seligson SC in repliek.

Cur adv vult.

 J Postea (Maart 22).
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VAN HEERDEN AR

[zJDz]Judgment


 A VAN HEERDEN AR: Die appellant het in die Kaapse Provinsiale Afdeling 'n aksie teen die respondent aanhangig gemaak. In die uiteensetting van sy vordering het die appellant onder andere beweer dat die partye op 30 Oktober 1981 'n mondelinge koopkontrak aangegaan het waarvolgens die appellant 'n Mercedes-Benz motor van die respondent aangekoop het teen 'n koopsom van R21 000; dat die inruilwaarde van die appellant se  B ingelewerde Audi op R12 000 bepaal is; dat hy die balans van R9 000 betaal het, en dat die respondent voorgegee het dat die Mercedes 'n 1979 model was terwyl dit in der waarheid 'n 1976 model was. Die appellant het voorts alle nodige bewerings gemaak om aan te toon dat hy geregtig was om op grond van die wanvoorstelling uit die koopkontrak terug te tree en het  C gevolglik onder meer kansellasie van die kontrak, betaling van die som van R21 000, rente en koste gevorder. Sy verdere vorderings is tans nie meer ter sake nie.

In die lig van die feitlike bevindings van die Verhoorhof, wat behoudens 'n enkele aspek nie op appèl aangeveg is nie, hoef slegs een van die verwere geopper deur die respondent vermeld  D te word. Dit kom daarop neer dat die partye 'n skriftelike kontrak aangegaan het en dat een van die bepalings daarvan aanspreeklikheid vir wanvoorstellings aan die kant van die respondent uitgesluit het. In sy replikasie het die appellant gereageer deur te erken dat hy die betrokke dokument geteken het, maar te ontken dat hy bewus was van die genoemde of enige  E ander bepalings wat op die keersy van die dokument verskyn het. Hy het voorts beweer dat hy nooit dié bepalings as bindend aanvaar het nie en ook nie die respondent onder die indruk gebring het dat hy sulks gedoen het nie.

Nadat getuienis gelei is, was dit gemene saak dat die respondent wel die betrokke voorstelling gemaak het; dat die  F Mercedes nie 'n 1979 model was nie maar in 1976 vervaardig en in 1977 vir die eerste keer geregistreer is, en dat die wanvoorstelling nie op bedrieglike wyse gemaak is nie. In die lig van die reeds genoemde bevindings van die Verhoorhof kan die tersaaklike feite soos volg saamgevat word.

Op 29 Oktober 1981 het 'n verkoopsman van die respondent, ene Groenewald, die volgende advertensie in 'n dagblad laat plaas  G (waarin die onderstreepte woorde en syfers in groter en swarter druk as die res verskyn het):


"Mercedes-Benz 350, 1979. Nog nuut. Afgerond in blou met sondak, radio/bandspeler, magwiele en nog baie ekstra's. Skakel Andrè Groenewald by Paarl (02211) 2 - 2036, na werk (021) 97  H - 0400, Kaapstad. Inruilings welkom. Alle fasiliteite beskikbaar."

Die appellant, destyds 'n 75-jarige boer, het die advertensie gelees en die aangegewe telefoonnommer geskakel. Dit is nie duidelik of hy met Groenewald of 'n ander verkoopsman gepraat het nie, maar die betrokke persoon het bevestig dat die voertuig vermeld in die advertensie wel te koop was. Dit het  I meegebring dat die appellant die volgende dag na die respondent se sakeperseel in die Paarl gegaan het. Hy, Morkel, en Kalish (onderskeidelik die bestuurder en verkoopsbestuurder van die respondent se Paarl-tak) het toe na die Mercedes gaan kyk. Die appellant het gemerk dat die voertuig nog slegs 32000 kilometers geregistreer het en het gemeen dat 'n 1979 Mercedes met so 'n lae kilometerlesing as feitlik nuut en derhalwe  J betroubaar beskou kan word. Nadat hy en Morkel vir
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 A 'n kort rukkie onderhandel het, het hulle ooreengekom dat die appellant die voertuig aankoop op die terme vermeld in die uiteensetting van die vordering.

Die appellant het later die middag na die respondent se perseel teruggekeer. Laasgenoemde het toe reeds die motor op die  B appellant se naam laat registreer en sekere ander formaliteite afgehandel. Op Kalish se versoek het die appellant as koper 'n dokument onderteken sonder om enige van die drukskrif daarop te lees. Hierna het hy die balans van die koopsom (R9000) plus sekere addisionele koste betaal en besit van die motor geneem.

Voordat die genoemde dokument ingevul en onderteken is, was die  C voorkant daarvan 'n gedrukte vorm met 'n aantal spasies waarin sekere besonderhede aangebring moes word. Soos ingevul en onderteken deur die appellant, het dit 'n aanbod gekonstitueer om 'n Mercedes-Benz 350 SE met registrasie CEA 5296 van die respondent te koop teen 'n koopprys van R18 000.  D (Die redes waarom dié prys verskil het van die koopsom waarop mondelings ooreengekom is, en waarom die inruilwaarde van die Audi as slegs R9 000 aangegee is, is nie tans ter sake nie.) Die jaartal van vervaardiging of eerste registrasie van die Mercedes is nie vermeld nie, maar afgesien van addisionele koste is die balans betaalbaar deur die appellant weergegee as  E R9 000, dws die bedrag waarop mondelings ooreengekom is. Bo-aan die voorkant van die aanbod is die name en adresse van die geadresseerde (die respondent) en die aanbieder (die appellant) ingevul en dan volg die gedrukte bepaling dat die aanbieder


"hierby... onherroeplik... (aanbied) om die goedere wat hierin beskrywe is te koop op die voorwaardes wat in hierdie aanbod en op die keersy hiervan uiteengesit is."

 F Onder die handtekening van die appellant (regs onder op die voorkant) is voorsiening vir 'n handtekening namens die respondent ter aanvaarding van die aanbod. Op 'n later stadium het Morkel dan ook op die bewuste plek geteken.

Op die keersy van die aanbod verskyn 'n aantal bepalings in fyn druk. Paragraaf 6 lees soos volg:


 G "6. Ek aanvaar in die besonder dat terwyl die verkoper aanneem dat die datum van registrasie en/of jaar van vervaardiging soos hierin vermeld en die odometer van die voertuig korrek is, hy nogtans geen waarborg gee ten opsigte van die juistheid van of die jaar van vervaardiging of die afstand wat aangetoon word nie, en ek aanvaar hiermee dat ek nie beweeg is om hierdie ooreenkoms aan te gaan as gevolg van enige  H voorstellings wat deur die verkoper, sy werknemers of agente teenoor my gemaak is ten opsigte van of die jaar van vervaardiging van die genoemde voertuig, of die afstand wat op die genoemde voertuig aangetoon word, of die toestand van die genoemde voertuig of andersins nie."

Ongeveer drie maande later het die appellant vasgestel dat die Mercedes 'n 1976 model was. In antwoord op 'n telefoniese  I versoek van sy prokureur dat vanweë dié feit die koopkontrak tussen die partye gekanselleer moes word, het die respondent bondig per brief gereageer deur bloot te sê dat die aanbod om te koop nie die model van die Mercedes vermeld het nie.

Die Verhoorhof het bevind dat hoewel die partye die betrokke oggend reeds 'n bindende, mondelinge koopkontrak aangegaan het,  J dié kontrak genoveer is en dat die appellant gebonde was aan die bepalings op die
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keersy van die dokument wat hy die middag onderteken het, al  A het hy geen van die drukskrif op die voorkant of die keersy gelees nie. Dié gebondenheid het volgens die uitspraak voortgespruit uit die appellant se nalatigheid om nie die drukskrif te lees nie, wat dan meegebring het dat beslissings soos dié in George v Fairmead (Pty) Ltd 1958 (2) SA 465 (A) van toepassing was. Gevolglik is die appellant se vorderings met koste afgewys, waarna die appellant met die nodige verlof van  B die Verhoorhof in hoër beroep na hierdie Hof gekom het.

Die respondent se advokaat het betoog dat die Verhoorhof verkeerdelik bevind het dat die partye reeds die betrokke oggend 'n bindende koopkontrak aangegaan het. Hy het slegs gesteun op 'n erkenning van die appellant dat vanweë sy vorige  C ondervinding betreffende die aankoop van voertuie en implemente hy verwag het dat hy versoek sou word om 'n skriftelike dokument te teken. Soos dit my voorkom, het die appellant egter nie erken dat na sy verwagting 'n koopkontrak eers by ondertekening van sodanige dokument tot stand sou kom nie, of dat dit die bedinge van die mondelinge ooreenkoms sou  D wysig nie. Hoe dit ook al sy, is daar geen getuienis wat dui op 'n afspraak, hetsy uitdruklik, hetsy stilswyend, dat die mondelinge ooreenkoms van meet af geen regskrag sou hê nie.

Nòg in die Verhoorhof nòg in hierdie Hof is betoog dat indien die appellant wel gebonde is aan die bepalings van para 6 van die dokument sy vorderings nietemin moes geslaag het. Ek veronderstel dan ook ten gunste van die respondent dat die  E paragraaf nie net 'n blote erkenning inhou nie, maar inderdaad bestem is om verbintenisskeppend te werk en derhalwe aanspreeklikheid op grond van onskuldige wanvoorstellings uit te sluit (vgl Du Plessis v Van Deventer 1960 (2) SA 544 (A) op 549).

Afgesien van die feit dat op die voorkant van die dokument geteken deur die appellant 'n verwysing na die voorwaardes op  F die keersy daarvan verskyn, is dit duidelik dat die appellant vermoed het dat die keersy moontlik kontraktuele bedinge vervat het, en dat dié die respondent as verkoper kan begunstig. Namens die respondent is dan ook klem gelê op 'n beginsel wat reeds 50 jaar gelede soos volg deur INNES HR in Burger v Central South African Railways 1903 TS 571 op 578 geformuleer  G is:


"It is a sound principle of law that a man, when he signs a contract, is taken to be bound by the ordinary meaning and effect of the words which appear over his signature."

Nadat daarop gewys is dat daar wel uitsonderings op dié reël bestaan, bv in die geval van misleiding, het INNES HR gesê dat die dwaling van die kontraktant in daardie saak nie as justus  H error beskou kan word nie bloot omdat hy nie die inhoud van die betrokke dokument gelees het nie.

In George v Fairmead (Pty) Ltd 1958 (2) SA 465 (A) het FAGAN HR die tersaaklike passasie in die Burger- saak aangehaal en soos volg voortgegaan (op 471):


"When can an error be said to be justus for the purpose of  I entitling a man to repudiate his apparent assent to a contractual term? As I read the decisions, our Courts, in applying the test, have taken into account the fact that there is another party involved and have considered his position. They have, in effect, said: Has the first party - the one who is trying to resile - been to blame in the sense that by his conduct he has led the other party, as a reasonable man, to believe that he was binding himself?... If his mistake is due to a misrepresentation, whether innocent or fraudulent, by the other party, then, of course, it is the second party who is  J to blame and the first party is not bound."
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 A Hierna is verwys na 'n aantal gewysdes waarin beslis is dat 'n party wat 'n skriftelike dokument geteken het nie daaraan gebonde was nie omdat hy mislei is aangaande die aard of inhoud daarvan. Onder andere is verwys, soos dit my voorkom met goedkeuring, na die beslissing in Shepherd v Farrell's Estate  B Agency 1921 TPD 62, waarna ek hieronder terugkeer. Ten slotte het FAGAN HR hom soos volg uitgelaat:


"When a man is asked to put his signature to a document he cannot fail to realise that he is called upon to signify, by doing so, his assent to whatever words appear above his signature. In cases of the type of which the three I have mentioned are examples, the party who seeks relief must convince the Court that he was misled as to the purport of the words to which he was thus signifying his assent. That must, in  C each case, be a question of fact, to be decided on all the evidence led in that particular case. I see no difference in principle between the case where the allegation is a misdescription of the document and the one where it is a misrepresentation of its contents; the misdescription of the document - as when a man is told he is merely signing a receipt for a cheque when the document contains a guarantee - is material only in so far as it gives a misleading indication of what the document contains."

 D In die Shepherd- saak het 'n eiendomsagent (A) 'n advertensie in 'n nuusblad geplaas. Daarin is lede van die publiek uitgelok om hul ondernemings deur bemiddeling van A te verkoop en onder andere die volgende gesê: "Our motto: No sale, no charge." B het die advertensie gelees waarna hy vir A opdrag gegee het om 'n koper vir sy onderneming te vind. Op A se versoek het B 'n  E dokument geteken waarin besonderhede aangaande sy onderneming ingevul is en B onderneem het om kommissie aan A te betaal, maar wat ook die volgende term bevat het:


"Sole selling rights. Commission payable to above agency, irrespective of whether sold through this agency, privately, or otherwise, within a period of three months from date."

 F A het nie 'n koper gevind nie en binne drie maande het B sy onderneming verkoop. 'n Aksie vir betaling van die ooreengekome kommissie het in die landdroshof geslaag waarna 'n appèl van B deur 'n Volle Hof van die Transvaalse Provinsiale Afdeling aangehoor is. Dié Hof het A se ontkenning dat die inhoud van die dokument aan hom verduidelik is en dat hy begryp het dat  G daar 'n aanmerklike verskil tussen bedoelde inhoud en dié van die advertensie was, aanvaar en die appèl gehandhaaf. Alhoewel al drie Regters redes vir hul bevinding verstrek het, blyk die benadering van die Hof voldoende uit die uitspraak van MASON R. Nadat hy gesê het dat 'n party in die reël gebonde is aan 'n  H dokument deur hom onderteken, het MASON R soos volg voortgegaan (op 65 - 66):


"... it is clear that the contract which the defendant (B) was asked to sign, departs most seriously from the advertisement. The onus then lay really on the plaintiffs (A) to show that they had clearly explained to the defendant that they were departing from the terms of their advertisement... Everything shows that the defendant signed this memorandum  I under a misapprehension as to its real effect, and for that misapprehension the plaintiffs themselves are to blame. That, of course, distinguishes the case from those instances in which a man is held bound to a document which he has not properly understood and to which his signature has been obtained under circumstances which throw no blame of any kind on the other party."

Of die Hof se benadering aangaande die bewyslas (of weerleggingslas) juis was, is nie ter sake nie en kan  J daargelaat word. Wat van belang is, is dat B nie aan die betrokke bepaling gebonde gehou is nie omdat sy
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onkunde aangaande die bestaan of inslag daarvan toe te skryf  A was aan A se skuld. En hoewel MASON R nie in soveel woorde so gesê het nie, kom dit my voor dat A se verwytbaarheid berus het op 'n wanvoorstelling aan sy kant; dws stilswye oor die inhoud van die dokument wat daarop bereken was om die indruk te skep, en inderdaad by A die indruk geskep het, dat dit nie 'n beding bevat het nie wat in stryd was met dit wat die advertensie in die vooruitsig gestel het. So beskou, is daar geen fout met  B die beslissing te vind nie.

My indruk van die werklike grondslag van bogenoemde beslissing word onderskraag deur FAGAN HR se beskouing daarvan in die George- saak. Hy het naamlik na die beslissing verwys as een van dié waarin 'n party nie gebonde gehou is nie aan 'n dokument  C deur hom onderteken "because he had been misled either as to the nature of the document or as to its contents". Raadpleeg ook die uitspraak van GREGOROWSKI R in die Shepherd- saak op 71.

Ek keer terug na die onderhawige appèl. Die appellant se advokaat het betoog dat die leerstuk van caveat subscriptor nie  D geld nie en ek meen dat hy gelyk gegee moet word. Indien in 'n advertensie sekere eienskappe aan 'n aangebode saak toegeskryf word, en 'n niksvermoedende koper later op versoek 'n dokument teken waarin die verkoper se aanspreeklikheid vir voorstellings aangaande die saak uitgesluit word, kon die verkoper se  E stilswye oor die betrokke beding vanselfsprekend ook 'n wanvoorstelling konstitueer. Soos DENNING LJ in Curtis v Chemical Cleaning and Dyeing Co Ltd [1951] 1 All ER 631 (CA) op 634 gesê het ten aansien van 'n sogenaamde "exemption clause" ('n beding wat onder andere gemeenregtelike aanspreeklikheid beperk of uitsluit):


"In my opinion, any behaviour by words or conduct is sufficient to be a misrepresentation if it is such as to mislead the other  F party about the existence or extent of the exemption. If it conveys a false impression, that is enough. If the false impression is created knowingly, it is a fraudulent misrepresentation; if it is created unwittingly, it is an innocent misrepresentation. But either is sufficient to disentitle the creator of it to the benefit of the exemption. It was held in R v Kylsant (Lord ) (3) that a representation might be literally true but practically false, not because of  G what it said, but because of what it left unsaid. In short, because of what it implied. This is as true of an innocent misrepresentation as it is of a fraudulent misrepresentation. When one party puts forward a printed form for signature, failure by him to draw attention to the existence or extent of the exemption clause may in some circumstances convey the impression that there is no exemption at all, or, at any rate, not so wide an exemption as that which is in fact contained in  H the document."

In casu was die respondent se advertensie daarop gerig om aanbiedinge van lede van die publiek vir die betrokke voertuig uit te lok. Daarin is 'n bepaalde attribuut aan die voertuig toegeskryf, nl dat dit 'n 1979 model was. Dit was dus te voorsien dat iemand wat op die advertensie sou reageer deur dié beskrywing van die merx beïnvloed sou wees - soos die appellant inderdaad was. Nadat 'n mondelinge koopkontrak  I aangegaan is waarvolgens die respondent wel gemeenregtelik vir wanvoorstellings aanspreeklik sou wees, is die appellant versoek om die reeds genoemde dokument te teken. Hoewel hy vermoed het dat die dokument se keersy moontlik bedinge tot voordeel van die respondent bevat het, het hy nie die keersy gelees nie. Uit die appellant se aanvaarde getuienis is dit egter duidelik dat Kalish, wie se herinnering baie vaag was,  J moes geweet het
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 A dat die appellant glad nie na die keersy gekyk het en derhalwe nie bewus was van die bepalings vervat in onder andere para 6 nie. (Trouens, volgens Morkel lees baie min kopers ooit die keersy van die gedrukte dokument wat by alle kooptransaksies gebruik word.) Nieteenstaande enkele toegewings  B wat die appellant gedurende kruisverhoor gemaak het, is dit eweneens duidelik dat hy nie die dokument sou geteken het nie indien hy bewus was dat dit bereken was om as't ware die advertensie ongedaan te maak. Die respondent se advokaat het dan ook toegegee dat die appellant nie verwag het dat die keersy van die dokument 'n beding sou bevat waarvolgens hy,  C behoudens bedrog aan die kant van die respondent, geen remedie sou hê indien die voertuig nie die attribuut sou hê wat in die advertensie vermeld is nie.

Samevattend is die posisie dan soos volg: Die advertensie was daarop gerig om die indruk te verwek dat die voertuig 'n bepaalde attribuut gehad het, en om aanbiedinge vir die aldus  D omskryfde koopgoed uit te lok. Op sterkte van die indruk, waarvan die respondent bewus was, het die appellant die voertuig gekoop. Deur niks te sê aangaande die effek van para 6 van die dokument nie, het die respondent se werknemers (en bepaaldelik Kalish wat bloot die appellant versoek het "(t)o sign for the car") die vertroue by die appellant verwek dat die  E dokument nie strydig met die advertensie was nie en derhalwe nie aanspreeklikheid uitgesluit het nie ten opsigte van voorstellings daarin vervat. Handelende in hierdie vertroue het die appellant die dokument geteken, onbewus van die inhoud of effek van para 6.

 F Na my mening het die respondent dus deur stilswye die appellant mislei, en is sy dwaling aangaande die aanspreeklikheid van die respondent ingevolge die dokument wel justus error. Of die appellant as gevolg daarvan hoegenaamd nie aan die bepalings van die dokument gebonde is nie, is nie ter sake nie en kan tersy gelaat word. Op sy beste vir die respondent is die  G appellant nie gebonde nie aan para 6 insoverre dit aanspreeklikheid uitsluit vir voorstellings vervat in die advertensie.

In die lig van hierdie gevolgtrekking is dit onnodig om te beslis of by ontstentenis aan bogenoemde wanvoorstelling die dwaling redelik sou gewees het of om aandag te gee aan verdere betoë van die appellant se advokaat. En in die veronderstelling  H dat dié gevolgtrekking bereik sou word, was dit gemene saak dat die Verhoorhof onderstaande bevel moes verleen het.

Die appèl slaag met koste, insluitende die koste van twee advokate, en die bevel verleen deur die Verhoorhof word deur die volgende vervang:


"Die aksie slaag met koste en die verweerder word gelas om  I die som van R21 000, met moratore rente teen 11% per jaar daarop vanaf die datum van die betekening van die dagvaarding op die verweerder, aan die eiser te betaal. Rente teen dieselfde koers sal op die koste betaalbaar wees vanaf die datum van taksasie daarvan."

 J MILLER AR, TRENGOVE AR, ELOFF WN AR en SMALBERGER WN AR het saamgestem.
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 A Appellant se Prokureurs: Van der Spuy & Vennote, Kaapstad; Naude's, Bloemfontein. Respondent se Prokureurs: Findlay & Tait Ing, Kaapstad; McIntyre & Van der Post, Bloemfontein.
