ant's business model provides for loans to be made only to persons who are in fixed  G  employment and whose earnings are paid into a bank account which is capable of being drawn against at an automatic teller machine by using a cash-card linked to a personal identification number ('PIN'). The technique for ensuring the repayment of the loan is to require the borrower to surrender his cash-card and disclose his PIN to the lender, and to require him to authorise the lender to use the card to draw  H  against the account in recovery of the debt. On the date that the loan becomes due for repayment, which usually coincides with the date upon which the borrower's earnings are paid into his account, the lender will use the cash-card and the PIN to recover the debt from an automatic teller machine.  I 

[24] The respondents submitted that that technique (which is apparently almost indispensable to the successful conduct of such a business) is contrary to public policy and for that reason the franchise agreements are unenforceable. It strikes me as rather cynical that the respondents, who  J 
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have already recovered their loans and earned their interest in reliance on that technique, should now seek to  A  avoid their obligations to the appellant on the grounds that what they have done is contrary to public policy. Whether the respondents would indeed be entitled to withhold the royalties on those grounds is not necessary to decide because, in my view, the use of that technique is in any event not contrary to public policy.  B 

[25] The disquiet that the use of this technique evokes does not arise, in my view, from the nature of the technique itself but rather from the fact that it is necessary to use it. It suggests that borrowers in this industry are as anxious to avoid repayment of their loans as they were to secure them in the first place. No doubt that is because they will often be no more solvent when the debt falls due for  C  repayment than they were at the time that the loan was made. When the burden of substantial interest is added the potential exists for the borrower to spiral into ever-increasing debt, but that potential is inherent in this form of business. 

[26] It is not the business of this form of money-lending itself, however, that was said to be contrary to public policy, but  D  only the means that is used for recovery. The respondents submitted that it is contrary to public policy for a lender to have access to the borrower's account, principally because it allows for what was said to be a form of parate executie. In my view, that analogy is misplaced. Parate executie occurs where a creditor has the right to sell the  E  property of a debtor in satisfaction of a debt. The principal objection to the practice is that without judicial control the property might be sold by the creditor on terms that are unduly prejudicial to the debtor. Until recently the practice has nevertheless been considered to be unobjectionable where it relates to movable property (Osry v Hirsch, Loubser & Co Ltd 1922 CPD 531 at 541 - 8; Iscor  F  Housing Utility Co and Another v Chief Registrar of Deeds and Another 1971 (1) SA 613 (T) at 616B - D) but various statutory forms of parate executie have since been held to be constitutionally invalid (Chief Lesapo v North West Agricultural Bank and Another 2000 (1) SA 409 (CC); First National Bank of South Africa Ltd v Land and Agricultural Bank of South Africa and Others;  G  Sheard v Land and Agricultural Bank of South Africa and Another 2000 (3) SA 626 (CC)) and so too where it occurs by agreement (Findevco (Pty) Ltd v Faceformat SA (Pty) Ltd 2001 (1) SA 251 (E)). 

[27] The practice of drawing upon the debtor's bank account in collection of the debt does not constitute parate executie nor does it  H  share its objectionable features. Moreover, it is implicit in the authority that is granted by borrowers in the present case that the card may be used only to withdraw what is lawfully due. In the event that the indebtedness is disputed it is open to the borrower to countermand the authority or to seek the intervention of a court and there is no question of the judicial process being circumvented. It is commonplace for debtors to authorise their creditors to satisfy their  I  debts by withdrawing money directly from the debtor's bank account, as, for example, in the case of a debit order. The distinction in the present case is only that the authority is capable of being abused. Fraud is capable of occurring in many circumstances and, in my view, the practice that is now in issue is not contrary to public  J 
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policy only because it creates the opportunity for it to occur. Once it is accepted  A  that the borrower is obliged to repay the debt, in my view it is not objectionable for the borrower to furnish a ready means for its collection.
