THE NEGLIGENCE OF OTHERS

(THE FORESEEABILITY OF WRONGFUL CONDUCT ON THE PART OF OTHERS)

``There are certain situations where it is foreseeable that others will commit intentional or negligent wrongs, and in such case a reasonable person must take precautions against it.  

``The defendant may himself therefore be negligent for failing to foresee and guard against the intentional/negligent behaviour of others.

	Stansbie v Troman [1948] 2 KB 48 (CA) [1948] 1 All ER 599


An interior decorator was hired to put up wall paper.  He ran out of wall paper and left the house unoccupied while he went to buy some more.  He closed the front door, but left it unlocked.  While he was away, a thief stole some jewellery.  The home-owner refused to pay the decorator (plaintiff) and the plaintiff sued for fees.  The defendant counterclaimed for the cost of the stolen jewellery.

	HELD:


· A reasonable person, in the position of the decorator, would have foreseen theft, and should have guarded against this.

	General Accident Insurance Co of South Africa Ltd v Xhego 1992 (1) SA 580 (A)


The owner of a bus had acted negligently in operating one of its buses along a dangerous route on which stone throwing and petrol bombing of buses was known to have occurred.  A safer, alternative route was available.  

	HELD:


· It was foreseeable that passengers might suffer burns from a petrol bomb that might foreseeably be thrown into the bus.  It was also foreseeable that they may suffer other injuries.

· The bus company was therefore held liable for operating on this route.  The stone throwing and petrol bombing were intentional wrongs.  The bus company was held to have behaved negligently because it failed to anticipate and guard against these intentional wrongs, even though there were reasonable precautions that could have been taken.

	Van der Merwe v Union Government 1936 TPD 185 [61]


RATIO: One can’t drive on the assumption that other drivers will always drive carefully.  Where negligence of a particular kind is very common, this must be anticipated and guarded against.

	Moore v Minister of Posts and Telegraphs 1949 (1) SA 815 (A) [62]


The court referred to Van der Merwe and held that they didn’t agree with this approach.  Common experience of the negligence of others doesn’t require precautions if the driver hadn’t experienced that negligence previously.

Can we reconcile the two? 

Everyone who uses a road must display reasonable care, and can expect lawful behaviour from others.  Sometimes these expectations are shown to be false, and then we are put on our guard, and take reasonable precautions.  Speed limits are not an inevitable guide of what is reasonable.  If we look at the range of speeds available, then unreasonable speeds are foreseeable and unforeseeable.  A reasonable driver doesn’t have to guard against unreasonable speeds, but some unsafe/unreasonable speeds are foreseeable.

	Marine & Trade Insurance Co Ltd v Singh 1980 (1) SA 5 (A) 


The driver of a bus failed to close the door after a stop.  He approached the next stop and slowed down.  Before the bus stopped, the plaintiff jumped on the bus, the bus jolted, and the plaintiff lost his balance and fell out of the bus, and was driven over.  The plaintiff sued the third party insurer, arguing that the driver was negligent in keeping the doors open because it was foreseeable that people would try and jump on the bus.  

	HELD:


The driver had failed to guard against the negligence of the plaintiff but there was also contributory negligence, and thus the plaintiff was not awarded the full amount.  In this case the plaintiff was 80% more negligent, and thus only received 20% of the claim.

FURTHER STUDY OF NEGLIGENCE

In Kruger v Coetzee, the Court laid down a three-stage test for negligence.

1.
Was the harm foreseeable?

2.
Would the reasonable person take precautions?

3.
Did the defendant take those precautions?

WOULD THE REASONABLE PERSON TAKE PRECAUTIONS?

Where precautions are required this doesn’t mean that the defendant has to guarantee that harm won’t happen.  The defendant doesn’t have to take every precaution imaginable.  It is therefore wrong to say that just because the harm happened the defendant was negligent.  The defendant need only take reasonable precautions.  

	Robertson v Durban Turf Club and others 1970 (4) SA 649 (N) 


The defendant won’t be negligent just because better precautions could possibly have been taken.  The defendant only needs to take reasonable precautions.

See also Minister of Forestry v Quathlamba 1973 (3) SA 69 (A)
There are some exceptional situations where a reasonable person will take no precautions at all, even though harm is foreseeable.  If this happens, the court looks at four factors:



1.  The probability of the harm ensuing as a result of the conduct

2. The seriousness of the harm, were it to materialise

3. The social utility of the harm producing conduct

4. The cost and difficulty of taking precautionary measures

1. & 2. (the magnitude of the risk) are weighed against 3. & 4. (the disadvantages of taking precautions) to establish whether the RP would have taken steps to guard against the foreseeable harm.  
If the magnitude of the risk outweighs the burden of eliminating the risk of harm, the RP would take reasonable preventative measures.
	Pretoria City Council v De Jager 1997 (2) SA 46 (A).  


There were excavations alongside a pavement in the PTA area. A pedestrian (respondent) fell and was injured.  The Court mentioned the three factors above. 
	HELD:


· The Court must thus balance the risk of harm and the extent of harm with the cost/difficulty of taking precautions and the utility in running the risk.

· One must weigh-up these two sets of considerations and decide what a reasonable person in the circumstances would have done.  
· The mere fact that harm happened, does not mean that there was negligence.  The enquiry involves a value judgment.
1. SERIOUSNESS OF HARM

[Where the harm is so trivial that a reasonable person would not consider it worthwhile.]  

	Wasserman v Union Government 1934 AD 228


 Plaintiff’s deceased husband “W” was a policeman.  Bees had hived in the police station.  W was asked by the chief constable to find the hive; W was stung on the lip and died.  The plaintiff brought an action against the Union Government, alleging that the government was vicariously liable for the negligent conduct of its chief constable in failing to guard against this possibility.

	HELD:


The only foreseeable harm resulting from being stung was far too trivial to justify taking any precautions i.e. harm was foreseeable but the likely seriousness of the harm should it occur was very low.  The RP would not have taken any steps to guard against the harm.

(Thin skull doctrine only applies where some harm satisfies both legs – foreseeability and preventability)
2. PROBABILITY OF THE HARM ENSUING

[Where the harm is very unlikely to happen, that is, the chance of the harm is too remote.] 
	Bolton v Stone [1951] AC 850 (HL)[1951] 1 All ER 1078


An action was brought against a cricket club after the plaintiff (Stone) had been injured by a cricket ball, hit out of the club grounds by a visiting batsman. (Stone was standing in front of her house when she was hit by the cricket ball).  The evidence was that previously cricket balls had occasionally been hit out of the grounds, but had never caused any harm.

	HELD:


The claim had to fail because whilst harm was reasonably foreseeable, the chance/probability of hitting the plaintiff was so slight that the cricket club was not required to take any further precautions.

3.
COST OR DIFFICULTY INVOLVED IN TAKING PRECAUTIONS

[Where the cost or difficulty involved in taking precautions to guard against the harm is

disproportionate to the seriousness of the harm if it happens.]

	Lomagundi Sheetmetal & Engineering (Pvt) Ltd v Basson 1973 (4) SA 523 (RA) 


Plaintiff had acquired the right to remove stova, which are the dried leaves and cobbs of mielies, from the farm of another.  He took all the stova and stacked them into bails against the wall of a silo.  The farm owner hired the defendant (appellant) to erect a roof on the silo.  The workmen of the defendant started welding on the roof without moving the stova out of the way.  The stova were highly flammable, but they took no precautions to prevent the stova from setting alight.  

	HELD:


· It would have been very easy for them to have moved the stova.  Some sparks fell on the stova causing it all to burn.

· In deciding what precautions to take, the workmen should have taken the three considerations into account. There was a real risk that the stova would be set on fire and would all be lost.  On the other hand, the stova could have been moved with minimal difficulty.  
The magnitude of the risk outweighs the cost of preventative measures.

4.
SOCIAL UTILITY OF THE CONDUCT

[Where the purpose achieved by running the risk of harm is so important as to justify running the risk.]  
example: if all cars were confined to a maximum speed of 5 km/h there would be fewer accidents. An increased risk of harm from high speeds are justified because the advantages outweigh the harm.

Dendy mentions three additional ‘categories’ where the failure to guard against foreseeable harm will not lead to delictual liability: 

5.
A reasonable person will not guard against foreseeable harm where failure to guard against it is not wrongful.  If act/omission not wrongful, no need to enquire into fault.  For example, a reasonable trader will not guard against financial harm to his competition through legitimate methods.

6.
Where it is reasonable to believe that some other person will take the relevant/adequate precautions i.e. RP would leave it to another to guard against the harm.  

	De Jager v Taaf Hamman Holdings (Edms) Bpk en ‘n Ander 1993 (1) SA 280 (O)


Plaintiff was a customer in one of the defendant’s stores.  The plaintiff fell after

slipping in a patch of wet glue which was applied to the floor by a workman of B, an 
independent contractor who had been given the job of retiling the floor of the defendant.

	HELD:


The defendant had to escape liability for injuries to the plaintiff because, although the 
danger was reasonably foreseeable, it was reasonable for the defendant to leave to others 
the task of guarding against it.  


7.
Where the only foreseeable precautions which could possibly be taken are unlikely to succeed.  This is similar to the previous category.  There is no case law on this.

	Assuming that a reasonable person will take some precautions against foreseeable harm

what precautions should be taken?  


``Each case will have to be decided on the facts.

Case law:  application of the four factors in determining if the RP would have taken steps to guard against the foreseeable harm and what these safeguards would have been.

	Butters v Cape Town Municipality 1996 (1) SA 473 (A)


Defendant failed to erect railings along the side of a busy parking ground under its control so as to stop members of the public from falling into an adjacent concrete canal, about two metres deep.  
	HELD:


· The potential harm to persons falling from the ledge on the border of the parking ground and the risk of this happening was substantial.  It was also highly feasible and relatively cheap to install protective railings.

· The fact that the plaintiff had also been negligent did not absolve the defendant of liability entirely because a legal duty may well arise to protect other people against their own carelessness or foolishness.
	Cape Metropolitan Council v Graham 2001 (1) SA 1197 (SCA)


Precautions to be taken to guard against foreseeable harm depend upon a consideration of all the relevant circumstances and involved a value judgement made by balancing various competing considerations.  The court confirms that these considerations are ordinarily the four normal factors.

NEGLIGENCE OF EXPERTS
(CIRCUMSTANCES WHERE THE LAW DEMANDS A HIGHER STANDARD OF CARE)

``Where a person engages in work or some activity that requires a particular knowledge or skill, he will be expected to display reasonable skill.  
``Thus the standard of the test for the reasonable man is raised to that of the reasonable expert.  
``Boberg points out that this maxim is misleading because what is negligent in the case of an expert is not a lack of skill, but the engagement in activity or work which requires skill when the defendant doesn’t possess or exercise it. (See beginning of Negligence notes)  

	Van Wyk v Lewis 1924 AD 438


We did this case under Wrongfulness (surgical swab left in abdomen of plaintiff)

The Court found that on the facts the defendant wasn’t negligent because it wasn’t the job of the defendant to remove all of the swabs, it was the job of the theatre nurse. The surgeon also couldn’t be held vicariously liable.

This case is also authority for the following:

· A reasonable person will not take precautions where another can reasonably be expected to take precautions 
· All that is expected of a person undertaking skilled work is that he must display reasonable care and skill.  He does not, however, have to display the skill of the best practitioner in the field. 

	Buls v Tsatsarolakis 1976 (2) SA 891 (T)


Plaintiff was a builder who injured his wrist trying to start a concrete mixer.  The plaintiff went to the defendant, a casualty officer (GP) in a casualty ward.  The defendant couldn’t find a fracture and sent the plaintiff to have X-rays.  This didn’t reveal a fracture either.  The defendant then assumed that the wrist was not fractured, strapped the wrist, gave the plaintiff tablets, and told the plaintiff to come back a week later.  The plaintiff came back a week later feeling much better.  The defendant was reassured by this, and told the plaintiff not to come back. The plaintiff then went to a specialist orthopaedic surgeon, who found a fracture which was very difficult to find. The plaintiff then sued the defendant, claiming that he was negligent in failing to diagnose the fracture. He sued for damages for pain and suffering and for loss of earnings.

	HELD:


 The distinction between a GP and a specialist must be borne in mind, and a GP could not be expected to display the same level of care and skill as a specialist.  The Court found that the defendant had displayed the care expected of a reasonable GP and he was therefore not negligent.

	Durr v ABSA Bank Ltd and Another 1997 (3) SA 448 (SCA)


The Court extended the professional negligence reasoning to banks.  The second defendant worked for United Bank.  An investment advisor (S) gave expert advice to the plaintiff and persuaded the plaintiff to invest a large amount of money in Supreme Company.  This turned out to be a bad investment, and the plaintiff brought an action against ABSA and S.

	HELD:


· S’s conduct had to be judged according to the standard of a person who held the job that he held, that is, regional manager of a brokering division of a bank that offered expert investment advice to the public. A lack of competence is negligent.  
· One must ask what level of skill is needed?  One should look at the members of the branch of the relevant profession to evaluate the defendant’s conduct.
· In casu, the appropriate standard is that of a regional manager professing skill in banking/investment, etc.  
· In determining the standard of care, an important consideration is what skills the defendant is held out as having.

There must be some reliance on the expertise by another (argue)
GUARDING AGAINST DANGER TO CHILDREN

(CIRCUMSTANCES WHERE THE LAW DEMANDS A HIGHER STANDARD OF CARE)

Where a person does something that foreseeably endangers children, that person will be expected to display a higher standard of care than is necessary for people who foreseeably endanger only adults. The law takes into account that children are less able to protect themselves than adults are, and therefore the person is expected to take this into account.  In fact, children often endanger themselves, especially in road traffic situations.  If a motorist drives where children are visible or to be expected, the motorist should slow down so that he can unexpectedly stop should a child run out into the road.

‘Children’ usually refers to pre-teen children.

De Bruyn NO v Minister van Vervoer 1960 (3) SA 820 (O) ( held that the ‘accepted law is that when a motorist drives down a street where there are children or where he can expect children to cross his path, he must display a greater degree of care than where there are only adults’ The motorist must expect that a child may suddenly run across the road, without looking for oncoming traffic.  

Santam Insurance Co v Nkosi 1978 (2) SA 784 (A) ( Special duty of care does not only apply where children are visible.  Where the circumstances are such that a reasonable person would expect there to be children, even though they can’t be seen, there also, the driver would be expected to display the higher standard of care.
Seti v Multilateral Motor Vehicle Accidents Fund 1999 (4) SA 1062 ( Reiterates the above mentioned principles re:  guarding against danger to children.  A motorist must regulate his driving bearing in mind that a child might run into the road so as to avoid a collision 
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