6.
CONTRACTUAL OBLIGATION


If one is required to do something in terms of a contract, then one is under a legal duty to do so. A failure to act in terms of the contract is a breach and the aggrieved party has a contractual claim against the defaulting party.


But, what if the non-fulfillment of the contract causes harm toa 3rd party? 
	SAR & H v Saunders ‘31



Academics argue that the real basis of this decision was the contract


Railway failed to act in terms of the contract (failed to come and pick up the trailer and this coupled with the fact that the trailer had no lights is what inevitably caused harm to a third party.
	Blore v Standard General Insurance Company ‘72


`Plaintiff was involved in a motor vehicle collision with another vehicle. 

`Plaintiff sues third party insurer as well as garage that had attended to the car of the party allegedly responsible for the accident.

`Owner had contracted with the garage to fit king-pins and bushes to the vehicle

`Argues that collision occurred as a result of a steering defect that the garage was under a legal obligation to examine and fix as part of their duty flowing from an implied contractual obligation owed to the owner.

HELD:


Court categorized this as a case of prior conduct


Court based garages duty to act on their prior conduct of executing repairs to the car yet omitting to report the steering defect.


Held that where a garage undertakes a duty to repair a motor vehicle, the owner is entitled to rely on the car’s safety. If the garage allows the owner to use the car with a potentially dangerous defect without informing him thereof, that is tantamount to the creation of a potentially dangerous situation which the garage is under a legal duty to prevent.

CRITICISM
Boberg argues that nothing that the garage did caused the harm. (There was no new danger introduced by the garage) The fact that the garage worked on the car did not create the danger, the steering defect had always been there (it would have been a different story if the garage had caused the steering defect by the other work that they did in the car). Boberg argues that it was the contract between the owner and the garage that created an obligation on the garage to disclose the defect and it is their failure to have done so that caused the harm.


Essentially, Boberg says that the Court should have accepted the argument for the plaintiff.


This case is another example of how the Courts went through great pains to base liability in a case of omissions on some kind of prior conduct


Boberg argues that in 1972, there was already sufficient authority to the effect that prior conduct was not the ONLY basis of liability for an omission.

7.
CREATION OF IMPRESSION THAT INTERESTS WILL BE PROTECTED

	Compass Motors Industries v Callguard ‘90


`Callguard (C) was a security company

`C is conracted by X to guard the vehicles on their premises

`Most of the vehicles belong to 3rd parties, Plaintiff is one such party

`The contract between C and X contains certain limitations on the liability of C in the event that the cars are stolen

`Plaintiff sues C in delict pursuant to theft of vehicles that were being guarded by C

HELD:


The contractual limitations of liability bound C and X inter partes but they did not apply to third parties.


Justice and fairness dictates that either of the contracting parties are under a legal obligation to a third party because they created an impression that the plaintiff’s rights would be protected.


The security even more so, because their omission would have been both the factual and legal cause of the harm.
	S v Russel ‘67


`Russel was a carpenter assisting a crane operator to load pipes at a railway station.

`Above the crane was an open wire carrying 3000 volts of electricity which had been switched off during the loading operation.

`While the crane operator and his crew were on a break, other workers had switched on the electricity to allow them to do their work and they informed Russel of this indicating that they would let him know when it was safe to continue the loading operation.

`When the crane operator returned, Russel failed to convey this warning to him and the crane eventually touched the wire and one of the crane operator’s crew was electrocuted. 

HELD:


There was a legal duty on R to warn the crane operator of the electricity being switched on and his failure to do so was unlawful


It was not unreasonable to require R to simply open his mouth and to warn the people that he worked with of the potential danger


R was not in charge of the loading operation and could have informed the other workmen of that


By accepting the warning, R created a potentially dangerous situation and a duty thereafter rested on him to prevent harm from ensuing by passing the warning onto the crane operator.


R was liable for culpable homicide as he failed to act as a reasonable person would have in the circs.

CRITICISM
Again here, the potential danger was the electric current and R did not create this danger. It would have existed even if R had not accepted the warning. What did create the danger is the reasonable reliance by the other workers that R would pass on the message which is why they did not warn the crane operator themselves. This shows a new basis for liability:

The contractual assumption of responsibility for the safety of a third party which induces the other contracting party reasonably to rely on the fact that another’s interests are sufficiently protected

Again this case shows us how the Courts were inclined to link omissions to prior conduct but for our purposes, the case evidences the same principle as that in the case of [Compass}, in that, by accepting the warning, R created the impression that he would protect another’s interests and his failure to have done so was wrongful.
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