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LAW OF DELICT
LAWS2003
WRONGFULNESS: OMMISSIONS
________________________________________________________________________
TRADITIONAL OR “CRYSTALISED” CATEGORIES FOR DETERMINING WRONGFULNESS FOR OMMISSIONS

· An omission is not prima facie wrongful

· An omission will only be wrongful if there is a legal duty on the defendant to have acted and he failed to do so

· Initially, only certain categories of omissions were wrongful but this is no longer a closed list

· When an omission (failure to act) occurs, the Court will rule wrongfulness if your omission falls under one of the following categories:

1. Prior Conduct

2. Control of a dangerous object

3. Special Protective Relationship

4. Public Office

5. Common Law/Statutory Duty

6. Contractual duty to 3rd party

7. Creation of impression that interests are protected

8. Legal Convictions of the Community (the catch-all category)

1. PRIOR CONDUCT

	Where you yourself have created a potentially dangerous situation you are under a legal duty to prevent the danger from materializing.


· Initially, this was the only way to found liability for an omission (by showing that there was a prior commission that created a potentially dangerous situation which resulted in a duty to act.

	Halliwell v Johannesburg Municipal Council ‘1912


Municipality laid cobble stones on a public road. With time they became smooth. The plaintiff was traveling along this road in his horse-drawn carriage when his horse slipped and the plaintiff was thrown out of the carriage.

HELD: that when a person by omission created a dangerous situation, he must ensure that he does whatever is required to prevent this danger.

HELD: that where in consequence of some positive act, a duty is created to do some other act or to exercise special care so as to avoid injury to others, then the person concerned is liable for damages to those to whom he owes this duty and omits to discharge it. [672]

HELD: that where a road authority constructs or repairs a street in such a manner as to introduce a new source of danger which would otherwise not have existed, then it must take due steps to guard against it [673]

(the prior conduct in this case was the laying of the cobble stones, the omission was the Municipality’s failure to keep the road in a state of safe repair)
	SAR & H v Saunders ‘31


`Here, there was a contract between a railway company (R) and a retailer (C) whereby it was agreed that R would deliver goods to C by way of trailer.

`The agreement was that once goods were offloaded, storeman of C (G) would move the trailer out onto the street and call R to come and fetch it.

`In fact, R had people employed for this very purpose of recovering their trailers.

`On day in question, G called R to come and fetch the trailer but they never did
`Trailer remained on the street during the night projecting about 4 feet into the road

`The trailer was not lit and during the night a bust crashed into it.

`Owner of the bus claims damages against R alleging that they acted wrongfully and negligently in leaving the trailer unlit out on the street creating a danger to traffic

`R argues that it was G who left the trailer on the street and he did not purport to act as the agent of R and thus R should not be liable

HELD: 
· Whether or not G acted as R’s agent is irrelevant, it is enough that the contract permitted G to act as he did.
· Question: who owed the public a duty of care (on who was there a legal duty to act?)

· Agreement placed a duty on R to fetch the trailer

· The Prior Conduct creating the danger was R allowing the trailer out of their care without lights and leaving it on the street even though they were informed that it was there

· Thus, R created a risk by not removing the trailer off the street

Boberg criticises the decision, in his opinion, the case needn’t have been classed in the category of prior conduct, the real basis for the decision was the contractual assumption of risk by R in allowing G to place the trailer onto the street.

	Silva’s Fishing Corp v Maweza ‘57


The plaintiff’s husband was a crew member on a ship. One day the ship drifted and carried on drifting for 9 days because employees of the defendant could not start it. The defendant was informed a number of times that the ship was in distress. Plaintiff brought a dependant’s action against the defendant based on their failure to send a rescue team despite having been informed of the distress.

Here it could be argued that the act of sending the boat out created a potentially dangerous situation but there was insufficient evidence to link the sending out of the boat and the death of its crew (no causation). 
HELD: It was the failure to send out help that caused the deaths and so this is the first case where the Court departed from the idea that liability for an omission must be based on prior conduct. It was based on the omission itself and the fact that the boni mores would have necessitated a legal duty in this case. Even though the sending out of the crew created no potential danger, when the circumstances changed, there was a duty that arose. 
· This was the first case that departed from the principle that wrongfulness in an omission must be based on prior conduct.
2. CONTROL OF A DANGEROUS THING/ANIMAL

	Control imposes a legal duty to prevent harm or danger from materializing


1) Is control over the dangerous object or situation present? 
2) Establish a duty to take precautionary measures (this might be a statutory duty or it might be informed by the measure and degree of control)

	Minister of Forestry v Quathlamba ‘73


Q was owner of land adjacent to State forest. A number of fires ensued on the state owned land. The first 2 were put out by servants of the State but the third spread by gale force winds to the appellant’s land. 

`Q argues that State employees failed to put out the fires and that is why they spread.


HELD:
`Where a def is in control of his property and a fire ensues, then the property itself amounts to a dangerous thing. The defendant will then be under a legal duty to ensure that the fire doesn’t spread and cause harm to others. If he fails to do so, notwithstanding the absence of prior conduct, the defendant will have acted wrongfully.

`However, on the facts, Minister was found not liable because fault could not be attributed to him. The fact that State servants put out the two previous fires indicated that they did act as a reasonable man would have and no more was required of them.

`Furthermore, causation was not necessarily present: but for the State’s omission to put out the third fire, would the fire have spread anyway? …it is very likely so (because putting out the first two wasn’t sufficient to stop the fire from spreading)

`Not e that the case only applies to rural land.

`In an urban setting, the availability of fire extinguishers or a fire-brigade would also have had a bearing.

· This case is authority for the fact that causing harm to someone is not necessarily enough to show wrongfulness. Furthermore, showing wrongfulness in itself, is also insufficient if that wrongfulness is not accompanied by a guilty mind (mens rea in the form of dolus or culpa)

3. SPECIAL PROTECTIVE RELATIONSHIP

	There will be a duty to act where there exists a relationship of dependency or a contractual undertaking to prevent harm


	S v Van As ‘67


This was a criminal case in which the State had to prove liability beyond a reasonable doubt.

Acc were Police Officials who had arrested Mr Mokoena. At the time of arrest, Mr Mokoena had 5 children in his care who were weak and sickly. The children became frightenened during the arrest and ran away. As a result of exposure to harsh weather conditions, two of the children died. State argues that the omission by the Police to look for the children was wrongful.

· The trial court finds the Police Officers liable
· AD overturns this decision:

HELD: 

`As far as wrongfulness was concerned, the act of arresting the man who looked after these children created a relationship of dependency between the Police Officers and the children as the detainee was no longer able to care for them. The police were thus under a legal duty to  look for the children and to place them into foster care or an otherwise safe environment.

· But, ultimately, the Police Officers were not found liable because it was highly probable that the children were hiding from the Police and that if the Police had searched for them, this would not necessarily have resulted in the finding of the children and the elimination of the unlawful consequence.

· Thus, causation could not be proven beyond a reasonable doubt: it’s probable that the children would not have been found even after a diligent search, especially since they would have been hiding from the Police.
	Silva’s Fishing Corp v Maweza ‘57


· Do you think there was a special protective relationship between the crew on the ship and their employer that imposed a legal duty on the employer to send out a rescue team?
· Some academics argue that this was the real reason for liability in this case

· Can this be a precedent? Does the state have a duty to guard against their Police Officers being injured in the line of fire? Or is there an element of consent/assumption of risk when you enter into that field of employment.
	MINISTER OF POLICE V SKOSANA ‘77


Here, the Police were in custody of a person complaining of stomach cramps. The Police failed to take the detainee to a doctor timeously and as a result, the detainee subsequently died.

Police were held to be liable as the moment they took the Accused into custody, a protective relationship was established with the Officers in their capacity as such and the person under their charge.

4. PUBLIC OFFICE/CALLING

· A duty is imposed on someone who is in public office such as a fire-man or a police officer to guard against harm to those which their employment obliges them to protect. E.g. a fireman when on duty is under a legal obligation to put out a fire even if this may cause risk of harm to himself.

· The question with Public office is whether the person was on duty when the omission occurred.

Eg: Macadamia Finance Ltd v De Wet ’91: a Curator as a duty to insure a company’s assets by virtue of his office.

5. COMMON LAW OR STATUTORY DUTY

· The failure to comply with a statute is prima facie wrongful

· When a statute requires you to do something and you don’t

· Are you guilty of a crime? or

· Are you going to be held liable for compensation in delict?

· This all depends on the wording of the statute

· Statute may be an attempt by the legislature to preclude any other remedy

· If there is a penalty provision…the statute grants the remedy

· The failure to comply with statute is wrongful but it could be the intention of the legislature to preclude the remedy of a delict in which case wrongfulness is irrelevant. 

PAGE  
1

