







MS STAROSTA’S CLASS

LAW OF DELICT
LAWS2003
WRONGFULNESS: THE IMPACT OF THE CONSTITUTION
________________________________________________________________________
· We know that the Constitution requires that the common law to be developed and brought in line with the Constitution.

· This means that the common law must be interpreted in such a way that it reflects the spirit, purport and objects of the Constitution.

· The Constitution can be used in the following ways:

1. To test the validity of a particular delictual principle or the system as a whole
· Nature of delictual liability

· Whether or not liability should be fault based or strict

· Requirements for delictual liability

Example: 
`How is the actio injuriarum (action for infringement of personality rights)  

affected by the rights to freedom of expression? What is more important, the right to freedom of expression or the democratic value of accountability?
2. To enrich the content of a particular rule (to ensure that the rule reflects constitutional values)

· Scope of liability: who can be sued, when is the causing of harm actionable?

Example: 
`Can a juristic person be defamed? [Section 8 of the Constitution]
`What is the definition of spouse? With the advent of the Constitution, the meaning has been extended to include customary and religious wives.

3. To measure the Court’s correctness in applying certain laws to various sets of facts
· To test for and enrich wrongfulness, causation and fault issues

· LCC must be seen in the context of the Bill of Rights – if to act in favour of someone else were to infringe on the defendant’s fundamental rights, is it still wrongful?

Example: Newspaper sued for defamation may raise its right to freedom of expression as a defenece
· To develop new remedies

	The Municipality of Cape Town v Bukkerud ‘2000


`This was one in a line of the so-called “municipality cases”

`The real  question in any municipality case is whether municipalities should exercise a relative immunity for harm caused due to their negligence.

`Here, Mrs B had been walking home, she stepped into a hole in the pavement and sustained injury.

HELD:  
( The Court confirms that in the past, the Courts required “prior conduct” which resulted in the introduction of a “new source of danger” before a defendant could be liable for omitting to do something.

( But what of conduct that is neutral in terms of creating a risk to others?

· A duty to act would have to  be established by looking at the special  protective relationship between the parties, whether the defendant was in control of property on which there was a hazard, or more recently, where a general  reliance or dependence was created by the defendant.

( The court holds that moral and ethical obligations may metamorphose into legal duties when the legal convictions of the community and legal policy so requires.

( Such policies may be in a constant state of flux
( The test is accepted to be one of weighing up of factors 

( Held that absent any antecedent act of commission by a municipality, the law of delict did not give rise to a legal duty to repair a street or pavement

( A small and underfunded municipality with more pressing claims that does not keep a small lane repaired which has potholes which are not inherently dangerous and not easily visible may well not be under any legal duty to repair or to warn others of the existence of the potholes. 
( A large and well funded municipality which fails to keep in proper repair a pavement that is constantly being used in a densely populated area may well be under this duty

( BUT THERE CAN BE NO PRINCIPLE OF LAW that all municipalities have at all times a legal duty to repair or to warn the public.

( A reasonable sense of proportion is called for.

( Should be decided on a case by case basis, with the plaintiff having the evidentiary burden of leading some kind of evidence to enable the court to conclude that there should be a duty of care.

`On the facts, the area was densely populated, and the pavement was in constant use.

`There were two holes in close proximity of eachother and they were not shallow.

`There was also a pole near the holes which made it difficult to by-pass the holes.

`The pavement was relatively narrow and the holes had been there for a  couple of months.

`Thus, municipality was found liable.
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