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LAW OF DELICT
LAWS2003
WRONGFULNESS: THE LEGAL CONVICTIONS OF THE COMMUNITY
________________________________________________________________________
We have now dealt with the crystallized categories of when a failure to act is wrongful:
1. Prior Conduct

2. Control of a dangerous object

3. Special Protective Relationship

4. Public Office

5. Common Law/Statutory Duty

6. Contractual duty to 3rd party

7. Creation of impression that interests are protected

8. Legal Convictions of the Community (the catch-all category)
· The legal convictions of the community encompasses the preceding categories 
· In addition, where the legal convictions of the community so demand, an omission will be considered wrongful even where the facts do not fall into any of the crystallized categories.
· The first major step in the direction of the general test for wrongfulness, that is, the legal convictions of the community, was the minority judgment in the Silva’s Fishing Corporation case where the court contemplated that a variety of circumstances may lead to a legal duty to act and that these are not necessarily connected to prior conduct.

· The legal convictions of the community will differ according to the conceptions or legal beliefs prevailing at the time.
· The next important step towards the recognition of a general test for wrongfulness was the case of:

	Regal v African Superslate ‘63


`This was a property matter relating to an interdict
`Neighbour “A” made an application to court to have his neighbour “B” interdicted from allowing slate to be washed down from the river onto A’s land.

`This was not an acquilian action however the requirement of wrongfulness is the same


HELD:

· Court held that prior conduct was not an indispensable requirement for the existence of a legal duty to act.
· The court applies the more flexible, criterion of objective reasonableness, i.e. there will be a legal duty to act when loss could have been prevented by reasonably practicable measures.
· The court looked at a number of factors such as, the cost of the measures measured up against the nature of the harm that will be suffered 

· This was the first approach to wrongfulness as a weighing up of conflicting interests.

· But ultimately, the court held that whether or not there aught to be a legal duty to act will depend on the conceptions of the community at the particular time.

· Regal sounded the death blow of the necessity to rely on prior conduct to found wrongfulness.
	Minister van Polisie v Ewels ‘75


· This is the leading case for delictual liability for omissions.
· It is also the seminal judgment for the element of wrongfulness in an aquilian action.

`Ewels was attacked by “B”, an off-duty police officer in a café.
`Ewels then went to the police station to lay a complaint
`At the police station, B was already there and beat up Ewels again

`A number of on duty police officers had witnessed the assault and failed to intervene

`Ewels sued the Minister of Police on the basis that it was vicariously liable for the conduct of the on-duty police officers , i.e. their wrongful failure to prevent harm

(why could Ewels not sue the Minister for B’s wrongful conduct?)

HELD:
· The point of departure is the general rule: there is no liability for a mere omissions (an omission is not prima facie wrongful)

· This means that there is no duty on a person to act in favour of any one else, even though such a person could easily and aught morally to prevent the harm

· But, in certain circumstances, a legal duty will arise, obliging a person to prevent harm, if a person fails to carry out that duty, he will have acted wrongfully.

· The circumstances in which such a duty may arise is not limited to prior conduct or control (these are not preconditions for liability

· The crystallized categories are only factors from which wrongfulness can be deduced but the TOTALITY OF FACTORS must be considered

· Our law has reached a stage where an omission is wrongful where the legal convictions of the community say that it is wrongful and that the loss caused should be made good

· To determine what the legal convictions of the community are must be decided on a case by case basis.

· The real question is whether, in light of all the facts, there was a legal duty to act
`In this particular case, the assault could easily have been prevented. The Police could easily have gained control over the situation
and thus, there was a legal duty to act
· Thus, the nature of the test is as follows:

1. The legal convictions of the community are based on legal policy, not morals. We look to see whether the average law abiding follower of the constitution would have placed a legal duty on the wrong-doer to act.

2. The test for wrongfulness differs from the test for negligence. The question is not whether a reasonable person would have acted but rather, whether policy requires that a person act in the circumstances

3. The LCC change all the time

QUESTIONS RAISED BY EWELS:
1. Do the pre-existing categories for liability still exist?

Yes but they are not determinants of liability, they are used merely as factors or guidelines which play an important role in the totality of circumstances

2. How do judges know what the legal beliefs or convictions of the community are?

The LCC are the legal beliefs of the community’s legal policy makers – parliament and the judiciary. Judges must determine the LCCs objectively although the reality is that the LCCs are inevitably informed by the judge’s personal value system

Thus, some have criticized the LCC test as giving the courts far too much flexibility in deciding whether there is a legal duty to act (the argument is that there is no uniformity)

· The next important case is the case of

	Minister of Law and Order v Kadir ‘95


`This case purported to rely on the legal convictions of the community as enshrined in Ewels
`Vehicles were moving in traffic

`Plaintiff was traveling behind a truck carrying various bundles

`A bundle of clothing fell off the truck and Pl swerved to avoid hitting the bundle and hit another vehicle

`The Plaintiff failed to identify the driver of the truck

`The truck driver carried on driving but he returned later to retrieve the bundle and saw that an accident had been caused by the bundle falling off his truck

`The Police questioned the truck driver but did not get his details

`Pl could not get the details because he was injured and being attended to 

`Pl sues the Minister of Law and Order for the Police’s wrongful omission to obtain the details of the truck driver (again on the basis of vicarious liability)

`Even though the accident itself was caused by the truck driver, the police’s alleged wrongfulness (failure to take down the details) is what created pure economic loss

`The problem was that the Pl could not sue the truck driver’s insurer because the Pl did not know who the truck driver was.

· The trial court held in favour of the Plaintiff

· Their reliance was on the case of Ewels ( the legal convictions of the community required that the Police take down the truck driver’s details.

HELD:
· The AD overturned this decision


· The legal duty to act has to be based on something. There is no legally imposed duty on Police to have taken down the details of the truck driver. It might be practice but there is no such legal duty imposed.

· It was not contended that the Police did not investigate, only that they did not record their findings: the Police may have been under a statutory duty to record the details of a crime but this was not a duty that they owed to a plaintiff in a civil case.

· If a plaintiff wishes to make use of any investigations gathered, he must do with whatever is available.

· AD distinguishes this case from that of Ewels and holds that the failure of the police to act in Ewels was of a much greater extent than that in this case

· The Police are there to maintain law and order, and to investigate and to deter crime

· It is not their function to gather evidence for a civil trial

	CRITICIMS OF JUDGMENT


1. There was clearly a special protective relationship between the police and the injured plaintiff, and the police were therefore under a legal duty to prevent any further harm from ensuing, even if it were to be strictly pure economic loss.

2. The Police were on duty and thus had a legal duty by virtue of their public office to record the particulars of the offending vehicle. i.e. the police were in the course of investigating, they would have needed these details for the purposes of investigating a criminal case of reckless and negligent driving.

3. Too much was made by the court of the distinction between civil and criminal investigation as the two will obviously overlap.

This case illustrates how the convictions of the community are linked to legal norms not just social norms.

	Faiga  v Body Corporate of Dumbarton Oaks & Another ‘97


`The plaintiff was a 63 year old woman carrying a cake box in a way that it had obstructed her view of her feet

`She sustained some serious injuries when she came out of a lift and fell due to the lift being out of alignment

`It seems the lift had created a step when it had stopped a couple of inches above floor level

`Plaintiff sues the body corporate who knew about the malfunctioning lift

`The plaintiff’s claim was based on two alternative grounds”

1. The defendant owed her a legal duty to properly maintain the elevator

2. The defendant aught to have taken steps to forewarn the residents of the hazard created by the lift not stopping flush with the landings.

HELD:
( There was no legal duty owed to the plaintiff to properly maintain the lift as the   

     malfunctioning was not caused by poor preventative maintenance (i.e. there 

     was no prior conduct that created the potentially dangerous situation)

( Held that a legal duty is not owed to everyone, it is owed to persons to whom 

     harm may reasonably be foreseen.

( Taking into consideration the relative affordability of putting up warning signs   

     and the fact that the residents of the building were largely elderly, coupled with 

     the extent of damage foreseeable in comparison to the cost of preventative 

     measures, the court held that the omission to forewarn the users of the elevator 

     that it did not stop flush with the landings amounted to a breach of a legal duty  

     and thus, wrongful conduct.

· This case evidences how the court considers wrongfulness as a weighing up or balancing of interests in concluding whether a legal duty to act exists.

· The court uses the public’ notion of what justice demands to strike a balance between conflicting interests.

	Telamatrix (Pty) Ltd v Advertising Standards Authority ‘05 

[NB PARAGRAPHS 1, 12 – 14, 16, 27 – 28]



`See previous note

`Case involved the liability of an adjudicating body for its negligent or incorrect decisions

HELD:

( Policy considerations must dictate that the plaintiff should be entitled to be 

     compensated by the defendant for the loss suffered.

( Conduct is wrongful if public policy considerations demand that a person 

     be compensated for the loss caused by a negligent act or omission.

( When determining whether the law should recognize the existence of a 

     legal duty in any particular circumstance, we require the balancing against 

     one another of identifiable norms.

	Two Oceans Aquarium Trust v Kantey & Templer ‘05 

[NB PARAGRAPHS 1, 9 – 12, 23 – 24]



`See previous note

`Case involved delictual liability for pure economic loss in defendant’s negligence in the design of an aquarium

HELD:

( Negligent conduct giving rise to daages is not actionable per se
( Only actionable if THE LAW REGARDS IT AS WRONGFUL
( Failure to act, only actionable if there is a legal duty to act

( Duty dependant on judicial determination involving criteria of public policy 

     consistent with constitutional norms

( Conduct is wrongful if legal policy considerations require that such conduct, if 

     negligent is actionable.
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