







MS STAROSTA’S CLASS

LAW OF DELICT
LAWS2003
WRONGFULNESS: THE IMPACT OF THE CONSTITUTION
________________________________________________________________________
	Van Eeden v Minister of Safety and Security ‘2002


`V, a 19-year old woman, was sexually assaulted, raped and robbed by M, a known criminal and serial rapist who had escaped from police custody. 

`M was facing 22 charges, including indecent assault, rape and armed robbery at the time of his escape.

`While on the run, he resumed his sexual attacks on young women and A was his the third victim
`A instituted a delictual action against the State, claiming that the Police owed her a legal duty to take reasonable steps to prevent M from escaping and causing her harm and that they negligently failed to comply with such duty.
`Vicarious liability, negligence and causation were conceded by the State, the only issue was whether the police owed V a legal duty to prevent M from escaping and causing her harm.
The Court a quo

· Felt bound by the HC decision Carmichele v Minister of Safety and Security and Another 2001 (1) SA 489 (SCA) and concluded that the police owed no legal duty to the appellant to act positively in order to prevent harm.

On appeal:

· An omission is wrongful if the defendant is under a legal duty to act positively to prevent the harm suffered. 
· The test is one of reasonableness: duty to act exists if it is reasonable to expect of the defendant to have taken positive measures to prevent the harm. 
· Test:  making a value judgment, based inter alia upon a perception of the legal convictions of the community and on considerations of policy. 
· The court is not concerned with what the community regards as socially, morally, ethically or religiously right or wrong, but whether or not the community regards a particular act or form of conduct as delictually wrongful. 
· The legal convictions of the community must further be seen as the legal convictions of the legal policy makers of the community, such as the legislature and judges.
· The concept of the legal convictions of the community must now necessarily incorporate the norms, values and principles contained in the Constitution. 
· The norm of public accountability, must be emphasized. 

· This norm must assume an important role in determining whether a legal duty ought to be recognised in any particular case.
Application:

· Section 205(3) of the Constitution reads:
"The objects of the police service are to prevent, combat and investigate crime, to maintain public order, to protect and secure the inhabitants of the Republic and their property, and to uphold and enforce the law."
· Under the South African Police Service Act 68 of 1995 the functions of the police include the maintenance of law and order and the prevention of crime. The police service is thus one of the primary agencies of the State responsible for the discharge of its constitutional duty to protect the public in general and women in particular against the invasion of their fundamental rights by perpetrators of violent crime.

· In this case, there was no other practical and effective remedy available to the victim. The only effective remedy was a private law delictual action for damages.

In conclusion, the police owed V a legal duty to act positively to prevent M's escape. There are no considerations of public policy militating against the imposition of such a duty. The police had control over M who was known to be a dangerous criminal and who was likely to commit further sexual offences against women should he escape, and the fact that measures to prevent his escape could reasonably and practically have been required taken by the police.
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