DELICT NOTES

A) INTRODUCTORY TOPICS

Definition: 

· A delict is a civil wrong doing aimed at claming damages and falls under Private Law.
· A delict is an unlawful, noteworthy act or omission (intentional fault or negligence) causing damage to persons or property or injury to personality
· A delict can be caused by a positive act or by failing to act.

Liability for breach of Contract:

· In a contract, there is prior voluntary consent (i.e. you chose that you want to be bound 

· In delict, you don’t voluntarily give consent.
· OVERLAP: a surgeon leaving a swab in the patient = breach of contract and delictual liability.
Liability based on Unjustified Enrichment:

· To prove unjustified enrichment, the other party must have been enriched
2. Principle Basis for Delictual Liability
2.1: The Actio injuriarum and the Legis Aquiliae
	Delictual Claims


	Actio Injuriarum

· NON-PATRIMONIAL DAMAGES
· Sentimental Damages
· Damages to the corpus (body), dignitas (dignity) or repatas (reputation)
· Action when someone infringes your personality rights.
· They must have acted intentional conduct.
· Everyone has 3 personality rights:

1. Dignity – right to your own self worth

2. Bodily Integrity – right to you personal space

3. Reputation – what other people think of you


	Actio Legis Aquiliae

· PATRIMONIAL DAMAGES
· Any kind of financial loss, e.g. property, money, etc
· There is a either intentional or negligent conduct. 

	Action for Pain & Suffering

· NON-PATRIMONIAL DAMAGES
· You only have a right to bodily integrity



2.2.: Other Delictual Actions
· Strict Liability:

· You can be charged under strict liability even if you acted without negligence and as a reasonable person would have.
· Mostly done by way of legislation

· Actio de Pauperie
· When you own a domestic animal and it acts out of character and harms someone.
· You are liable even if you took ALL the necessary precautions.
· Actio de Pastu

· This action is against the owner of an animal who eats your plants
· Actio de Feris
· This action is for someone who brings a wild animal into a public place and the animal causes harm to someone.
· Common Law Actions Regarding Neighbours
· Effusis vel delictus – action if you throw or pour something at someone
· Suspendi vel positi – if suspended or positioned objects fall on someone, you are liable

· Nuisance – you are liable if you are a nuisance.
2.3.: Other Forms of Delictual Liability
· Vicarious Liability
· You are held liable for the actions of others, even if you are not responsible. (This does not AUTOMATICALLY apply to children)

· Usually arises because of a specific relationship between the defendant and the person responsible such as:

1) Employment: 
· If an employee commits a delict, the employer can be held liable because the employee is a representative of the employer.
· The employee must be on duty – not on a frolic of his own
2) Principle Agent:
· If someone commits a delict while they are acting as your agent, then you are liable

3) Owner of the Car v Driver of the Car:
· Depends on whether the driver gave permission

· Similar to strict liability

· Usually arises because of a specific relationship between the defendant and the person responsible such as:
· Test: see where the discretion is so great in time and space that he can reasonably be said to be doing his function.

B) AQUILIAN LIABILITY
1. General

· Elements of Aquilian Liability

· All the following elements must be met for there to be an Aquilian action:

1. Conduct:

· Acting or Failing to Act in a specific way.

· Conduct on the part of the defendant.
2. Fault:

· In the form of either Intention or Negligence.
3. Wrongfulness:

· If the conduct was not legally permissible
4. Patrimonial Loss or Harm:

· In the form of financial loss

5. Causation:

· E.g.: break lights mot working in a head-on collision
· Two Aspects
1. Factual Causation

· Whether you were factually the cause of the harm

2. Legal Causation
· Even if you could have prevented something, you won’t be held liable.
· Limits liability
· If all these elements are not proven, then the defendant will win. Even if the facts are proven the defendant can state a defence.

· Defences
1. Automatism:
· Involuntary conduct
2. Diminished Capacity:
· Not at fault

3. Contributory Negligence:

· The defendant was not only at fault (Seatbelt and Crash helmet cases)
· Plaintiff’s claim will therefore be decreased
4. Justification of Wrongfulness:
· Self-defence
· Necessity (an ambulance speeding)
· Provocation
· Consent (an operation)
· Statutory Authority (official capacity – a policeman arresting someone)
· Onus of Proof

· The onus is generally on the defendant; except in the case of AUTOMATISM.

2. Focus on the elements of Aquilian Liability

2.1.: Conduct:

· General:

· In order to constitute a delict, one person must have caused damage or harm to another person by means of an act or conduct.

· Conduct constitutes the damage-causing event in the case of a delict.

· A Juristic person can also be held liable in a delict - the organs (directors)
· Nature and Consequences of Conduct

· Conduct may be defined as a voluntary human act or omission.
· For delictual liability, conduct displays the following:
1. Only the act of a human is accepted as conduct. (for animals see 2.2)
2. Human action constitutes conduct only if it is performed voluntarily. This does not mean that the person must have willed or desired his conduct. It also does not mean that a person’s conduct should be rational or explicable (conduct by a baby or a mentally ill person is usually voluntary). When a defendant claims that he did not act voluntarily, he is raising the defence of AUTOMATISM.

3. Conduct may be in the form of either a positive act (active conduct  - a commissio) or an omission (omission)
· Nature and Consequences of Conduct

· The act of the wrongdoer must be voluntary for delictual liability.
· LEGAL QUESTION: could the wrongdoer have acted differently if there was a policeman present?

· A defendant may argue that the conduct complained of did not satisfy the requirements for voluntary conduct, i.o.w. he says that he acted mechanically (Automatism)

· The following conditions may cause a person to act involuntarily: sleep, fainting, epileptic fit, serious intoxication, a blackout, reflex movements, mental disease, etc

· The defence of Automatism will NOT succeed if the defendant intentionally created the situation in which he acted involuntarily This is known as actio libera in causa. (this includes drinking, knowing that you will be driving later and sleeping next to a new-born baby and foreseeing the possibility that you will smother her)

· Commission (commissio) and Omission (omissio) 
· COMMISSION: you contributed to the to the danger (+ve act)

· OMISSION: you didn’t contribute to the act, but you could have stopped it.
· An omission is more restricted than liability for a positive act (commission)

· For policy reasons the law is hesitant in finding that there was a legal duty (where the law places a duty on someone to act positively) on someone to act positively and so prevent damage to another. (neighbour smells smoke and does nothing or the police failing to arrest someone and the criminal then goes and kills someone)
2.2.: Wrongfulness

2.2.1.: General Introduction to the Concept of Wrongfulness

· An act which causes harm to another is insufficient to give rise to delictual liability.

· The prejudice caused must be in a wrongful or unreasonable manner.

· In the absence of wrongfulness, a defendant will not be held liable (Kruger v Coetzee Test at 2.3.2.)

· Determining wrongfulness needs a two-staged test:
1. The act must have caused a harmful result?

2. Did the prejudice happen in a legally reprehensible or unreasonable manner?

· Violation of legal rights must be present
· There is a divide between morality (ethics – a private matter) and the law

· Wrongfulness may not be unlawful, but it is not moral (a person leaves a cellphone on a table and you don’t tell him)
2.2.2 The Distinction between Wrongfulness and Fault
· WRONGFULNESS: The law will decide if conduct is against the law or not

· FAULT / NEGLIGENCE: You ask: was he to blame, did he fail to act?
· Tests to establish wrongfulness:

1. Subjective Rights: did the plaintiff have rights that were infringed?

2. Duty: Did the defendant have a duty to act differently?

Cape Town Municipality v Bakkerud 2000 (SCA)
· CTM claimed that it did not have a duty to repair potholes

· The SCA criticised other courts for using this test. The court said you can’t assess wrongfulness by measuring it against the conduct of a reasonable person. 

· The SCA added that the test is only for negligence and not wrongfulness. 

· Always test for wrongfulness before negligence.

Local Transitional Council of Delmas v Boshoff 2005 (SCA)
· DUTY OF CARE: Used in English law, combines the elements of wrongfulness and fault. 

· We can’t conflict the test for wrongfulness and negligence. 

· So courts don’t follow this approach.

· We can’t use the negligence test to test for wrongfulness. The court dismissed the English law; our law has a different approach. 

2.2.3.: Approaches to Wrongfulness

The Doctrine of Subjective Rights:

· Conduct will be considered wrongful if it infringes on a legally recognised right of the plaintiff. 

· E.g.: Infringing a persons real or personal rights.
Uni. van Pretoria v Tommie Meyer Films 1977 (T)
· TMF made a film about a black who tried to pass as a white to enrol at Tuks and wanted to become a springbok
· Tuks tried to stop distribution of the film as they said it infringed their rights to dignity reputation, privacy and identity
· Court said a juristic person could not have dignity or a reputation

· W.r.t privacy and identity, Tuks was part of a common cultural property so it did not have these rights

· The case in important because, typically, positive harm-causing conduct is prima facie wrongful. 

· The courts asked if the was +ve conduct on the part of TMF

The Breach of Legal Duty:
· Omissions: ask if the defendant had a duty to act
CTM v Paine 1923 (AD)
· CTM rented out a stadium to YMCA. Paine was injured and sued CTM for failing to properly maintain the stadium.

· CTM said that it was not liable as it had rented the stadium to the YMCA, so they were not liable for maintaining it.

· The AD found that even though CTM had rented out the stadium, they were liable for its maintenance.

English law concept of Duty of Care:
· Our courts use Duty of Care in the case of wrongfulness and this is based on WRONGFULNESS.
· In England you ask: Did you have a duty to care for…

· Would a reasonable person have acted differently

· In SA law, the most important thing is Res perit domino (the damage rests where it falls).

· i.e.: he who suffers harm must carry it

2.2.4.: Approaches to Wrongfulness

· Res perit domino:
Herschel v Mrupe 1954 (A)
· Plaintiff was in an accident and suffered injury. He wanted to sue third-party insurer.

· Defendant gave the wrong name of his insure so the plaintiff started negotiations with this insurer. 
· The insurance negotiated and only in court realized they were not liable. So the plaintiff sued for damages.

· Court said only foreseeable damage was the cost of a letter.

· Wrongfulness
· Should the defendant be held liable to carry harm by compensating you

· Aquilian Action

· Is there an action for displacing liability (you must prove wrongfulness)
(See CTM v Paine 1923 (AD))
2.2.5.: The Basic Test for Wrongfulness: The Legal Convictions of the Community Test

· This Test helps us determine if the conduct was wrongful or not?

· Should he be held liable or not

· It is a very wide test concerned with public policy considerations that asks if the community, as a whole, think the defendant should be held liable.
· Being a public policy standard, it takes into account the Constitution.

· Both the Constitution and Public Policy Change over time
· LCC is an overriding test where the most NB rule is: +ve harm-causing conduct is wrongful.
· Prima facie wrongful - The defendant must show justification for acting wrongfully (e.g. self defence) 

· Omissions – These are only wrongful if there was a legal duty to act. (LCC will decide this)
Minister van Polisie v Ewels 1975 (A)
· Ewels was assaulted in a police station by an off-duty policeman while on-duty policemen did nothing. 

· Ewels then sued the Minister for the on-duty policemen’s omission as he claimed that they had a legal duty to act to help him

· The court, considering if the LCC require the police to have a legal duty to act, found the minister liable.
· Pure Economic Loss – This occurs when someone suffers a financial loss without there being loss or damage to property.
· The law doesn’t necessarily protect you from pure economic loss. The LCC will be used to determine if you are liable or not.
Telematrix v ASA 2006 (SCA)
· Telematrix ran adverts based on public fear. Matrix was unhappy and complained to ASA. Telematrix lost the case. 

· On appeal, the SCA found that the Judge for the court a quo was wrong in his verdict

· Telematrix claimed they lost money because of the judges wrongful verdict and sued him

· Can a party sue a judge for a wrongful decision? 

· The SCA said that it would be against public policy to hold a judge liable as they had to be able to make decisions without fear. 

· Therefore the conduct is not wrongful. Just because the judge acted negligently, does not mean his conduct is wrongful.

Two Oceans Aquarium v Kantey & Templar 2006 (SCA)
· The Appellants were trustees of the aquarium and sued for pure economic loss for the ‘negligent’ design of a tank 

· SCA found negligent omissions and negligence had caused the pure economic loss and the defendant had a legal duty not to act negligently

· This was determined by using the LCC to extend the limits of delictual liability.

· By using the LCC, the court found that it could reasonably impose liability on the defendant.
2.2.6.: The determination of wrongfulness in novel or problematic situations: Specific Reference to Omissions
· In SA law, the most important thing is Res perit domino (the damage rests where it falls).

· i.e.: he who suffers harm must carry it

· The Aquilian action displaces this

· As a general rule, there is no liability for omissions
· It is not wrongful to fail to act, UNLESS you had a legal duty to act.

2.2.6.1.: Traditional Categories of Wrongfulness in the case of omissions

· There are exceptions to the idea that it is not wrongful to fail to act. These are based on the LCC which is the overriding test
· There are 6 categories where you have a duty to act

· QUESTION: do these categories still exist or have the been replaced with the LCC

· There is resistance to force people to have a legal duty to act based upon

1. Individualist Ideology: people are free to make their own choices, so you cannot expect people to assist you
2. Co-operative Ideology: based on Socialism / Communism where people are part of a community, so they must help others.

3. Altruism: people sacrifice their own interests to help others
THE 6 NARROW CATEGORIES
1) Prior Conduct Doctrine
· You must ask if there was causation present
· You are only liable if you committed a +ve act and then an omission created a new source of danger because of the prior conduct
· Prior conduct + omission = wrongfulness.

Hallwell v JHB Municipal Council 1912 (AD)
· JMC laid down cobble stones on the roads. Over time the stones became smooth and slippery. 

· Hallwell was slipped and sued the JMC for an omission of not maintaining the roads.

· JMC’s defence was that omissions are lawful. 

· The court said that when the JMC laid down the stones they created a new danger. JMC was guilty of prior conduct and an omission which equals wrongfulness. 

SAR & H v Estate Saunders 1931 (AD)
· SAR & H had a trailer of goods and gave it to X, on the basis that after unloading the goods X would push the trailer over to the side of the road and the call SAR & Hto pick it up.

· On one occasion SAR & H did not pick up the trailer and it was left on the side of the road over night. A bus then hit the trailer and was damaged. 

· The bus owner sued the SAR & H for omission in failing to collecting the trailer. 

· The omission of not collecting the trailer + the prior conduct = wrongfulness.

Silva’s Fishing Corp v Maweza 1957 (A)
· M is suing for the death of her husband who was a member of SFC. The engine of the ship the deceased was on failed and the boat was left to float around for nine days. 
· A storm wrecked the boat and killed all the crew members. 
· The SFC was notified by other ships that the engine had failed. The SFC had rescue boats but did not want to send them out. 
· M sued for loss of support, she blamed their omission for not sending support and argued prior conduct in failing to properly maintain the ship’s engine and won the case.
· In an obiter, Stein JA said that he didn’t believe that instances of prior conduct should cause liability, instead he said that liability should be caused by the LCC
· This was the first time that the courts gave us a duty to act; however, this category was so narrow that the courts started stretching it.
2) Control of a Dangerous Object
· When a person is in control of a dangerous thing or animal and then fails to take reasonable steps to ensure no harm comes to anyone and to ensure against danger, then the omission is wrongful. 

Minister Of Forestry v Quathalamba 1973 (A)
· A fire started on state-owned land and spread to Q’s land. The first time this happened the minister put the fire out. 

· The next day the fire restarted and damaged Q’s land. Q sued the minister for the omission of putting out the fire. 
· The court said that, in principle, there was a duty to control a dangerous object (the fire); however, w.r.t fires this only applied to rural areas.
· In this case the defendant had taken all the steps that a reasonable person would have taken to prevent the omission.
3) McKerron’s ‘Relationship of the Parties’ Test
· Where there is a relationship between a plaintiff and a defendant in which the plaintiff depends on the defendant to protect him from harm, he has a legal duty to act. 
· e.g.: a nurse and a patient

(See Silva’s Fishing Corp v Maweza where there was a relationship between the men and the company where the men were dependent on the company for protection) 

S v Van As 1967 (A)
· A police officer arrested a man and placed him in a police van. 

· While doing so he noticed five children run out of the man’s house. The next day it was discovered that two of the children had died over night. 

· The state charged the police officer culpable homicide. 

· The court found that the circumstances of the arrest gave rise to a relationship between the police officer and the children. 

· The courts had to decide it the omission to take care of the children was wrongful. They found that there was no causation and no proof beyond a reasonable doubt (they might not have found the children). 

· The courts found him not guilty. 

4) Public (quasi-public) office
· Depending on the type of public office you have, you may have a legal duty to act.
· The degree to which on officer has a duty to act is uncertain
Macadamia Finance v De Wet 1991 (T)
· A subsidiary of a holding company owned a macadamia nut farm. 
· The holding company went into liquidation to which a liquidator was appointed.
· Subsequently the nut farm burned down, which turned out to not be insured.

· The subsidiary said it was the liquidator’s fault that there was no insurance on the farm.
· The court pointed out that the liquidator was not liable as he was only appointed to handle the holding company’s affairs and not responsible for the subsidiary. 

5) Common Law or Statutory Duty
· If you have a duty to act, then failure to act is wrongful
· If you had a Statutory or Common Law duty, it will help to establish wrongfulness
6) Contractual obligation to one person as the source of Delictual duty to another
· The parties are related through contractual obligation.
· e.g.: if you appoint a bodyguard and he fails to protect you, his failure is regarded as wrongful.
· Scenario: B owned a car dealership and engaged A (a guard) to guard it. C then parks his car in the dealership and it is stolen. C then sues A because be claims A failed to act

· You can sue A on the basis of his contract with B

Blore v Standard Gen. Insurance 1972 (O)
· A took his car to a garage to fix a problem with his steering wheel. 

· The garage did not fix the car properly and was thus in breach of the contract between them and A.

· While A was driving his car, it swerved and collided with C. C sued the garage for damages claiming that their omission to fix A’s car is delictually unlawful.  

· The garage argued that omissions are not wrongful. C has to establish if the omission is wrongful. 

· The court said that the omission was wrongful as the garage owed A contractual duty.
· If the danger had already existed, then there would be no prior conduct.
2.2.6.2.: LCC Criterion

Regal v African Superslate 1963 (A)
· There were two farms next to a river. The defendant’s farm had a quarry that had been developed by the previous owner.

· Slate broke off and damaged that plaintiff’s land. He did not claim damages just preventative measures.

· The court found that the only preventative measures that could be taken were to build a dam. This would be more expensive than any possible damages.

· The court based this on the LCC Test instead of relying on the narrow categories.

Peri-urban Areas Health Board v Munarin 1965 (A)
· Local authority was excavating storm-water drains and the plaintiff’s husband was contracted to lay pipes in the ditches.
· The ditches were not re-enforced the walls collapsed while the husband was working and suffocated him

· The courts found that there was a legal duty on the local authority to act.

· The court reached this decision without referring to any other prior categories
· The judgement was based on the English law concept of Duty of Care.

Minister van Polisie v Ewels 1975 (A)
· Ewels was assaulted in a police station by an off-duty policeman while on-duty policemen did nothing. 

· Ewels then sued the Minister for the on-duty policemen’s omission as he claimed that they had a legal duty to act to help him

· The court, considering if the LCC require the police to have a legal duty to act, found the minister liable.
· There was no general duty to prevent harm

· The question of whether there was a moral duty to act was irrelevant as there was no duty to act

· The LCC said that they were liable

· Not everyone welcomed these new developments as they were said to create too much uncertainty as a result of the flexibility created by people by not knowing if they had a legal duty or not
	Hutchinson
	Patrick Kennedy: Considerations

	· While there was uncertainty, while more decisions were made, there will be more certainty

· How do you know what the LCC are:
· LCC are not the LC of the public, rather the LC of the legal policy makers (e.g. Judges)

· We do not use the LC of the community because moral convictions are seen as too subjective


	· The Relationship between the Parties
· The closer the relationship, the more the duty to act

· Moral Fault or Virtue

· There is a question of objective reasoning (could the plaintiff have prevented harm?)

· There is also the question of whether the plaintiff could have prevented the harm and wehther they were aware of the possibility of harm

· The Cost of Prevention v the Extent of Harm
· How difficult or costly would it be to prevent the harm (see Regal v African Superslate)
· There is also the question of extent of harm (life and death situations)

· There are also other policy considerations that maintain that we will not be held liable

· Immunity v Claim (Telematrix v ASA)

· Even in the event of failure to act, the parties will not be held liable as this would create too many problems for justice.




· The findings in Minister van Polisie v Ewels did not do away with the old categories
· The LCC is used in conjunction with the old categories and especially in cases that do not fit into the old categories.

Faiga v Body Corporate of Dumbarton Oaks 1997 (W) 

· An old lady was carrying a big cake box, restricting her view.
· She stepped into lift but it was not level with the floor so she tripped, fell and broke her hip.

· She sued the Body Corporate for failing to properly maintain the lift

· The court said that the Body Corporate, according to the doctrine of control over dangerous objects, had a duty to prevent harm and failed. So they were found liable.
· Here the court made use of one of the 6 prior categories and did not need to use the LCC test.

Nkumbi v Minister of Law and Order 1991 (E)
· Nkumbi’s husband was thought to be a police informant by his community and Mr. and Mrs. Nkumbi were scared too go back to the township to get their stuff. 

· The police gave them an escort to their house to get their belongings where an angry mob was waiting. The mob started to get violent and the escorting police officer told the couple that he was going to go and get back-up; however he left and didn’t come back. 

· The mob threw a petrol bomb which killed Mr. N. The court had to decide if the omission was wrongful and went straight to the legal convictions of the community and found in favour of Mrs. N. 

· The court added that the police’s job was not only to prevent crime but also to protect people. (see Minister van Polisie v Ewels)
Minister of Law and Order v Kadir 1995 (A)
· An object fell of the back of a bakkie driven by X. Kadir swerved to avoid it, lost control and had an accident where he was knocked unconscious. 

· While Kadir was unconscious, the police arrived at the scene and began interviewing witnesses. X then returned and removed the object that had fallen off his bakkie and was not stopped by the police.

· Kadir sued the Minister as he said that he was unable to sue X as the police had not taken down any of X’s details.
· These findings were not followed by Jonathan Burchell ‘The Role of the Police: Public Prosecutor or Criminal Investigator?’ (1995) 124 SALJ 211
· He found several problems with the ruling:

1. The functions of the police as set out in the Police Act showed there was a broad protective relationship between the police and the individual.

2. The distinction drawn between the investigation of criminal and civil matters is unworkable
3. The way in which the Appellate Division distinguished between the circumstances in Minister van Polisie v Ewels and Minister of Law and Order v Kadir is not convincing
· The courts appear to be reluctant to impose liability for failure to act.

2.2.7.: The impact of the Constitution on wronfulness.

Carmichele v Minister of Safety and Security 2001 (CC)
· Carmichele was raped and the rapist had a past history of this. At the time of the attack he was out on bail and awaiting trial. 
· The investigating officer knew about Coetzee’s past but did not tell the prosecutor to oppose bail. 
· Carmichele claimed that if everyone had acted properly no crime would have occurred. The SCA found no duty. 
· The CC found that the constitution was ignored in these judgements; it said that a 2-stage approach was needed.

1. Was common law in line with the Constitution?

2. If NOT, then it must be developed in that direction.
· Obiter remarks indicated that the right to life, dignity, security of person and freedom from violence were positive state duties. This is because the state is the primary means of protecting people.

· Trial court awarded the claim in favour of Carmichele.
· In any question of wrongfulness the convictions of the community and the values enshrined in the Constitution need to be considered.

· The CC used a Proportionality Test: The interests of the state v the interests of the community v interests of policy considerations.

· The Constitution says that the State must beheld accountable for its actions.

· There was no other suitable remedy for the victims other than applying damages.

· There is a public law duty on the State to prevent harm to its citizens

· Such a lawful duty doesn’t mean that there is a duty in delict

· In a civil law duty you always question the circumstances in light of public policy

· The courts also have a wide test for wrongfulness that allows them to guard against the opening of floodgates by imposing wrongfulness.
· This test is based on FAULT or CAUSATION.
· So if the action is not negligent, you are not liable

· The courts acknowledge that the State has limited resources and that they cannot tell the State how to use them.
· The courts cannot make policy decisions on the use of State resources but they can see HOW those resources are used.
Van Eeeden v Minister of Safety and Security 2003 (SCA)
· A prisoner escaped because a security gate in a prison had been left open

· The prisoner then assaulted the plaintiff who sued the minister on the basis that the prison officials had been negligent in their duty.

· The court decided that, on policy grounds based on the Constitution, the State was liable for the omission to prevent harm to the public.
· (Similar to Carmichele v Minister of Safety and Security)
Minister of Safety and Security v Hamilton 2004 (SCA)
· A woman applied for a firearm license claiming she wanted it for self-defence. After filling out all the required forms she was issued with a license. 

· 10 months later she had an argument with Hamilton over a parking space and shot him, paralysing him.

· It turned out that the woman had a history of violence and was not fit to have a firearm

· The court had to decide if the police had a duty to take proper measures firearms licence applicants when they apply for a firearm license. 
· The court asked if the omission to check background information is wrongful.

· The court said the police should query all the information given to them and that they should check both applicants physical and mental fitness before issuing a license. 
· This duty was imposed by the LCC 
· The Bill of Rights played no part in making there decision. 

Rail Commuters Action Group v Transnet (Metrorail) 2005 (CC)
· A group of concerned members of the public took Metrorail to court due to the high levels of violence on the trains in the Western Cape

· They argued that Metrorail has an obligation to ensure that there railway service was safe and crime-free. 

· SCA said there was no duty on Metrorail to provide safety, adding that this was the responsibility of the Minister of Safety and Security.

· When Transnet took over control of the railways, the Railway Police were disbanded and the responsibility for providing security fell upon the police who didn’t have enough resources.

· The CC said you need to look at constitutional accountability. The government and other public powers are accountable to the broader community. 
· Transnet also had a monopoly on rail transport and many people were too poor to make use of other means of transport

· The court found metro rail liable.

· They also added that each case needs to be looked at on its own. 

2.2.8.: A case-study on the impact of the LCC criterion: The Doctrine of Municipal Immunity

· For many years municipalities were not liable for their omission to fix a road. 
· We could however hold them liable were there was prior conduct.

Van der Merwe Burger v Munisipaliteit van Warrenton 1987 (NC)
· A storm water pipe overflowed because the municipality omitted to clean out the furrow. 
· When it overflowed the plaintiff’s property was damaged. 
· The court said that municipalities should no longer be immune of their omissions by applying the legal convictions of the community test. 
· The court also added that now municipalities have enough money. 
· Even if the old rules still applied there was prior conduct in this case making the municipality liable. 

· In 2005 the SCA did away with municipal immunity, and prior conduct is no longer needed to hold the municipalities liable. 

CTM v Bakkerud 2000 (SCA)
· CTM claimed that it did not have a duty to repair potholes

· The SCA criticised other courts for using this test. The court said you can’t assess wrongfulness by measuring it against the conduct of a reasonable person. 

· The SCA added that the test is only for negligence and not wrongfulness. 

· SCA said we no longer need prior conduct in municipality cases and that they will make decision according to the LCC. 
· This did not mean there was a blanket duty to repair roads. 
· We need to apply common sense and proportionality. We can’t expect roads to stay in their original state and the public must also look out for their own safety. 
· Factors to look at are the size and wealth of the municipality, size of the pothole and how busy the road is. 
· The court said that, in this case, the pothole was big and deep and the pavement was also very narrow and people could not really avoid the pothole. 
· By taking all these factors into account the SCA decided that there was a legal duty to repair the pothole. 

· What can we gather from these cases?
· The State or State organs have an obligation in terms of the Constitution.
· This is because it is easier for the Constitution to hold the State liable than it is for the individual
· The Constitution ahs not yet held individuals liable.

	REMEDIES

· The type of remedy sought depends on what you are trying to achieve.

· The Constitution uses different policies for the different laws.

	Private Law:

· Where you ask for compensation
· In Carmichele v Minister of Safety and Security, damages were the best remedy.
	Public Law:

· This is not aimed at compensation, but rather the prevention of further harm
· You would ask for an interdict.

· This could be less of a burden on the State but may also be more effective.

· In Rail Commuters Action Group v Transnet (Metrorail) the applicants only asked for measures to be taken to prevent further harm.

	BURDEN
· See Regal v African Superslate 1963 (A)
· The costs of taken preventative measures should not outweigh the extent or cost of the harm

	Extent of Harm:
· Asks how intense was the harm suffered.
	Cost of Prevention:

· Asks how costly will it be to take preventative measures

· What is reasonable?

· What resources are available?

	ALTERNATIVES

	THE TYPE OF CRIME


	Wrongfulness:

· Physical Harm

· +ve Act: wrongful
· Omissions: not wrongful unless legal duty (6 Categories + LCC & Constitution)

· Pure Economic Loss

· Not wrongful unless legal duty



2.3. FAULT
· Fault differs from wrongfulness and you can have fault without wrongfulness

· Telematrix v ASA where there was a negligent decision but no fault as there was no prior conduct

· You can also have wrongfulness without fault.

· e.g. shooting at the firing range and hitting a person hiding behind the target

· Fault asks if we can legally blame the defendant as it ascribes responsibility to a person

· It is also about encouraging people to be careful to prevent harm

2.3.1.: General Introduction to the Concept of Fault

Capacity for Fault

· This looks at whether the defendant can be held liable for his conduct / behaviour.

· There is a GENERAL TEST:

1. Did the person have the ability to understand the nature of his actions / conduct?
2. Did the person have the ability to control his behaviour? (children)

· If you don’t understand the nature of your actions or the capacity to act reasonably, then you are not liable.
· Factors that influence capacity

· Age: children don’t understand consequences

· Mental Illness / Physical Disease: can affect rationality

· Intoxication

· Provocation: (controversial) it is possible you won’t have capacity.
· The test is always if you had capacity at the time that the conduct occurred.

· Generalised presumptions based on age:

· >7: no capacity

· 7 – 14 : rebuttable presumption of not having capacity (doli incapax)
· 14<: presumed to have capacity (doli capax)
· Capacity of Children
Weber v Santam 1983 (A)
· A child was sitting in front of a block of flats and a person reversed over him without seeing him.
· The issue the court had to consider was if the child was negligent as well as the defendant. 

· The claim would be reduced if there was contributory negligence.

· The child’s parents had warned him about the dangers of traffic but that doesn’t mean that he understood them.

· The court found that children can be regarded as imbicilitas (i.e. they are impulsive so they don’t think things through and act on the spur of the moment)

· Even if they can distinguish between right and wrong they can’t always act in accordance with this. 

· The judge warned against placing an ‘old head on young shoulders.’

Eskom v Hendricks 2005 (SCA)
· A boy of 11 years and 8 months climbed a high voltage power line because he was having a race with some friends on who could reach the top first.

· The boy climbed over a barrier and as he reached the top of the power pylon, there was a flash-over and the boy got shocked and his clothes caught fire, but he survived.

· The boy’s father sued Eskom for not putting up an adequate protective barrier around the pole while Eskom argued that there had been contributory negligent on the boy’s part. 

· This would result in reduced damages.

· In applying the general test (above) the court found that the boys behaviour was typical of impulsive boys of his age and that they boy didn’t act in appreciation of the dangers involved with their actions. 

· Eskom had to pay the full damages. 

· Capacity is a completely subjective test where we look at personal qualities.
· Once crts have decided that the person had capacity; we measure him against the average adult

· Crts are lenient w.r.t. capacity, but not fault as this is measured against an adult.
Dolus (intent) and Culpa (negligence)

	FORMS OF DELICT

	Dolus (intention)
· This exists if the defendant intended the result of his actions.
· This can have 2 elements:
1. Intending the consequences:

· Ask: ‘was it intentional that the defendant acted unreasonably?’

2. Knowing that the action was wrongful.

· Ask: ‘did he know he was acting unreasonably and continued nevertheless?’


	Culpa (negligence)

· These are situations where the defendant is NOT reconciled to the possibility of the injury occurring; however his conduct is unreasonable.

· It is an objective standard.
· What a reasonable person (diligens paterfamilias) in the position of the defendant would do.
· If the defendant fails to meet this standard, then he is liable.

· It depends on how society expects one to behave.

	The dividing line btwn intention and negligence is thin


· Dolus can take the form of:

(i) Dolus directus – direct intention
· Where the wrongdoer actually desires a particular consequence of his conduct.

· It doesn’t matter whether the consequences are certain to result or whether the consequences are only a possibility.

(ii) Dolus indirectus – indirect intention
· Where the wrongdoer directly intends one consequence of his conduct but at the same time has knowledge that another consequence will inevitably occur.
· The causing of the 2nd consequence is accompanied by indirect intent. 

· e.g.: X shoots Y through a window, breaking it. Shooting Y was the 1st consequence, while breaking the window (2nd consequence) was unintentional, but unavoidable.
(iii) Dolus eventualis 
· When the wrongdoer foresees the possibility that something unintended might happen as a result of your actions, but are reconciled to the possibility of that something happening.
· e.g.: X wants to shoot Y, while Z is standing next to Y. X foresees the possibility that he might miss and shoot Z by mistake instead of shooting Y; however X nevertheless decides to proceed.
The Standard of the Reasonable Person
· Definition: an ordinary person who is not overly cautious (doesn’t try to avoid all dangers) but doesn’t take too many risks must have the ability to think of some of the dangers).
· Quote form S v Berger 1975 (A): 

· ‘Be careful not top expect too much of a reasonable person. One does not expect a reasonable person to have the Wisdom of Solomon, the ability of a prophet, the cautiousness of a chameleon or the reflexes of a racing-driver. Rather a reasonable person is a person with common sense.’
· It creates an OBJECTIVE standard
Peri-urban Areas Health Board v Munarin 1965 (A)
· Local authority was excavating storm-water drains and the plaintiff’s husband was contracted to lay pipes in the ditches.
· The ditches were not re-enforced the walls collapsed while the husband was working and suffocated him

· The courts found that there was a legal duty on the local authority to act.

· The court reached this decision without referring to any other prior categories

· The judgement was based on the English law concept of Duty of Care.

Herschel v Mrupe 1954 (A)
· The court said that a reasonable person in not timid, faint-hearted and always anxious. Rather, a reasonable person is someone who ventures into the world, engages in affairs and takes reasonable chances.

· The characteristics of a reasonable person will change according to the changes in society.

· In general we look at the knowledge the person has and his degree of capacity, which enables him to appreciate the potential dangers in certain circumstances. 
· When you assess the defendant you don’t assess the actual characteristic of the defendant. 
· You will look at his physical attributes as well. 
· e.g.: if he is blind it will make a difference. If the person is an expert would, then ask whether another expert in his field have done the same? 
· Munarin and Herschel v Mrupe use a somewhat SUBJECTIVE test; however, our courts are careful not to ascribe subjective qualities to the objective Reasonable Person.
R v Mbombela (Criminal Law Case)
· The defendant killed a 9-year-old child in his house, whom he believed was a Tokolosh.
· The court can’t take the defendant’s subjective upbringing into account. 
· The objective Reasonable Person test has to ignore subjective qualities such as: race, idiosyncrasies, superstition or intelligence of accused.

· This approach is controversial, especially in a multicultural country such as SA.

2.3.2.: Test for Negligence: Three-Stage Test

Fault (intent & negligence) refer to blameworthy attitude or conduct of someone who has acted wrongfully in delict. The criterion adopted by our law to establish whether a person has acted carelessly and thus negligently is the objective standard of the Reasonable Person. The test for negligence was set out in Kruger v Coetzee:
Kruger v Coetzee 1966 (A)
· The Defendant was driving his car at night and collided with a horse. 

· The Plaintiff sued D for the value his horse while D argued that P was negligent for letting them roam around at night and that he left the enclosure open. 
· P argued that it was not him who left the gate open but rather municipal builders who had to cross his property to get to their work site, and that he had already complained to the council. 
· The court said the onus was on the D to prove that P was negligent. 
· The court said that short of going to the council to complain there were no other reasonable steps that P could have taken, so P was therefore not negligent.
· The Three-Stage test from Kruger v Coetzee:
1. Could the Reasonable Person foresee the harm? 

· If No → then not negligent
· If YES…
2. Would the Reasonable Person have taken steps to prevent the harm?
· If No → then not negligent
· If YES… 
3. Did the Defendant take those precautions?
· If Yes → then not negligent
· If NO…then defendant is NEGLIGENT!
2.3.2.1.: The 1st Stage of the Test – Reasonable Foreseeability
The Relative and Abstract 
· You have to look at each step and ask what the R.P. would have done.
	There are two ways to approach the question

	Abstract Approach:

· As long as some kind of harm was foreseeable, we carry on to the next step
· Ask: Could the R.P. foresee any harm?
· You must follow the flexible approach from S v Mokgethi
· Always follow with the LEGAL CAUSATION Test. 
	Relative Approach:
· It must be in someway similar to what happened
· Ask: Could the R.P. foresee similar harm?

	· Botes v Van Deventer (Race horses – abstract approach as the extent of harm was unforeseeable)
· Groenewald v Groenevald (the crt expressly rejects relative approach where fault takes the form of dolus)

· Van Aswegen (crt employed the abstract approach so the manner in which harm was caused has to be foreseeable)
	· Wagon Mound (relative approach adopted in relation to causation)
· Murray (relative approach as (i) foreseeable harm was trivial so RP would not have taken steps & (ii) harm causing irritation is different to harm causing blindness)

· Smith v Leech Brain (thin-skull rule applied in relation to negligence – using a broad definition of harm where all bodily injury is one kind of harm)

· Smit v Abrahams (‘Misrepresenting’ gynaecologist - Relative Approach where there foreseeability of the harm arising will depend on the probability of harm arising)

	· Sea Harvest (Flare → fire on New Years – Majority Decision used Relative Approach and since the kind and manner of harm were not foreseeable, there was no negligence. Crt said the Abstract approach could also be used but both were tested against the standard of the Reasonable Person

	Thin Skull: independent test so it doesn’t matter if harm was foreseeable or not


Extent of Harm
Botes v Van Deventer 1966 (A)
· The Plaintiff had prized racing horses that were kept in a paddock that had a road running through it.

· M (defendant’s servant) was diving a lorry while it was still dark and collided with 3 of the horses, injuring them so they had to be put down.
· P sued D for the value of the racing horses. The D argued that it wasn’t foreseeable that the horses would be expensive racing horses (extent of harm) and said that he should only pay for 3 ordinary horses.

· Crt held that while the extent of harm was not foreseeable, by using the ABSTRACT APPROACH, they held that as long as there was harm he was liable
Manner of Harm

Minister van Polisie v Van Aswegen 1974 (A)
· A prisoner was being transported in a police vehicle. He was insufficiently guarded and had been handcuffed with his arms in-front of him 

· He tried to escape by grabbing the steering wheel, causing the vehicle to crash into Van Aswegen’s truck, damaging it. 

· He claimed that the negligence of the transporting officers had caused the accident.

· The crt held that the kind of harm suffered was not foreseeable so the police had not been negligent.

· The crt used the ABSTRACT APPROACH in determining that the manner in which harm occurred was not foreseeable.

Kind of Harm
Wagon Mound [Overseas Tankship] v Morts Dock 1961 (UK)*
· Through the defendant’s servant’s negligence oil was spilt into a harbour that spread over the water.

· Repair work (including welding) was being done on a wharf when some sparks from the welding fell into the water igniting debris which lit the oil causing extensive damage.

· The crt used the RELATIVE APPROACH by saying that what was foreseeable was the pollution form the oil; however what occurred was a fire, so the defendant was not held liable

Murray v Union & SW Africa Insurance 1979 (D)
· The driver of a diesel bus accelerated into a gap in the traffic. A cloud of smoke with full carbon particles was emitted form the bus and M, riding a motorbike (without goggles) rode into it; causing serious permanent eye damage

· The evidence showed that the fumes were caused by the hard acceleration & the deflection of the carbon particles into the path of M was caused by an unusual combination of circumstances. 

· The court said that the injuries were not foreseeable and the defendant won. The court used the RELATIVE APPROACH.
Kind of Harm v Extent of Harm (The Weak Heart & Thin Skull Rule)

Smith v Leech Brain (1962) (UK)*

· Mr. Smith had a pre-malignant condition and while working for LB a piece of molten flux / zinc struck him, burning his lower lip.

· This caused a blister which acted as a catalyst causing the pre-malignant tissue to become malignant and metastasise resulting in Mr. S’s death

· Mrs. Smith sued claiming that the protection provided by LB was not adequate.
· The crt used the Thin Skull Rule of ‘take your victim as you find him’ and said the question was not whether the defendants could have reasonably foreseen that the burn would cause cancer (fatal) but rather the type of injury suffered (i.e. the burn)
· This case seems to contradict Murray as the Thin Skull Rule is about extent of harm.
· The Kind of Harm is subject to the Thin Skull Rule.

Sea Harvest v Duncan Docks 2000 (SCA) 
· A cold-store owned by DD was set alight by a flare damaging goods owned by Sea Harvest.

· In an action for damages SH claimed that DD had been negligent in failing to install a sprinkler system 

· Crt held that regardless of whether the RELATIVE or ABSTRACT APPROACH to negligence was used, the question to be asked was whether the conduct fell short of the standard of the reasonable person
· Majority Decision: used RELATIVE APPROACH b/c harm caused was too remote so there is no need to use LC (RA + LC = limits liability twice)
· Minority Decision: used ABSTRACT APPROACH and then LC to make liability fair on policy issues(AA + LC = limits liability once)
· So you can use both approaches as long as you ask if the conduct fell short of that of a Reasonable Person

· The crts would know instinctively whether they should use the RA or AA; however this complicates thins as you don’t know what the crts will find.
· This is not ideal b/c you would get different results depending on the approach used.

The Unforeseeable Plaintiff

· In many of these cases both the kind of harm, as well as the plaintiff were unforeseeable.
· There are two approaches to the unforeseeable plaintiff:
1. Directional Approach (Rel. A) – only liable to the unforeseeable plaintiff

2. Non-directional Approach (Abs. A) – it doesn’t matter that harm was unforeseeable; as long as some type of harm to someone was foreseeable, you are liable.

Palsgraf v Long Island Railway Co. 1928 (USA)*

· A railway guard was helping a passenger board a train and by mistake a knocked a box containing fireworks out of the passenger’s arms.

· The Fireworks exploded and caused a weighing scale some distance away to fall-over; landing on Palsgraf. The plaintiff sued the guard for damages. 

· Majority Decision: In the crt 4 judges found in favour of the defendant saying the plaintiff was unforeseeable ( no liability. (RELATIVE APPROACH)
· Minority Decision: 3 judges found in favour of the Plaintiff saying that there could be liability towards an unforeseeable plaintiff. (ABSTRACT APPROACH)
· This is a foreign case so it is not binding; however it can be persuasive. (Relative Approach)
Bourhill v Young 1943 (UK)*
· A man was driving a motorbike negligently and was involved in an accident and died.
· At the time of the accident, a pregnant fish-wife was unloading fish about 45 meters away. She did not see the accident but heard a loud bang and saw a lot of blood resulting in her suffering from nervous shock. 
· As a result she was out of work for a while and a few months later she gave birth to a still-born child. She sued the driver’s estate for damages claiming that the accident was caused by his negligent driving which had been the cause of her miscarriage. 
· The court said that the woman was an unforeseeable plaintiff and a reasonable person in the defendant’s position would not reasonably have foreseen her injuries. 
· The duty to act carefully is owed only to a foreseeable plaintiff and not the world at large.
· The negligence can only be applied by a foreseeable plaintiff so the plaintiff had no remedy. (Relative Approach)
Workmen’s Compensation Commissioner v De Villers 1949 (C) (1st Case in SA law)

· De Villers (a lorry driver) was driving negligently and crashed into a building hitting some doors.
· A carpenter on a ladder was doing maintenance work on the other side of the door and as a result of the accident he fell of the ladder and sustained injuries. The WCC sued D for his negligence.

· The crt held that the carpenter was an unforeseeable plaintiff and that the driver had no duty to be careful towards him. The driver was found liable for the foreseeable damage to the doors.

· This was the same principle behind Bourhill.
· The Minority judgement used the Relative Approach, while the Majority found against the defendant.
Prince v Minister of Law and Order 1987 (E)
· The plaintiff was lying asleep in the back of a car being driven by X. While driving, X saw an upcoming road-block, did a U-turn and sped off in the other direction. 
· The police gave chase and opened fire; first firing two warning shots and then a 3rd shot which went through the body of the 1st plaintiff (who was asleep) and lodged itself in the 2nd plaintiff’s spine.

· The police said that they had behaved in a reasonable and justifiable manner b/c the plaintiff was trying to escape and that their actions were protected by statute.

· The court said that the 1st plaintiff totally unforeseen and ( owed him no duty of care

· ( there is no liability towards an unforeseen plaintiff ((Relative approach)

Daniels v General Accident Insurance 1992 (C)
· Daniels, a farm worker, fell of the back of a trailer towed by a tractor and was injured, alleging that the driver had been negligent.

· The defendant claimed that D had been injured through his own negligent conduct as he had been prohibited from riding in the trailer and had, while drunk, boarded the trailer while it was in motion and was sitting precariously. The driver was only unaware of D’s presence.

· The crt held that D was an unforeseeable plaintiff and that the driver had not failed in any of his duties towards the passengers and ( was not liable. ((Relative Approach)

Moni v Mutual and Federal 1992 (T)
· Moni climbed onto a bus that was reserved exclusively for staff members of D&M Construction without permission.
· The bus overturned due to the negligence of the bus-driver and M sustained injuries and sued M&F for damages.
· Crt held that M was an unforeseeable plaintiff (as he was a trespasser) and that the driver did not owe him a duty of care and was ( not liable. (Relative Approach)
· All the above cases were ruled according to the RELATIVE APPROACH. The only different view comes from the AD (Now SCA) which used the ABSTRACT APPROACH.

JHB Consolidated Investment v Langleigh Construction 1991 (A)
· A piece of land, situated in a veld ~300-500m from the nearest house, was being excavated for storm water pipes. 
· The plaintiff was riding his motorbike in the veld at night and fell into the excavation. He sued the defendant saying that they had not put up signs or erected a fence to prevent harm.
· The crt found that the plaintiff was an unforeseeable plaintiff but did not stop there
· The Relative Approach would stop here.

· The crt then asked if harm to someone, in the circumstances, was foreseeable in which case the defendant would be liable.

· ABSTRACT APPROACH
· On the facts the crt said that there was no foreseeable harm to anyone, so there was no liability.
· IMPLICATION: if harm was foreseeable to anyone, then you would be liable. (→LC)
The Foreseeability of Wrongful Conduct on the Part of Others
· General Principle: you can assume that people act lawfully, although there are circumstances that wrongfulness may occur.
· There must be foreseeability.

Stansbie v Troman 1948 (UK)*
· The plaintiff was an interior decorator and was hired by the defendant to decorate his house. 
· The plaintiff was alone in the house and ran out of wallpaper so he left to go buy more. He had left the front door unlocked and while he was out, someone broke into the house and stole jewellery. 
· The plaintiff sued the defendant b/c the defendant refused to pay him for the job arguing that the work that was done by the plaintiff was the same value as the stolen jewellery. 
· The crt held that it was foreseeable that someone would break into the house if it were left unlocked and unattended and found in the defendant’s favour

General Accident Insurance Co v Xhego 1992 (A) 
· A bus operator ran a bus route during a time of unrest through an unsafe area; however, they didn’t change the route.
· During one journey, someone threw a petrol bomb at the bus and several passengers were injured and sued the insurers for damages.

· The crt held that it was foreseeable that someone would be injured on the bus as it used a dangerous route.

Van der Merwe v Union Government 1936 (TPD)
Moore v Minister of Posts and Telegraphs 1949 (A)
Marine & Trade Insurance v Singh 1980 (A)
· The driver of a bus didn’t close the doors and Singh tried to jump on and was injured

· The crt held that it must take into account the plaintiff’s own actions

· You can expect a reasonable measure of lawful behaviour from other people.
2.3.2.2.: The 2nd & 3rd Stages of the Negligence Test – Reasonable Preventability & Precautions to be Taken.

· Ask if the RP would have taken precautions.
· Sometimes harm is so trivial that a RP would not have taken precautions

Robertson v Durban Turf Club 1970 (N)
· A ditch had been dug on the side of a race course where horses were being trained.
· The club had erected a barrier in the form of a mound of earth as they foresaw the possibility that the horses might fall into the ditch.
· A horse was spooked and jumped over the mound and into the ditch, injuring itself.

· The plaintiff sued DTC claiming that they had not taken adequate measures to prevent harm to the horses.

· Crt said DTC doesn’t have to prevent all forms of harm. DTC had taken reasonable measures by creating the mound, as it would have stopped a horse without a jockey. 
· A panicking horse could only have been stopped by a fence which would have hurt the horse more.
· Similar to Kruger v Coetzee
There are a number of Factors to determine Reasonable Preventability and Precautions to be taken: (none of these factors are conducive on their own, they must be balanced against each other)
1. Seriousness of the Harm
2. Probability of Harm Ensuing
3. Cost & Difficulty of taking precautions

4. Social Utility of the Harm

Pretoria City Council v De Jager 1997 (A)
· PCC were conducting roadwork and had surrounded the hole with hazard-tape and had erected a ramp for pedestrians to walk over the hole.

· The plaintiff (Mrs. D) did not walk on the ramp but rather took a short-cut and fell in. She then sued PCC

· The crt found that while the seriousness of the harm was HIGH, the likelihood / probability of it occurring was LOW b/c people could see the hole and would be on the look-out.

· W.r.t. costs: added precautions were not warranted.

· W.r.t. Social Utility: we must not burden the municipality’s resources by making them spend more money than necessary in precautions
Herschel v Mrupe 1954 (A)
· Plaintiff was in an accident and suffered injury. He wanted to sue third-party insurer.

· Defendant gave the wrong name of his insure so the plaintiff started negotiations with this insurer. 
· The insurance negotiated and only in court realized they were not liable. So the plaintiff sued for damages.

· The crt found that the cost of taking precautions was low and it was unlikely that serious harm would occur.
· The plaintiff himself had also been negligent.
CTM v Butters 1996 (C)
· CTM operated a parking lot next to a storm-water drain with only a bit of grass separating the parking spaces and the drain.
· The plaintiff parked his car at night and walked to the front of it. He then slipped on the grass and fell into the drain.

· The crt held that:
· The type of harm was very serious

· Likelihood of harm was high as there were no lights

· It was not difficult to take precautions (there were a no. of options available to warn people that don’t cost too much.

· W.r.t. social utility, you could argue that CTM offered a service, but it is unlikely that this defence would work as the costs are so low.

· Balancing the various factors
Seriousness of the Harm:

Wasserman v Union Government 1934 (AD)

· W worked at a police station. The station commander told him to find a beehive and remove it.

· He looked for the hive, was stung and died b/c he was allergic. Mrs. W for damages.

· The crt held that the foreseeable harm (the bee-sting) was not very serious so there was no liability.

Probability of Harm:
Bolton v Stone 1951 (UK)* 

· The defendant was a cricket player who hit a six that went the ground / stadium and hit the plaintiff

· The crt held that it was rare to hit a ball out of the grounds and even rarer for someone to be hit by the ball.

Cost and Difficulty of taking Precautions:
Lomagundi Sheetmetal v Basson 1973 (RA)
· The plaintiff was the owner of stover (leaves etc. of mealies) which was stacked against a silo.

· The owner of the silo was having work done to the silo (including welding) and some sparks fell on the stover, setting it alight destroying it. The plaintiff then sued the owner of the silo for damages.

· The crt held that it would have been both easy & cheap for the owner of the silo to move the stover preventing the harm, ( he was liable.
Social Utility of the Harm causing conduct:

Cape Metropolitan Council v Graham 2001 (SCA)
· As a result of heavy rains, rocks had fallen along Chapman’s Peak Drive.

· G was driving his car along the drove when he crashed into a rock, injuring him.

· CMC had put up signs waning about rock falls and knew that these usually happened when it rained; in fact it had been raining prior to G’s accident. 
· G sued CMC for failing to close off the road before the accident occurred. CPC argued that keeping the road open served a social utility as it was used as a commercial route
· The crt held that the heavy rains made it highly likely that harm would occur and that the harm suffered would be serious.
· This weighed more heavily than the cost & social utility.
· Life is more valuable.
· Crt said that CMC had been negligent. After the judgement the CMC did extensive work to make the road safer
· ( Judgements could have long-term consequences & this must be weighed up against the long-term cost of finding the defendant liable.
2.3.3.: Negligence of Experts
Work Requiring Skill (including driving) 

· A RP would not engage in an activity without having the necessary skill to perform it.
· It is not a requirement that you have the best level of skill; just a reasonable level.
Van Wyk v Lewis 1924 (AD)
· A doctor operated on a person and left a cotton swab inside the patient.
· Crt said that the doctor wasn’t negligent as the operating-room sister was responsible for counting the swabs.

· In engaging in an activity you must have a reasonable level of skill. This level of skill would be determined by an expert.

· It also depends on the branch of activity you are engaging in.

Buls v Tsatsarolakis 1976 (T) (confirmed this)

· T broke his wrist and went to a GP who took x-rays but couldn’t diagnose a fracture, so the GP strapped-up T’s wrist.

· T went and consulted a specialist who identified the fracture. T then sues the GP.

· Crt laid down a new test: Reasonable skills of the defendant in the defendant’s position.

· There is an argument of social utility (i.e. different standards of skills in different areas of the country)
Durr v ABSA Bank 1997 (SCA)
· D, acting on a broker representing ABSA’s advice, lost money and sued ABSA claiming that the broker did not have the necessary level of training for someone in his position.
· Crt held that the broker had told people that he was competent and ( he and the bank should be held liable.

· Crt said that it was negligent to engage in a potentially dangerous activity, unless one had the skill and knowledge associated with such an activity.

Guarding Against Dangers to Children:

· When harm to children is foreseeable, a RP would be more careful. This is b/c children are less capable of taking care of themselves

· Imbecillitas
· We are mostly talking about pre-pubescent children.

· NOTE: a higher standard of care arises when you know that there are children present (visible)

· This also applies to situations when you can’t see them, but their presence is foreseeable (i.e. near a school)

· So how much care must be exercised?

· Later cases say that this will be based on the circumstances of the case.

De Bruyn v Minister van Vervoer 1960 (O)

· A child bought ice-cream and was walking behind a bus.

· The bus-driver didn’t see the children and didn’t slow down. As a result he hit a child that ran in front of him.

· The crt held that the presence of children was not foreseeable.

Samtam Insurance v Nkosi 1978 (A)

· A child emerged from behind a parked car and tried to cross a road where see was hit by a car.

· The crt held that it wasn’t foreseeable that there would be children in the area.
· It is true that there were schools in the area but it was a Sunday at lunchtime; ( it was unforeseeable that there would be children.

Seti v Multilateral Motor Vehicle Fund 1999 (E)
· The driver of a car approached 3 children playing on the opposite side of the road.

· The children’s mother called them and 2 ran across the road immediately. The 3rd child ran across late.

· The driver claimed that he didn’t see the children. The crt held that if there were children by a road then you were liable.

· It must base its decision on the activity and liveliness of the children and assess the danger.

· Look at the type of road and the age of the children.

· The younger the child the more likely the impulsive behaviour.

· Also ask if there were adults (mother) present.

· All these must take into account the degree of control the adult has over the child.

· It was foreseeable that the 3rd child would cross the road. The driver was ( liable

· If it was foreseeable that the children would cross the road, you must drive slow enough to be able to stop if you need to.
Minister of Education v Wynkwart 2004 (C)
· A child tried to climb over a locked gate at a school, got stuck and fell, seriously injuring himself.
· The child’s father sued the minister for damages claiming that the school had failed to take precautions to prevent harm to his son.

· The school had not introduced any new dangers and had regularly warned the pupils about all the existing dangers.

· The crt held that the degree of supervision to be exercised depended on the circumstances. In this case the level of supervision had been reasonable for all foreseeable dangers. (just need to take reasonable precautions to prevent harm)
· In most of these cases the child is negligent as well & ( bear portion of damages.
	FAULT

	· Capacity

· Intention v Negligence

· Negligence Test

1. Foreseeable → No = not negligent; Yes, then…

2. Precautions → No = not Negligent; Yes, then…

3. Did he take precautions?

	1. Foreseeability

· Abstract v Relative Approaches

· Extent - abstract
· Manner & Kind - abstract / relative (courts choose
· Plaintiff – abstract
· All these are subject to the Thin-Skull rule.
· Wrongdoing by others

· May be foreseeable if it is common (driving)

· Likelihood of harm
	2. Precautions (according to the RP)
· Factors

· Seriousness
· Probability
· Cost / Difficulty
· Social Utility
· Higher Standard expected

· Experts (if you require skills, you need to have those skills)

· Children (children are less able to take care of themselves)


3. CAUSATION

3.1. Factual Causation

3.1.1. But-for (Conditio sine qua non) test

This relates to whether the defendant is responsible for the plaintiff’s loss

· There must be a link

· You must establish whether, factually, the conduct was the cause of the loss

· Problem: it may be unfair to hold someone responsible for all loss.
· There are two techniques to limiting liability:

1. Relative Approach
· You can’t be liable for unforeseen consequences

2. Legal Causation
· Is a policy issue ( Our law

· Even if you are the cause of the loss, you must be legally the cause of the loss

· ( Foreseeability and other factors are weighed up.

We use a two-stage approach when dealing with causation:

1. Factual Causation
2. If he was the cause, was his act closely linked to legal liability

To test for this we use the Conditio sine qua non Test and ask: would harm have arisen ‘but for’ the action? 
· E.g. a person runs into a street and you are driving too fast to avoid him; your negligence caused harm.

Minister of Police v Skosana 1977 (A)
· Mr. S was drunk & drove his car of the road, where he, his wife & 2 other passengers were injured.
· The passengers were removed by ambulance but S was taken to Police cells where a district surgeon took blood & preformed an examination b/c S was complaining of chest pains; although the exam did not reveal anything.

· Next morning S was complaining of severe chest pains & was taken to hospital but the ambulance was 2 hours late.

· At the hospital, S’s condition destabilised & he died after an operation was performed. S’s wife sued the Minister for damages.

· Crt used the 2-stage test: 

1. Did the negligent act / omission cause or materially contribute to the harm giving rise to the claim?

2. If, is the negligent act / omission linked to the harm sufficiently closely for legal liability to ensue, or was harm too remote?
· Crt established that S would probably have survived the operation & that the negligent delay of the police in getting S medical attention basically caused S’s death

Int. Shipping v Bentley 1990 (A)
· Bentley was an auditor who furnished IS with financial statements of Deals Group, hat turned out to be materially false & misleading.

· On the basis of the statements, IS made several loans to DG until it went into liquidation.

· IS sued for damages claiming that B had acted fraudulently.
· Crt ruled that B’s actions constituted a causa sine qua non of IS’s loss b/c if B had acted properly, their loss would not have occurred.

· But IS did not really rely on B’s statements ( IS’s ultimate loss was too remote for legal liability on B’s part to arise.

The conditio sine qua non Test has been criticized, although these criticisms have not yet gained acceptance in case law.

· The conditio sine qua non Test fails where there is more than one cause, each one able to cause the event on its own – cumulative causation
· In these situations, the crt employs a common-sense test and each issue is looked at individually.

3.1.2. Conduct contributing to the extent of harm, but not the harm causing event.

· These are the ‘safety-belt’ and ‘crash-helmet’ cases.
Bowkers Park Komga Co-op v SAR&H 1980 (E)
· SAR&H ran a train service that ran through the plaintiff’s land. Sparks from the train ignited some grass by the track and the resulting fire caused damage.

· SAR&H claimed that BPK had also been negligent b/c he had not cleared away the grass by the track.
· Contributory negligence

· Crt rejected this argument b/c although the plaintiff had been negligent in not cutting the grass, this had not been the cause of the harm

· The crt’s reasoning here was wrong
This ruling was later followed by the ‘safety-belt’ and ‘crash-helmet’ cases where the crts asked whether your conduct contributed to the harm.
· In seat belt cases: 

· Defendant was the factual cause of the harm

· Now deal with the factual causation of the Plaintiff: Establish whether you caused more harm to yourself by failing to wear a seat-belt

· To do this the crt will distinguish between the various injuries, these will be either where you were:
(a) Not the cause – i.e. would have happened anyway.

(b) The cause – i.e. would not have occurred anyway.

· In (b), both Defendant & Plaintiff pay for the injuries b/c both were the cause of the harm
· The amount is proportionate
· Question: How much do you apportion harm?

· In normal situations, the defendant pays 75 - 90% of the loss; while the plaintiff pays 20 - 25%.

Gen. Accident v Uijs 1993 (A) 
· U refused to wear a seat-belt, even though the driver expressly told him to do so.
· The car was involved in an accident & U claimed from insurance.
· Crt ruled that the plaintiff was more blameworthy than the norm b/c his refusal contributed to the harm
· The claim was ( reduced as U was ordered to pay 33%.
3.2. Legal Causation

This is concerned with limiting liability. 
· If the defendant is a factual cause of the harm, you can decide on policy grounds that he should not be liable.

· This has a close relationship with the Abstract & Relative Approaches to negligence; namely, it has the same goal of limiting liability.
· Legal Causation is used to limit liability based on fairness & justice.

3.2.2. The Effect of RA v AA on LC
	TWO APPROACHES

	Abstract:
	Relative:

	· Liable for any harm – did you fail to act like a RP.
	· Only liable for foreseeable harm.


	· Dendy’s Approach:
· Abstract approach to fault.

· ( can be liable for unforeseeable harm

· We then used LC to test if it is fair on policy issues whether you should be held liable for the harm.


	· Boberg’s Approach:

· Legal Causation is used to limit liability based on fairness & justice.

· ( no need to look at LC



	· Our crts do something different b/c they use BOTH approaches
· They then that whatever approach they use, they will them add LC
· This is problematic b/c: RA + LC = limits liability twice; while AA + LC = limits liability once.


Groenewald v Groenewald 1998 (SCA)
· Mr. G seriously assaulted Mrs. G, locked her on the 3rd floor of their office and threatened to kill her boyfriend and then come back & kill her.
· While he was away she phones relatives who told her to phone the police. Mrs. G thought that that would take too long and climbed through the window onto a ledge and tried to get to the ground; however, she fell to the ground, sustaining injuries.

· Mrs G sued Mr. G for damages who said that she was also at fault b/c he did not make her climb out of the window.

· Crt held that Mr. G knew that his conduct was wrongful and that had it not been for his presence, Mrs G would not have tried to escape and that the RP, believing that they would be killed, would have acted in a similar way

· The crt ( followed the Abstract Approach and not to use LC
· Dendy Approach

Mukheiber v Raath 1999 (SCA)
· A husband & wife sued a gynaecologist for the alleged misrepresentation that he had sterilised the wife.

· However, a child was born so the respondents sued for the costs of confinement to the wife & maintenance of the child.

· Crt looked at & its relationship to the Abstract & Relative Approaches. It held the Doctor liable & ruled that this decision was fair on policy grounds.
· The doctor was only liable for the parent’s reasonable maintenance needs 

· The crt did not see any reasons to limit liability on grounds of public policy.

· You can use both approaches & then combine them with LC.

Sea Harvest v Duncan Docks 2000 (SCA) 
· A cold-store owned by DD was set alight by a flare damaging goods owned by Sea Harvest.

· In an action for damages SH claimed that DD had been negligent in failing to install a sprinkler system 

· Crt held that regardless of whether the RELATIVE or ABSTRACT APPROACH to negligence was used, the question to be asked was whether the conduct fell short of the standard of the reasonable person

· Majority Decision: used RELATIVE APPROACH b/c harm caused was too remote so there is no need to use LC (RA + LC = limits liability twice)
· Minority Decision: used ABSTRACT APPROACH and then LC to make liability fair on policy issues(AA + LC = limits liability once)
· So you can use both approaches as long as you ask if the conduct fell short of that of a Reasonable Person

3.2.1. Tests for Legal Causation:
The Direct Consequences Test:

· You are only liable for all direct consequences of your wrongful conduct.

· You are not liable if there was a novus actus interveniens that stops the chain of events.
Ir re Polemis 1921 (UK)
· Some workmen were loading cargo onto the Polemis (a ship) which carried a load of benzene.

· One workman dropped a plank, which knocked over an oil-lamp, which ignited the benzene causing a fire which sank the ship.
· Here we are not concerned with the foreseeability of the damage, only the chain of events.

· Direct Consequences: i.e. nobody else did anything to change the sequence of events.
· This is similar to the Thin-Skull & weak-heart approach of ‘take your victim as you find him’ where once a defendant has been proved to have acted wrongfully, he must accept any harm arising from a latent condition, however unforeseeable or abnormal.

Alston v Marine & Trade Insurance 1964 (W)  
· The plaintiff was in a car accident b/c of the negligence of the driver. As a result of the accident he suffered brain damage and developed epilepsy.
· The doctors gave him a drug called Pastellin to control his epilepsy but at the time it was not known mixing Pastellin and cheese could cause strokes.
· The plaintiff ate some cheese and suffered a stroke. He then sued the original cause of the accident (i.e. the driver) as he was the factual cause of the harm.
· The defendant said that administering Pastellin to the plaintiff then ate cheese constituted a nuvus actus interveniens.

· The crt used the Direct Consequences test to decide if the defendant was liable for the stroke
· Question: how do you decide whether or not it was a novus actus?

1. It must be an independent act. (( not sufficient)

2. It will only be a novus actus if it was something that was unforeseeable.

· Here the crt found that there was a novus actus
· ( if an independent act was foreseeable, it is not a novus actus 

Wagon Mound [Overseas Tankship] v Morts Dock 1961 (UK)*
· Through the defendant’s servant’s negligence oil was spilt into a harbour that spread over the water.

· Repair work (including welding) was being done on a wharf when some sparks from the welding fell into the water igniting debris which lit the oil causing extensive damage.

· The crt used the RELATIVE APPROACH by saying that what was foreseeable was the pollution form the oil; however what occurred was a fire, so the defendant was not held liable

· ( according to the Foreseeability Test you are only liable for foreseeable harm.
Parity Insurance v Van den Bergh 1966 (A)
· A person was injured in a car accident caused by X where he was flung out of his car. He was then driven over by Y.
· We must always ask: ‘who was the factual cause of harm?’ In this case the person’s death.

· X was at fault and was ( the cause of death b/c if there had not been an accident, and then the person would not have been lying in the road to be hit by Y.
· You must always separate legal causation & factual causation.

· To determine if Y was liable, the crt had to ask if the person was alive or dead the time.

· In this case the crt could not tell for sure.
· In this case you would have gotten the same results by using the Direct Consequences Test
3.2.3. The Flexible Approach
All the above approaches were reconsidered in S v Mokgeti.

S v Mokgeti 1990 (A)
· The plaintiff was shot by robbers and subsequently died b/c of his failure to seek medical attention.

· The robbers were then charged with murder as they were factually the cause of death.

· On policy grounds should the robbers be held liable?

· Crt found that on policy grounds it would be unfair to hold the robbers liable as the immediate cause  of death had been the deceased’s failure to seek medical attention
Int. Shipping v Bentley 1990 (A)
· Bentley was an auditor who furnished IS with financial statements of Deals Group, hat turned out to be materially false & misleading.

· On the basis of the statements, IS made several loans to DG until it went into liquidation.

· IS sued for damages claiming that B had acted fraudulently.

· Crt ruled that B’s actions constituted a causa sine qua non of IS’s loss b/c if B had acted properly, their loss would not have occurred.

· But IS did not really rely on B’s statements ( IS’s ultimate loss was too remote for legal liability on B’s part to arise.

We must ask if there is a close enough relationship between the wrongdoer’s conduct and its consequences for the wrongdoer to be held liable in the view of policy considerations based on reasonableness, fairness and justice.

Smit v Abrahams 1994 (A)
· Defendant wrote-off the plaintiff’s car. The plaintiff was then forced to rent a van so that he could deliver goods.

· The plaintiff then sued the defendant for damages to his car and for the rental; the defendant agreed to pay for the damages to the car but claimed the rental was unforeseeable
· The crt held that it should not use the direct consequences test or the foreseeability test as guidelines b/c even if something was not a direct consequence, you can still be held liable.
Road Accident Fund v Russell 2001 (SCA)
· Mr. R had an accident that left him with serious brain damage that changed his personality, resulting in him suffering from severe depression. 
· R committed suicide and his widow claimed form the RAF. The RAF claimed that the circumstances of the suicide constituted a novus actus interveniens which broke the chain of causation between the driver’s negligence and Mr. R’s death.

· The crt held that although R’s suicide had been deliberate, the evidence showed that his frame of mind had been impaired b/c of the depression & brain injuries.

· ( the suicide did not constitute a novus actus,

	CAUSATION

	Factual Causation

· Factually is he the cause?

· Test:

· Conditio sine quo non (Skosana)
· Exceptions:

· Multiple causes where you use common sense to determine liability.

· Causation of harm, NOT extent of harm. (contributing conduct – ‘seat-belt’ cases).

	Legal Causation

· According to public policy is he the cause? (Remoteness of harm)
· Test:

· Flexible Approach where numerous things are taken into account (Mokgeti).

· Foreseeability

· Direct Consequences

· Novus actus interveniens
· Fairness and justice

· Public Policy



	· Dendy’s Approach:
· Abstract approach to fault.

· ( can be liable for unforeseeable harm

· We then used LC to test if it is fair on policy issues whether you should be held liable for the harm.

· Boberg’s Approach:

· Legal Causation is used to limit liability based on fairness & justice.

· ( no need to look at LC





Both Cases relate to driving.


The crt held that negligent driving occurs and that some types of negligence are so common that the RP would guard against them











PAGE  
19

