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♠IRRETRIEVABLE BREAKDOWN
· Divorce Act 70 of 1979 → works in conjunction w/Matrimonial Property Act 88 of 1984 & other legislation to regulate when a marriage ends by divorce.
· Consequences of divorce → property → money → matrimonial property.
· 1979 revolutionized ┴ law of divorce → ┴ Act did lots of N.B. things.
· Before 1979 → v. difficult to get divorced → reflected ┴ Christian morality → monogamy, “marriage is forever”, etc.
· There were 4 grounds for divorce, namely:
1. Adultery.

2. Malicious desertion.

3. Incurable mental illness (lasting at least 7yrs).
4. Imprisonment (least 5yrs) after being declared as a habitual criminal.

· Crts would interpret some grounds more broadly than others → i.e. 3. could incl. a situation where a spouse was continually unconscious. 
· Innocent (“hurt”) party had to sue & prove one out of ┴ four grounds on ┴ part of the guilty (“bad”) party.
· In 1979, it was felt necessary to make ┴ process of getting a divorce easier → get divorced simply because you didn’t want ┴ marriage → this did away w/┴ notion of “good & bad” & “guilty & innocent” parties.
· Your behaviour could be used to punish you → esp. upon division of property → i.e. if “guilty” → forfeit all rights, incl. maintenance.
· Under ┴ Divorce Act → there are 3 (no-fault )grounds under which → A DIVORCE WILL BE GRANTED:
1. Irretrievable breakdown of marriage (s4).

2. Mental illness / Continuous unconsciousness (s5).

· 1. is easier; it encompasses more options → 2. is not used as frequently as 1.
♠IRRETRIEVABLE BREAKDOWN
· Mainly governed by s4 → have to prove that ┴ marriage has irretrievably broken down & that it cannot be saved.
♠ CRITERION FOR IRRETRIEVABLE BREAKDOWN
· Section 4(1) → only granted a divorce if → marriage r/ship is no longer normal & there is no reasonable prospect of restoration of a normal marriage r/ship.
· What constitutes “normal”? → use consortium.
· Section 4(2) → any kind of supporting evidence → incl. ┴ C.L. grounds (4) OR not living together for ┴ previous yr → sufficient proof of an irretrievable breakdown. (Original 4 grounds → now used as PROOF.)
· What often occurs is that if BOTH spouses want ┴ divorce → they live apart for 1yr → & then institute divorce proceedings.
· Crts are inc’ingly prone to finding that ┴ marriage has irretrievably broken down.
· Section 4(3) → a judge can find no irretrievable breakdown → esp. in situations where 1 spouse does not wish to get divorced → if there is a “reasonable possibility” ┴ marriage can be reconciled by counseling, treatment or reflection → divorce proceedings are postponed.
♠MENTAL ILLNESS / CONTINUOUS UNCONSCIOUSNESS
· Governed by s5(1) & s5(2) of ┴ Act, respectively.
· i.t.o. s5(1) → can get divorced if a spouse:
· Has been certified by at least 2 psychiatrists as being incurably mentally ill. 
· At least one of ┴ psychiatrists must be crt appnt’d.
· Today, all sorts of conditions are regarded as mental disorders → in 1979, was v. difficult to be thought of as being mentally ill.
· However, this ground is probably only reserved for real, ‘serious’ mental illnesses. 
· i.t.o. s5(2) → can get divorced if a spouse:
· Has been unconscious for at least 6 months & if it can be proved that ┴ spouse will not awaken → i.e. no reasonable prospect of recovery.
· At least 2 medical practitioners must confirm this → one must be a crt appnt’d neurosurgeon.
· This is a difficult ground to use.
♠WHEN WON’T A COURT GRANT A DIVORCE?
· i.t.o. s4(3) → possibility of a reconciliation → divorce postponed until marriage counseling undertaken.
· i.t.o. s5A → religious divorce must already have been obtained → a Jewish ‘get’.
· According to s6(1) → a divorce will not be granted unless → ┴ crt is satisfied that any provisions regarding children are satisfactory → ┴ crt may go to ┴ Family Advocate (office in HCs) → they investigate & report back → not a defence against divorce action → BUT, a complete bar against a decree of divorce.
· Section 6(2) → crt can order its own investigation of ┴ provisions for ┴ welfare of children → if satisfactory or not, etc.
♠SUMMARY: WHEN A DIVORCE WILL BE GRANTED
· Irretrievable breakdown of marriage → ANY supporting evidence OR C.L. grounds (4).
· Mental illness / Continuous unconsciousness → s5.
♠SUMMARY: WHEN A DIVORCE WILL NOT BE GRANTED
· Reconciliation is possible → proceedings postponed.
· Not satisfied a religious divorce has occurred i.t.o. s5A → divorce won’t be granted.
· Provisions relating to children are insufficient.
· If ┴ discrepancies are rectified / reconciliation still impossible, even after counseling → divorce will be granted.
♠JURISDICTION

· Divorce jurisdiction → i.t.o. s2 of ┴ Act → only a HC has jurisdiction over divorce matters.
· Reason? → when you get divorced, a Δ in your status occurs → only a HC has jurisdiction to deal w/matters regarding status.
· However, HC proceedings are v. expensive & it has been argued that mag. crts should also be used → BUT, ┴ position has not yet Δ’d.
· Either OR both spouses must be domiciled in ┴ area of ┴ HC for that HC to have jurisdiction over their divorce → e.g.) BOTH live in JHB → H has affair, moves to DBN → thus EITHER ┴ DBN HC OR JHB HC has jurisdiction to hear ┴ case.
· Near residence is enough for divorce jurisdiction.
· HC req. → reason why a lot of Family Law cases are reported.
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♠INTERLOCUTORY PROCEEDINGS

· Rule 43 of Supreme Court Rules (rules of civil procedure).

· Interlocutory Proceedings (IP) → a “lawsuit w/in a lawsuit”.

· S/times → costs are ordered against a party → i.e. pay both.

· Rule 43 allows 1 of 4 things to be asked:

1. Interim maintenance.

2. Interim custody.

3. Interim access.

4. Interim contribution to costs.

*LAUNCH RULE 43*

· A/time during divorce proceedings → ask for 1 of 4 things.

· Immediately stop divorce proceedings & start a Rule 43 hearing.

· Rule 43 is much cheaper than divorce proceedings → & supposed to be quicker.

· Limit imposed on fees lawyer is allowed to charge in Rule 43 hearing.

· Because “INTERIM” → falls away when divorce is finalized.

· Case law in txtbk → H hides money all over → W has less money → costs money to appoint accountants to find hidden money.

· “Parties should fight battle w/even weapons” → “equal footing” → i.e. have same no. of lawyers, etc.







